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ABSTRACT

The aim of this article is to examine the domi-
nant position (in the negation process) which
unfolds after drawing a “domination agree-
ment” in group companies which is regulated
in the Turkish Commercial Code (“TCC").
Furthermore, we will determine the scope of
domination agreements; we will particularly
scrutinize the relationship between the domi-
nant and the affiliated company by evaluating
the formation of group of companies and the
application of the subsequent regulations.

Accordingly, obligations of the parties will be
primarily dealt within the scope of domination
agreements and their legal nature pursuant
to the TCC and other related legislations. Ad-
ditionally, we will also address the obligations
that arise out of domination agreement which
are executed by the dominant company and
the affiliated company. Lastly, we will evalu-
ate the domination agreement’s effects on the
formation and management of group of com-
panies.

OZET

Bu makalenin amaci, hakimiyet stzlesmesi
ile olusan hakimiyet durumunun Turk Ticaret
Kanununda (“TTK"”) diizenlenmis olan sirket-
ler toplulugu cercevesinde incelenmesi ve bu
duizenlemeler 1siginda hakimiyet sézlesmesinin
sirketler toplulugunun olusumunda ve uygula-
ma alanindaki yerinin tespit edilerek, soz ko-
nusu sozlesmelerin hakim sirket ve bagli sirket
acisindan hukuki konumunun tespit edilmesidir.

Bu kapsamda, isbu makalede, 6ncelikle TTK ve
diger ilgili mevzuat uyarinca hakimiyet sozles-
mesi kavrami ve bu sézlesmelerin hukuki nite-
ligi ortaya konularak taraflarin yuktmltltkleri
izah edilecek, ardindan hakim sirket ile bagli
sirket arasinda yapilan hakimiyet sdzlesmesi-
nin taraflar acisindan doguracag sorumluluk-
lara deginilecektir. Son olarak ise, hakimiyet
stzlesmelerinin sirket topluluklarinin olusumu
ve idaresindeki etkisi, TTK ve ilgili diger mevzu-
atlar 1siginda degerlendirilecektir.
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I. INTRODUCTION

LTHOUGH THE CONCEPTS OF “DOMINANT” AND “AF-
filiated companies” are introduced in the
Turkish Commercial Code! (“TCC”), the
bases determining their relationships are
notregulated.

Domination agreement entails an agreement whereby
the dominant company acquires the rights and obliga-
tions with which the affiliated company can be con-
trolled. “Dominant company” acquires an administrative
authority over the affiliated company with the domina-
tion agreement. Hence, by transferring the administra-
tive authority of the affiliated company to the dominant
company, it is ensured that the affiliated company is kept
under control. The domination of the dominant com-
pany over the affiliated one as a result of the agreement
is established regardless of the actual use of its powers.

Domination agreements are subject to certain conditions
by the Turkish Commercial Code. The first requirement
is that these “domination agreements” have to be con-
ducted in a written form. Also, as a condition of validity,
these agreements have to be registered and announced
in trade registry.2 By doing so, third parties will be noti-
fied of the existence of the relevant domination agree-
ment. In addition, even if the domination agreement is
considered as invalid, parties cannot relieve themselves
from the obligations arising out of the mentioned agree-
ments as a consequence of the relevant provision which
indicates that “invalidity of agreement shall not prevent
the application of other provisions regarding the liabilities
and obligations on the group of companies set forth in this
law and other laws.”

All the rights of the managing body of the affiliated com-
pany except for the non-assignable rights can be fully
or partially assigned to the dominant company through
a domination agreement. Although all alienable rights
of the managing body of the affiliated company may be
fully assigned, partial domination agreements are also
executed for a specific field or activity, e.g., financing,
purchase and staff recruitment.®

ANAHTAR KELIMELER: Hakimiyet, Ha-
kimiyet Stzlesmesi, Sirketler Toplulugu, Hakim
Sirket, Bagli Sirket

1. GiRIS

IRKETLER TOPLULUGU KAVRAMININ DUZENLENDIGI
Turk Ticaret Kanunu'nda!' (“T'TK”) hakim
sirket ve bagh sirket kavramlarina yer veril-
mekle birlikte, bunlar arasindaki iligkinin
hangi temellere dayandig1 belirtilmemektedir.

Hakimiyet sozlesmesi, hakim sirketin, bagh sirketi bir
sozlesme geregince veya bagka bir yolla hakimiyeti altina
almasiyla, bagh sirket {izerinde birtakim hak ve yetkilere
sahip oldugu bir sézlesme tipidir. Hakimiyet s6zlesmesi
ile hakim sirket, bagh sirket {izerinde idare ve sevk yetkile-
rine sahip olmaktadir. Bu sézlesme ile hakim sirkete, bagh
sirketin yonetim kuruluna ait idare yetkisi verilerek, bagh
sirketin kontrol altinda tutulmasi saglanmaktadir. Hakim
sirketin s6z konusu kontrol yetkisini fiilen kullanip kul-
lanmadigy gozetilmeksizin, her durumda sézlesmeden
kaynaklanan bir hakimiyet durumu ortaya ¢ikmaktadir.

Hakimiyet sozlesmeleri, TTK tarafindan birtakim gekil
sartlarina tabi tutulmugtur. Oncelikle, hakimiyet séz-
lesmeleri yazili olarak yapilmalidir. Ayrica, s6z konusu
sozlesmelerin, gecerlilik sart1 olarak ticaret siciline tes-
cil ve ilan edilmeleri gerekmektedir.? Bu sayede tescil ve
ilan sonucu, ii¢iincii kisilerin s6z konusu s6zlesmelerin
varliginda haberdar olmalar: saglanir. Bununla birlikte,
ilgili maddenin devaminda belirtilen “sozlesmenin ge-
cersizligi, bu kanun ile diger kanunlardaki sirketler top-
luluguna dair yiikiimliiliiklere ve sorumluluklara iliskin
hiikiimlerin uygulanmasina engel olmaz” ibaresi ile s6z-
lesmenin gecersizligi halinde dahi taraflarin s6z konusu
sozlesmeden kaynaklanan sorumluklarindan kurtula-
mayacag aciklanmgtir.

Hakimiyet s6zlesmesi ile, bagh sirketin yénetim organi-
nin sahip oldugu devredilemeyenler haricindeki yetkile-
rin tiimii veya bir kismi, hakim girkete aktarilabilir. Zira,
bagh sirketin yonetim organinin sahip oldugu devredi-
lebilir tiim yetkilerin devredilmesinin yani sira, yalnizca
belirli bir alan veya faaliyete iliskin, 6rnegin; finansman,
satin alma, personel istihdami gibi konularla sinirh ola-
rak da kismi hakimiyet s6zlesmelerinin yapildig1 goriil-
mektedir.?
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Besides, the decision to provide instruction to the affili-
ated company is in dominant company’s own discretion
and non-use of this right will not affect the validity of
the agreement. Moreover, denotation of the aforemen-
tioned agreement as “domination agreement” is not re-
quired. Hence, any agreement whereby an executive
power is assigned to another company, fully or partially,
shall be considered as a domination agreement.

Furthermore, the agreements which oblige a party of to
obtain the other party’s approval for the decisions to be
taken by the managing body or agreements that grant
veto power to the other party, are also considered as
domination agreement.* For instance, in a loan agree-
ment executed between a bank and a company, the veto
power regarding significant decisions to be taken by the
company may be granted to the bank. In such case, the
bank has a dominance position over that company.

In domination agreements, there may be a relation be-
tween the parties or an agreement may be executed

Ayrica, hakim sirketin bagh sirkete herhangi bir talimat
verip vermemesi kendi inisiyatifinde olup, bu yetkinin
kullanilmamasi s6zlesmenin gecerliligi acisindan etki
yaratmayacaktir. Bununla birlikte s6z konusu sézleg-
menin “hakimiyet s6zlesmesi” olarak adlandirilmasi da
aranmamaktadir. Bunun sonucu olarak, sevk ve idare
yetkisinin tamamen veya kismen bir bagka sirkete dev-
redildigi her tiirlii sézlesme de hakimiyet s6zlesmesi
olarak kabul edilebilecektir.

Ayrica, bir sirketin yénetim organinin alacag: kararlari,
sozlesmenin diger tarafinin onayina baglayan veya karsi
tarafa veto yetkisi veren sézlesmeler de hakimiyet s6z-
lesmesi kapsaminda degerlendirilir.* Ornegin; bir banka
ile yapilan kredi s6zlesmesinde, bankaya, sirketin alaca-
g1 6nemli kararlar: veto etme yetkisi taninmig olabilir.
Burada, bankanin, s6z konusu sirket tizerinde hakimi-
yetinin varhigi s6z konusudur.

Hakimiyet s6zlesmesinde taraflar arasinda bir bag bulu-
nabilecegi gibi; bu sézlesme, aralarinda herhangi bir bag
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between two companies with no relation at all. In the
Commercial Registry Regulation (“Regulation”), dom-
ination agreement is defined as “an agreement that un-
conditionally entitles one of the companies to instruct the
managing body of the other equity company regardless of
the relationship between them, if any, or between two par-
ties that there is no direct or indirect subsidiary relation-
ship, atall”®

Domination agreements are subject to law of obliga-
tions. Moreover, domination agreements are reciprocal
and istin synallagmatic® agreements. With the domi-
nation agreement, parties enter into an obligation of
performance to each other. As a consequence, both the
dominant company and the affiliated company shall
conform the liabilities determined in the domination
agreement.

/]

bulunmayan iki sirket arasinda da gerceklestirilebilir.
Ticaret Sicili Yonetmeligi'nde (“Yonetmelik”) hakimi-
yet sdzlesmesi; “aralarinda dogrudan veya dolayli istirak
iligkisi bulunmayan, bulunsa bile bu iligkiden bagimsiz
ve soyutlanmis bir sekilde taraflardan birinin, sermaye
sirketi olan digerinin yénetim orgamina hicbir sarta bagl
olmadan talimat verme yetkisini iceren sozlesme™ olarak
tanimlanmigtir.

Hakimiyet s6zlesmesi, borclar hukukuna tabi olan bir
sozlesme tiiriidiir. Bununla birlikte hakimiyet s6zlesme-
leri karsilhikh ve iki tarafa borg yiikleyen sézlesmelerdir.
Hakimiyet s6zlesmesi ile taraflar birbirlerine karsi edim
yikiimliigii altina girmektedir. Bunun sonucu olarak,
hem hakim girket, hem de bagh sirket, hakimiyet sozles-
mesinde kararlagtirilan hususlara uygun davranmaldir.
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Il. OBLIGATIONS OF THE PARTIES IN THE DOMI-
NATION AGREEMENT

Domination agreement is an istin synallagmatic agree-
ment, meaning that the dominant company and the af-
filiated company mutually undertake to incur a debt and
perform some specific obligations.

A. Obligations of a Dominant Company

According to the domination agreement, the dominant
company is under obligation to comport in a cautious and
prudent way to the affiliated company as the dominant
agreement’s aim is to ensure joint interest of all the com-
panies that form group of companies by consolidating
management of these companies. Pursuant to principle
of bona fides,” the dominant company shall exercise its
executive authority granted to itself in accordance with
the law. If the dominant company abuses its aforemen-
tioned authority, it shall be obliged to compensate the
damages suffered by the affiliated company.

On the other hand, the dominant company is obliged to
report its relations conducted with the affiliated com-
pany. The content of these reports is indicated in Article
199 of the TCC. A request is required for the preparation
of these reports. The right to request the preparation of
these reports is granted to the members of the board of
directors of the dominant company. The affiliated com-
pany is obliged to submit necessary information and
documents required for the preparation of such report
unless the affiliated company proves a valid ground not to
do so. It must be taken into consideration that the afore-
mentioned information can only be received so as to use
in the dominant company reports.® If aforementioned in-
formation is received for a third party’s usage, the mem-
ber of the board of directors who made the request shall
be legally liable.’

B. Obligations of an Affiliated Company

Pursuant to the domination agreement, the affiliated
company is obliged to perform the instructions given by
the dominant company within the frame of obligation of
diligence and fidelity. The affiliated company performs
this obligation in accordance with the instructions of the
dominant company. On the other hand, it is stipulated in
the TCC that “The board of directors of the affiliated com-
pany shall draw up a report within the first three months
of the activity year on company’s relations conducted with

Il. HAKIMIYET SC")ZLE_SMELERiNDE TARAFLA-
RIN YUOKUMLULUKLERI

Hakimiyet s6zlesmesi, hakim ve bagh sirketlerin kar-
siliklh borc altina girip belirli ylikiimliiliikleri yerine
getirmeyi vaat ettigi, her iki tarafa da borg yiikleyen bir
sozlesme tiiriidiir.

A. Hakim Sirketin Yiikiimliiliikleri

Hakimiyet sdzlesmesi uyarinca hakim sirket, bagh sir-
kete karsi, tedbirli ve 6zenli davranma yiikiimliiliigii al-
tina girmektedir. Zira hakimiyet sézlesmesinin varolug
amacl, topluluk sirketini olugturan tiim sirketlerin tek
elden yonetilerek, bu sirketlerin ortak menfaatinin sag-
lanmasidir. Hakim girket, kendisine verilen bu idare ve
sevk yetkisini diiriistliik kurali® geregince hukuka uygun
olarak kullanmalidir. Hakim girketin s6z konusu yetki-
leri kétiiye kullanmasi durumunda, bagh sirketin ugra-
dig1 zararlar1 karsilama yiikiimliiliigii dogacaktur.

Bunun disinda hakim sirketin bagh sirketle iligkilerini
rapor etme yiikiimliiliigii bulunmaktadir. Bu raporlarin
kapsami TTK'nin 199. maddesinde belirtilmistir. Bu ra-
porlarin hazirlanmasi i¢in bir talep aranmaktadir. Bunu
talep edebilme yetkisiise hakim sirketin yonetim kurulu
iiyelerine taninmugtir. Bagh sirket, hakl bir sebebi oldu-
gunu ispat edemedikge bu raporun hazirlanmasi i¢in ge-
rekli olan bilgi ve belgeleri vermekle yiikiimliidiir. Bura-
da dikkat edilmesi gereken husus, s6z konusu bilgilerin
sadece hakim girket raporlarinda kullanilmak amaciyla
alinmasidir.” Eger s6z konusu bilgiler {i¢iincii kiginin ya-
rarlanmasi amaciyla alinmigsa, istemde bulunan y6ne-
tim kurulu tiyesi hukuki acidan sorumlu olacaktir.®

B. Bagh Sirketin Yiikiimliiliikleri

Hakimiyet sdzlesmesi uyarinca, bagh sirketin yonetim
organinin, sadakat ve 6zen borcu ¢ercevesinde, hakim
sirket tarafindan verilen talimatlari yerine getirmesi ge-
rekmektedir. Bagh sirket bu yiikiimliiliigiinii, hakim gir-
ketin talimatlar1 dogrultusunda gerceklestirir. Bununla
birlikte, TTK'da; “Bagl: sirketin yonetim kurulu, faaliyet
yilimin ilk ii¢ ay1 icinde, sirketin hakim ve bagh sirketlerle
iligkileri hakkinda bir rapor diizenler. Raporda, sirketin
gecmis faaliyet yilinda hakim sirketle, hakim sirkete baglh
bir sirketle, hakim sirketin yonlendirmesiyle onun ya da
ona bagl bir sirketin yararina yaptigi tiim hukuki islem-
lerin ve ge¢mis faaliyet yilinda hakim sirketin ya da ona
bagh bir sirketin yararina alinan veya alinmasindan ka-
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the dominant companies and affiliated companies. In the
report, all legal proceedings performed with the dominant
company or any of the affiliated companies or all legal
proceedings performed in favor of the dominant company
or any of its affiliated company through the instruction of
the dominant company and as well as all measures taken or
avoided to be taken in favor of the dominant company or its
affiliated company in the last activity year shall be stated.”™

It is indicated in the aforementioned provision that the
affiliated company is obliged to provide an affiliation re-
portwhich has tobe prepared based upon the domination
agreement executed between the dominant company and
affiliated company. Furthermore, the affiliated company
is also obliged to submit its financial information to the
dominant company due to the domination agreement.

lil. OBLIGATIONS IN ACCORDANCE WITH THE
DOMINATION AGREEMENT

According to the provisions regarding obligations arising
out of the domination agreement stipulated under the
TCC," the affiliated company cannot directly demand of
the dominant company equalization of the damages that
occur due to the performance of the instructions realized
in accordance with the domination agreement. However,
parties may agree in the agreement on a provision which
regulates that the affiliated company may directly de-
mand of the dominant company the damages arising out
of the agreement.*

A. Obligations of a Dominant Company and the
Members of a Dominant Company’s Board of Di-
rectors

1. Obligations in Partial Dominance Status

The fact that the dominant company takes over the con-
trol of the management board of the affiliated company

29

ctnilan tiim diger 6nlemlerin agiklamast yapilir.”® ibaresi

yer almaktadir.

S6z konusu hiikiimde, bagh sirketin hakim sirket ile
yapmus olduklar: hakimiyet s6zlesmesine dayali olarak
baghlik raporu verme yiikiimliiliigii belirtilmistir. Ayri-
ca bagh sirket, hakimiyet s6zlesmesi ile birlikte finansal
bilgilerini hakim sirkete teslim etme yiikiimliiliigii alti-
na da girmektedir.

lil. HAKIMIYET SOZLESMESi GEREGIi SORUM-
LULUK

Hakimiyet s6zlesmesi sonucu ortaya ¢ikan sorumluluga
iligkin TTK'da' diizenlenen hiikiimlere gére bagh sir-
ket, dogrudan hakim sirkete, sézlesme geregi yerine ye-
tirmis oldugu talimatlardan dogan zararlarin denklesti-
rilmesine yonelik bir talepte bulunamaz. Ancak, taraflar
yapmus olduklar1 s6zlesmede, bagh sirketin hakim gir-
ketten s6zlesme geregi dogan zararlarini dogrudan talep
edebilecegini iligkin bir hiikiim kararlagtirabilirler."

A. Hakim Sirket ve Hakim Sirketin Yénetim Ku-
rulu Uyelerinin Sorumlulugu

1. Tam Hakimiyet Durumunun S8z Konusu Olma-
dig1 Hallerde Sorumluluk

Hakimiyet s6zlesmesi ile hakim sirket, bagh sirketin
yOnetim organi iizerinde sevk ve idare yetkilerini elde
etmekle birlikte, bu yetkilerini bagh sirketi kayba ug-
ratacak sekilde kullanamayacaktir. Hakim sirket, 6zel-
likle bagh sirketi, is, personel, alacak ve bor¢ devri gibi
hukuki islemler yapmaya; karini azaltmaya ya da aktar-
maya; malvarligini ayni veya kisisel nitelikte haklarla s1-
nirlandirmaya; 6demelerde bulunmaya; hakli bir sebep
olmaksizin yatirimlarimi kisitlamak gibi verimliligini ya
da faaliyetini olumsuz etkileyecek kararlar veya 6nlem-
ler almaya yahut gelismesini saglayacak onlemleri al-

1Turkish Commercial Code (TCC) numbered 6102,
Official Gazette (0G) dated 14.02.2011,

numbered 27836.

2TCC Art. 198/3.

3 LANGERBUCHER,K.Schmidt/Lutter, AktG § 291,
N.30, 31. narrated from Veliye Yanh, “Hakimiyet
Siizlesmeleri”, Regesta Ticaret Hukuku Dergisi,
Volume: 3 Number: 1, Istanbul 2013, p. 7.

4 Yanl, p. 7.

5 Art. 106 of the Trade Registry Regulation published
in the OG dated 27.01.2013, numbered 28541.

6 Istin synallagmatic means, both parties shall be
liable for debt due to relevant agreement.

7 Art. 2 of the Turkish Civil Code numbered 4721.

8 Neslihan Karatas, “ Ticaret Kanunu Kapsamindaki
Sirket Topluluklari ve Bunlarin Vergi Hukuku

Karsisindaki Durumlari |. Ticaret Hukuku Uluslararasi
Sempozyumu, Ankara 2014, p. 73.

9TCC Art. 199/4.

10 TCC Art. 199/1.

11TCC Art. 202-206.

12 Yanli, p. 16

13 TCC Art. 202/1-a.

14 TCC Art. 202/1-h.
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does not entail that the dominate company has a free
ride, and may take decisions that might harm the affili-
ated company. The dominant company cannot force the
affiliated company to perform legal transactions such as
assignment of business, personnel, receivable and debt,
to reduce or transfer its profit, to restrict its assets with
real rights or personal rights, to make payments, to take
a decision or measures that will negatively affect its ac-
tivity or productivity or to avoid taking measures which
will provide the development of the affiliated company
by the way of setting restrictions on investments of af-
filiated company without having a valid reason.”® If the
dominant company causes losses to the affiliated com-
pany, the affiliated company can claim compensation
from the dominant company in the year of activity.
However, the dominant company and members of the
dominant company’s board of directors will not be held
liable for the damages arising out of the instructions
given to the affiliated company, provided that the losses
of the affiliated company shall be compensated or enti-
tled with the right of claim with an equal value. Other-
wise, if a dominant company refuses to compensate the
losses of affiliated company suffered in that year or does
not grant the right of claim to the affiliated company,
all shareholders and creditors of the affiliated company
can claim compensation of the damages from the domi-
nant company and members of the dominant company’s
board of directors.

Each shareholder and creditor of the affiliated compa-
ny can file a lawsuit against the dominant company re-
garding to the damages incurred by themselves." If the
shareholders request compensation through litigation,
the judge may decide on request or ex officio to purchase
shares of those shareholders of the affiliated company
or to have other acceptable solutions instead of com-
pensation. Additionally, the TCC stipulates that “com-
pensation cannot be claimed in cases where it is proven
that under the same or similar conditions, the transaction

maktan ka¢inmaya y6neltemeyecektir.’> Hakim girketin
bagh sirketi kayba ugratmas: halinde, bagh sirket tara-
findan hakim girketten o faaliyet y1ili icerisinde denkles-
tirme talep edilebilecektir. Ancak hakim girketin, bagh
sirkete, bagh sirketin kayiplarini o faaliyet y1li icerisinde
denklestirmesi veya denk bir degerde istem hakki tani-
masl1 durumunda, hakim sirket ve onun yénetim kurulu
ityeleri vermis olduklar: talimatlardan dolay: s6z konu-
su zararlardan sorumlu olmayacaktir. Diger durumda,
hakim girket, ilgili faaliyet yili icerisinde bagh sirketin
ugradigi kayb1 denklestirmez veyahut s6z konusu kayba
dair, bagh sirkete bir istem hakki tanimazise, bagh sirke-
tin her pay sahibi ve alacaklilari, zararlarinin tazminini,
kayba sebep olan hakim girket ve onun yénetim kurulu
iiyelerinden talep edebilecektir.

Bagli sirketin her pay sahibi ve alacaklis1, ugramis olduk-
lar1 zarar1 hakim girketten dava yoluyla talep edebilir.’®
S6z konusu pay sahiplerinin dava yolu ile zararlarim
talep etmeleri halinde; hakim, istem iizerine veya re’sen
somut olayda hakkaniyete uygun diisecekse, tazminat
yerine, bagh sirketin pay sahiplerinin paylarinin hakim
sirket tarafindan satin alinmasina veya duruma uygun
diisen ve kabul edilebilir bagka bir ¢dziime karar vere-
bilir. Bununla birlikte TTK’da; “kayba sebebiyet veren
islemin, aynt veya benzer kogsullar altinda, sirket menfa-
atlerini diirtistliik kuralina uygun olarak gozeten ve ted-
birli bir yoneticinin ézeniyle hareket eden, bagimsiz bir
sirketin yénetim kurulu iiyeleri tarafindan da yapilabi-
lecegi veya yapilmasindan kaginilabileceginin ispati ha-
linde tazminata hiikmedilemeyecegi™ belirtilmistir. Bu
hiikiim uyarinca, hakim sirket ve onun y6énetim kurulu
iiyelerinin gerekli 6zeni gozettiginin ispat1 halinde, s6z
konusu hakim sirket ve onun yoénetim kurulu iiyeleri so-
rumluluktan kurtulacaktur.

Ayrica, bagh sirketin pay sahiplerinin haklarinin korun-
dugu farkl diizenlemeler de mevcuttur. TTK uyarinca,
bagh sirketin pay sahipleri, belirli hallerde hakim sirke-

16102 sayil Tiirk Ticaret Kanunu (TTK), 14.02.2011
tarih, 27846 sayili Resmi Gazete (RG).

2TTK m. 198/3.

3 Veliye Yanl, “Hakimiyet Sézlesmeler’, Regesta

Ticaret Hukuku Dergisi, Cilt: 3 Sayt: 1, istanbul 2013,

s. 7'den naklen LANGERBUCHER, K.Schmidt/Lutter,
AktG§291,N.30, 31.

4 Yanl, s.7.

5 27.01.2013 tarih, 28541 sayil RG'de yayimlanan
Ticaret Sicili Yonetmeligi m. 106.

6 4721 sayili Tiirk Medeni Kanunu (TMK) m.2.

7 Neslihan Karatas, “Ticaret Kanunu Kapsamindaki
Sirket Topluluklari ve Bunlarin Vergi Hukuku
Karsisindaki Durumlari |. Ticaret Hukuku Uluslararasi
Sempozyumu, Ankara 2014, s. 73.

8 TTKm. 199/4.
9 TTKm. 199/1.

10 TTK m. 202-206.

11Yanl, s. 16.

12TTK m. 202/T-a.
13 TTK m. 202/1-b.
14 TTK m. 202/1-d.
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that caused the loss would also have been carried out by
the board members of an independent company, who take
care of the company’s interest in good faith and act with
the care of a prudent manager, or that it could have been
refrained from that transaction.” If it is proven that the
dominant company and members of the dominant com-
pany’s board of directors acted diligently, the aforemen-
tioned provision stipulates that the dominant company
and members of the dominant company’s board of di-
rectors will not be held liable.

Moreover, there are also some regulations protecting
the rights of the shareholders of the affiliated company.
According to the TCC, the shareholders of the affiliated

-

te kars1 bazi taleplerini ileri siirebilecektir. Hakimiyetin
uygulanmasiyla gerceklestirilen ve bagh sirket bakimin-
dan acikca anlagilabilir hakh bir sebebi bulunmayan,
birlesme, béliinme ve énemli esas sdzlesme degisikligi
gibi iglemlerde, genel kurul kararina red oyu verip tuta-
naga gecirten veya yonetim kurulunun bu konulardaki
kararlarina yazili olarak itiraz eden pay sahipleri; hakim
sirketten, zararlarinin tazminini veya paylarinin satin
alinmasini, mahkemeden isteyebilecektir.’® Buna gore,
bagh sirketin pay sahipleri TTK’da belirtilen hususlar
dikkate alinarak korunmaktadir.
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company can assert some of their claims to the dominant
company in certain conditions. In transactions realized
through performance of dominance and which do not
have an understandable valid ground such as merger, de-
merger and material amendments of articles of associa-
tion, shareholders rejecting general assembly decision by
annotating their rejection to the general assembly meet-
ing minutes or rejecting resolution of the board of direc-
tors’ decisions in written in those subjects, may request
compensation of their damages or purchase of their
shares from the dominant company through filing a law
suit. Accordingly, shareholders of the affiliated company
are protected considering matters indicated in the TCC.'¢

2. Tam Hakimiyet Halinde Sorumluluk

TTK'da hakim sirket ve onun yonetim kurulu {iyelerinin
sorumlulugu tam hakimiyet durumunda farkl olarak
diizenlenmistir. Bu husus, TTK'da “Bir ticaret sirketi bir
sermaye sirketinin paylarinin ve oy haklarinin dogrudan
veya dolayli olarak yiizde yiiziine sahipse, hakim sirketin
yénetim kurulu, toplulugun belirlenmis ve somut politika-
larimin geregi olmak sartiyla, kaybina sebep verebilecek
sonuclar dogurabilecek nitelik tasisalar bile, bagh sirketin
yénlendirilmesine ve yénetimine iliskin talimat verebilir.
Bagl sirketin organlart talimata uymak zorundadir™°
ibaresiyle aciklanmaktadir. Hakim sirket, séz konusu
madde uyarinca tam hakimiyet halinde, sirketler toplu-
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2. Obligations in Complete Dominance Status

The obligations of the dominant company and members
of the dominant company’s board of directors are stipu-
lated distinctly in the status of complete dominance un-
der the TCC. The TCC stipulates that “If the dominant
company, directly or indirectly, holds hundred percent of
the shares andvoting rights of the affiliated company, dom-
inant company’s board of directors can give instructions to
the affiliated company, even ifthose instructions may cause
the affiliated company to incur losses, provided that those
instructions are the results of the policies of the group, in
which the dominant company is a party of. The bodies of
the affiliated company have to comply with such instruc-
tions.” In accordance with the aforementioned provi-
sion, in complete dominance status, the dominant com-
pany may also give instructions to the managing body of
the affiliated company regarding the matters restricted
above, in order for the group of companies to procure ina
uniform way. Even if there is not adomination agreement
executed between the dominant company and affiliated
company, the dominant company may give instructions
that cause the affiliated company to incur losses, pro-
vided that the dominant company directly or indirectly
holds shares and voting rights of the affiliated company.’®

However, an exception has been set forth under the TCC
stating that “Dominant company, however, cannot give in-
structions, results of which will clearly exceed the affiliated
company’s solvency, and endanger its existence, or cause
a significant loss of its assets.” Therefore, even though
the dominant company has a complete dominance status
over the affiliated company, dominant company cannot
instruct in ways that are prohibited by the previous pro-
vision. If the dominant company gives instructions caus-
ing the affiliated company to incur losses, creditors of
the affiliated company may file a law suit regarding com-
pensation of damages from the dominant company and
members of the dominant company’s board of directors.
However, in case a law suit is filed, the dominant compa-
ny and members of the dominant company’s board of di-
rectors shall not be held liable if they can prove that they
acted diligently.

gunun yeknesak bir sekilde hareket etmesi amaci ile yu-
karida simirlandirilan konularda dabagh sirketin yonetim
organina ilgili konularda talimat verebilir. Hakim girket
ile bagh sirket arasinda bir hakimiyet s6zlesmesi olmasa
dahi, hakim sirket, bagh sirketin paylarina ve oy haklarina
dogrudan veya dolayli olarak sahip ise bagh sirketi kayba
ugratici talimatlar verebilir.”

Ancak bu hususta; “Bagli sirketin 6deme giictinii agtk¢a
asan, varligint tehlikeye diigiirebilecek olan veya 6nemli
varliklarimt kaybetmesine yol acabilecek nitelik tasiyan
talimat verilemez.”*® denilerek TTK’da bir istisna 6ngo-
rillmiistiir. S6z konusu maddeye gore hakim girket, bagh
sirket iizerinde tam hakimiyet kursa dahi maddede be-
lirtilen nitelikleri tagiyan talimatlar1 veremeyecektir.
Hakim sirketin, bagh sirkete kayba ugratici talimat ver-
mesi halinde, bagh sirketin alacakllari, hakim sirkete ve
hakim sirketin y6netim kurulu iiyelerine zararlarinin
tazmin edilmesine yonelik dava acabilecektir. Ancak
dava acilmasi halinde, hakim girket ve onun y&netim
kurulu tiyeleri, gerekli 6zeni ve dikkati gosterdiklerini
ispat ederek sorumluluktan kurtulabilecektir.

a. Bagh Sirket ve Bagh Sirketin Yénetim Kurulu
Uyelerinin Sorumlulugu

i. Tam Hakimiyet Durumunun S6z Konusu Olma-
dig1 Hallerde Sorumluluk

Hakim sirketin, bagh sirketin paylarinin ve oy hakla-
rinin dogrudan veya dolayli olarak tamamina sahip
olmadig: durumlarda, tam hakimiyet iligkisinden s6z
edilemez. S6z konusu hallerde, hakim girketin vermis
oldugu talimatlar bagh sirketi kayba ugratacak nitelik-
te olmamalidir. Hakim girket ile bagh sirket arasinda
hakimiyet s6zlesmesine dayali olarak kurulmus bir ha-
kimiyetin s6z konusu olmas1 halinde dahi bu hakimiyet,
hakim sirketin bagh sirkete hukuka aykir1 talimatlar
verme hakkini vermez. Hakimiyet iligkisindeki hukuka
aykirilik, hakim sirketin bagh sirkete verdigi hakli bir
sebebe dayanmayan talimatlar sonucunda bagh sirketin
pay sahiplerinin ve sirket alacaklilarinin kayba ugramasi
halinde ortaya cikmaktadir.

15 TCC Art. 202/1-d.
16 TCC Art. 202/2.
17TCC Art. 203.

18 Yanl, p. 6.
19 TCC Art. 204.
20TCC Art. 203.

21TCC Art. 204.
227TCC Art. 205.
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a. Obligations of an Affiliated Company and the
Members of an Affiliated Company’s Board of
Directors

i. Obligations in Partial Dominance Status

In cases where a dominant company does not hold hun-
dred percent of the shares and voting rights of the affiliat-
ed company, directly or indirectly, acomplete domination
relationship does not to exist. In aforementioned situa-
tions, the instructions given by the dominant company
should not be to the disadvantage of the affiliated compa-
ny, or cause the affiliated company to incur a loss. Even in
a situation where there is a domination based on a domi-
nation agreement between the dominant company and
the affiliated company, that domination does not give the
dominant company the right to give illegal instructions to
the affiliated company. Therefore, a domination relation
is illegal when a dominant company causes losses for the
affiliated company’s shareholders and the creditors, due
to its bad instructions and without valid reasons.

If the managing body of the affiliated company follows
the instructions of the instructions based on the domina-
tion agreement, that action may bind them. For instance,
the managing body of the affiliated company may restrict
its investments due to an instruction of the dominant
company. However, if these instructions cause losses
to the affiliated company, the affiliated company may
disobey these instructions and set aside. Also, it must be
noted that the members of the affiliated company’s board
of directors can be held liable for the fulfillment of such
instructions that cause the affiliated company to incur
losses.

ii. Obligations in Complete Dominance Status

A complete domination relationship tends to exist in cas-
es where the dominant company, directly or indirectly,
holds hundred percent of the shares and voting rights of
the affiliated company. In case of a complete domination
relationship existing between two commercial compa-
nies, the affiliated company is obliged to comply with the

Bagl sirketin yonetim organinin, sézlesmeye dayali ola-
rak, hakim sirketin talimatlarini yerine getirmesi, onu
bir borg altina sokabilir. Ornegin, hakim sirketin talima-
tiile bagh sirket, yatirimlarini kisitlama yoluna gidebilir.
Hakim sirketin, bagh sirketin yonetim organina vermis
oldugu talimatlar, bu gibi kayiplara sebep verecek ise
bu durumda bagh sirket, verilen talimatlar1 uygulama
ylkiimliiliigii altina girmez. Ayrica belirtmek gerekir
ki, bagh sirketin yonetim organi iiyeleri, hakim sirketin
vermis oldugu kayba sebep olan talimat1 uygulamaktan
dolay1 sorumlu tutulabilecektir.

ii. Tam Hakimiyet Halinde Sorumluluk

Hakim sirketin, bagh sirketin paylarinin ve oy haklari-
nmin dogrudan veya dolaylh olarak tamamina sahip oldu-
gudurumlarda, tam hakimiyet iligkisinden sz edilir. iki
ticaret sirketinin arasinda tam hakimiyetin bulundugu
durumlarda, s6z konusu talimatlar bagh sirketin kaybi-
na neden olacak nitelikte olsa dahi, bagh sirket bu tali-
matlar1 uygulamakla yiikiimliidiir.” Bununla birlikte,
bagh sirketin 6deme giiciinii acikca asan, varligini teh-
likeye diisiirebilecek olan veya 6nemli varliklarini kay-
betmesine yol acabilecek nitelik tagiyan talimat verile-
mez.?° Hakim sirketin verdigi bu talimatlara uyulmasi
durumunda, bagh sirketin yénetim kurulu tiyeleri, yo6-
neticileri veya sorumlu tutulabilecek diger ilgili sahislar,
sz konusu talimatlara uymalar1 sonucu olugsan zarar-
dan sorumlu tutulamayacaktir.® Ancak, sirket alacakli-
larimin dava agma hakki sakli tutulmustur.

IV. SONUC

TTK ve Yonetmelik ile sirketler toplulugunun menfaat-
leri gozetilmis olup, bu kapsamda birtakim diizenleme-
ler getirilmistir. Bu diizenlemelerde sirketler toplulugu
kavrami tamimlanmus, sirketler arasinda yeknesak bir
yonetimin alt yapisini kuran ve ortak menfaati amacla-
yan hakimiyet sézlesmelerine yonelik hiikiimler ortaya
konulmustur. Ayrica, sézlesme taraflarmin yiikiim-
lilltikleri ve sorumluluklar: belirtilmigtir. Hakimiyet
sozlesmesiyle hakim sirket ile bagh sirket arasinda bir
hakimiyet iliskisi kurulmakta, s6z konusu iligkiye bagh

156 TTK m. 202/2. 17 Yanl, s.6.
16 TTK m. 203. 18 TTK m. 204.
19 TTK m. 203.

20 TTK m. 204,
21TTK m. 205.
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instructions, even if it makes them incur losses.?> How-
ever, instruction which explicitly exceeds the affiliated
company’s ability to pay or may endanger the affiliated
company’s existence or may cause it to lose its significant
assets cannot be given.” If the dominant company does
give these kinds of incumbent instructions making the
affiliated company incur losses, the board of directors,
executives or other relevant persons of the affiliated com-
pany may not be held liable for these losses.? However,
the company creditors’ right to file a law suit is reserved.

IV. CONCLUSION

The interests of groups of companies have been protect-
ed by the TCC and by Regulations which are enacted to
serve these purposes. These regulations have defined the
term of group of companies and furthermore established
provisions for domination agreements that set up a uni-
formed administrative substructure aims to provide the
joint interest. Moreover, the liabilities and obligations of
the contracting parties have also been indicated in these
regulations. Domination relationship between the domi-
nant company and the affiliated company is established
through the domination agreement and some rights are
granted and some obligations are imposed on the parties
based on the aforementioned domination relationships.

In addition to the domination agreement, one may also
find some agreements that establish domination rela-
tionship between two commercial companies. The status
of these agreements and their scopes are not explicitly
regulated in the legislation. Thus, this situation causes
disagreements especially on announcement and registra-
tion of the aforementioned agreements in the trade regis-
try. Moreover, in case a dominant company is the share-
holder of the affiliated company, the existence of the
dominant company’s right to vote in the affiliated com-
pany’s general assembly needs an approval of the domi-
nation agreement. Additionally, the concept of group of
companies has been strengthened through domination
agreements and a more uniform management of these
companies has been procured. ®
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olarak taraflara yukarida bahsedildigi {izere belirli yii-
kiimliiliikler ve haklar saglanmaktadir.

Hakimiyet s6zlesmesi diginda, iki ticari sirket arasinda
hakimiyet iligkisi olugturan sézlesmeler de mevcuttur.
Bu sozlesmelerin durumu ve hangi kapsamda degerlen-
dirilecegi hususu mevzuatta acikca diizenlenmemekte
ve bu durum 6zellikle s6z konusu sézlesmelerin ticaret
siciline tescil ve ilanm1 konusunda fikir ayriliklar: yarat-
maktadir. Ustelik, hakimiyet sézlesmesinin gecerlilik
sartlarindan biri olan genel kurulun onayimmin alinmasi
konusunda, hakim girketin, bagh sirketin hissedar1 ol-
mas! durumunda, hakimiyet s6ézlesmesinin onaylan-
masl icin bagh sirketin genel kurulunda oy kullanma
hakkinin olup olmamasi hususu tartismalidir. Bununla
birlikte, sirketler toplulugu hakimiyet s6zlesmeleri ile
daha saglam bir zemine oturtulmus ve yeknesak bir se-
kilde sevk ve idare edilmesi saglanmigtir. Bu diizenleme-
ler ile birlikte hakimiyet s6zlesmesi ¢ercevesinde sirket
toplulugu miiessesi ortaya konulmustur. B
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