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ABSTRACT

In an obligation, each party (obligor and obli-
gee) may refer to a person or there might be
more than one obligor or obligee.! Under the
Turkish Code of Obligations? (“TCO"), though
joint indebtedness types are not explicitly reg-
ulated in specified titles, in our study, they will
be categorized based on existing provisions
under the TCO and each type will be examined
based on its own structure and comparisons
will be made accordingly.

Although some of the reasons of the establish-
ment of a joint indebtedness relationship are
derived from the law, joint indebtedness is a
frequently applied method due to the desire
of the obligee to secure itself against the ob-
ligors, by including more than one obligor into
the obligation or the desire of the obligors to
share obligations before the obligee.
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Indebtedness, Partial Indebtedness, Participa-
tion in Obligation, Non-dividing Indebtedness,
Cooperation in Indebtedness, Guarantee Con-
tract, Contract of Surety

OZET

Bir borg iliskisinde, taraflar (borclu ve alacakl)
birer kisi olabilecegi gibi, ayni borc iliskisinde
birden cok borclu veya birden cok alacakli da
s6z konusu olabilir! Turk Borclar Kanununda?
(“TBK”) birlikte borcluluk halleri acikca belirli
basliklar altinda dtizenlenmemis olsa da, calis-
mamizda birlikte borcluluk halleri sirasiyla TBK
tahtinda yer alan mevcut diizenlemelerden ya-
rarlanilarak siniflandirilacak olup, her bir birlik-
te borcluluk hali kendi yapisi incelenerek karsi-
lastiriimalar yapilacaktir.

Birlikte borcluluk iliskisi kurma sebeplerinin bir
bolumd kanundan kaynaklaniyor olsa da, kimi
zaman alacaklinin karsisinda birden fazla borc-
lu bulunmasi yoluyla kendisini daha fazla gt~
vence altinda hissetmek istemesi; kimi zaman
ise, borclularin  yukimltltklerini paylasmasi
bakimindan, birlikte borcluluk sik basvurulan
yontem haline gelmektedir.

ANAHTAR KELIMELER: Birlikte Borc-
luluk, Muteselsil Borcluluk, Kismi Borcluluk,
Borca Katilma, Bolinmeyen Borcluluk, Elbirligi
Borclulugu, Garanti Stzlesmesi, Kefalet Soz-
lesmesi
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I. INTRODUCTION

N TODAY’S WORLD, DUE TO THE RAPID CHANGE PIN BUSINESS
life and also increase of foreign investments and part-
nerships, legal transactions not only bind between
two contracting parties but have implication on more
than two persons. In this context, more complex in-
debtedness structures will erupt between contract-

ing parties. For example, because of the influx of invest-
ment to a great amount, the demand for loans from the
financial institutions has been increased as well. As these
financial institutions bear a great risk in losing their al-
located money to a great amount, these institutions need
an additional security to spread the risk. Therefore, in
such relationships, other parties, such a surety or guar-
antor, will also be involved in addition to the investor.

In this article, the aim is to compare and examine the
topic of joint indebtedness, which is regulated in law or
developed in practice, by examining advantages and dis-
advantages of each joint indebtedness to the parties.

A typical contractual relationship is characterized by
the parties, which are referred as obligor against an
obligee. Generally, the articles regarding the constitu-
tion, provisions and termination of the obligations that
arise and the related explanations refers to this typical
scenario.®* However, contractual relationships may also
include more than one contracting party on either side.
“Joint indebtedness” refers to when there is more than
one obligor* In legal terms, the case where there is more
than one obligor is really preferable for the obligee. As a
matter of fact, the obligee would have the opportunity to
charge the other obligor in case of collection issues with
one obligor due to financial problems or disappearance
of one of the obligors or other similar reasons and if oble-
gee wishes, he/she may execute proceedings against all
obligors at the same time.

Joint indebtedness types are divided into four divisions
as “non-dividing indebtedness”, “cooperation in indebt-
edness”, “partial indebtedness” and “solidary indebted-
ness”.* Most common type of the joint indebtedness in
practice is solidary indebtedness. Another classification
regarding the types of the joint indebtedness is made
based on whether the cause of action and the obligation
are the same or different, as “joint indebtedness in real

terms” and “virtual joint indebtedness” respectively.

The types of the joint indebtedness in real terms are list-

1. GiRIS

UNUMUZDE TiCARI HAYATIN HIZLA GELISMESI, YA-

banci yatirimlarin ve ortakliklarin artmas:

ile, kisileri borg¢ altina sokan hukuki islemler

iki sahis arasinda degil, birden fazla kisiyi teg-

kil eden taraflar arasinda meydana gelmek-

tedir. Bu cercevede, karsilikh taraflar1 mey-
dana getiren sahislar arasinda daha karmagik borcluluk
halleri karsimiza ¢ikmaktadir. Ornegin, iilkede ihtiyag
duyulan yiiksek montanh altyap: yatirimlar sirketler-
ce tistlenilirken, ilgili sirketlerin yatirim icin finansal
kuruluglardan borg talep ettigi bir tablo karsimiza ¢ik-
maktadir. Bu baglamda, finansal kuruluglar sagladiklar
yiiksek meblagh finansman ile yiiksek risk altina girdik-
lerinden, ticari hayatin bir geregi olarak, kargilarinda
borcun 6denmesini teminen bir yerine birden fazla kisi
gormek istemektedirler. Bunun sonucu olarak, finansal
kurulugun kargisina yatirimeinin yaninda kefil veya ga-
rantor gibi muhataplar da yer alabilmektedir.

Bu makalede, kanunda diizenlenen veya uygulamada
gelisen birlikte bor¢luluk halleri ele alinacak olup, her
bir bor¢luluk halinin taraflara sagladig fayda ve getirdi-
gi yiikiimliiliiklerin boyutlar: tespit edilerek, karsilagtir-
malar yapilacaktir.

Borg iligkilerinde normal durum, bir alacaklinin karsi-
sinda bir bor¢lunun bulunmasidir. Bor¢larin dogumu-
na, hitkiimlerine ve sona ermesine iligkin kanun mad-
delerinde ve bunlara iliskin aciklamalarda genellikle
bu normal durum esas alinmigtir.® Bununla birlikte, bir
borg iliskisinde birden cok borc¢lu veya birden cok ala-
cakli da s6z konusu olabilir.* Bor¢lu tarafinda birden faz-
la kisinin bulunmasi “birlikte bor¢luluk” seklinde ifade
edilmektedir. Alacaklinin kargisinda birden cok bor¢lu-
nun bulunmas: hali, alacakl i¢in ¢ok elverisli bir hukuki
durumdur. Zira, alacakli, bor¢lulardan birinin 6deme
giicsiizliigii, ortadan kaybolmas1 vb. sebeplerle edimi
elde etmesi zorlasti81 anda digerine bagvurabilecek veya
dilerse tiim bor¢lular1 ayni anda takip edebilecektir.

Birlikte borc¢luluk ise; “béliinmez borcluluk”, “istirak
halinde bor¢luluk”, “kismi bor¢luluk” ve “miiteselsil
borcluluk” seklinde dortlii bir ayrim ile karsimiza ¢ik-
maktadir.® Birlikte bor¢lulugun uygulamada en sik gorii-
len halini miiteselsil bor¢luluk olusturmaktadir. Birlikte
bor¢luluk hallerine iligkin diger bir siniflandirma ise;
s6z konusu borcun kaynagi olan hukuki sebebin ayni ol-
masi ve farkli olmasi dikkate alinarak, sirasiyla “gercek
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ed as cooperation in indebtedness, partial indebtedness,
mutual/joint indebtedness, participation in obligation
and non-dividing indebtedness; and the types of the vir-
tual joint indebtedness are listed as cumulative indebt-
edness, guarantee contract, contract of surety and cases
that arise out of the insurance contract.® The types of the
joint indebtedness will be examined separately and basi-
cally based upon this classification under each title.

Il. TYPES OF JOINT INDEBTEDNESS UNDER THE
TURKISH CODE OF OBLIGATIONS

A. Solidarity among Obligors

Solidarity among the obligors is a type of obligation
where each obligor is liable to the obligee for the whole
part of the obligation which arises out of an agreement or
law and the performance of one of the obligors releases
the other obligors as well. A solidary obligation is in ques-
tion if more than one person is responsible to the obligee
for the whole part of the obligation based on the same
reason as “primary obligor”. Hence, in case of a solidary
obligation, the obligee may request the payment of the
full amount from all, some or just one of the obligors.

anlamda birlikte borcluluk” ve “gercek olmayan anlam-
da birlikte bor¢luluk” seklinde yapilmaktadir.

Gergek anlamda birlikte bor¢luluk halleri, elbirligi borc-
lulugu, kismi bor¢luluk, miiteselsil bor¢luluk, mevcut
borcakatilma ve béliinemeyen bor¢luluk olarak yer alir-
ken, gercek olmayan anlamda birlikte bor¢luluk halleri;
kiimiilatif bor¢luluk, garanti sdzlesmesi, kefalet sozles-
mesi ve sigorta sozlesmesinden dogan haller olarak sa-
yilmaktadir.® Birlikte bor¢luluk halleri, genel olarak bu
ayrima dayanilarak her bir baglik altinda ayr1 ayr ince-
lenecektir.

Il. TURK BORCLAR KANUNU TAHTINDA BIRLIK-
TE BORCLULUK HALLERI

A. Borclular Arasinda Teselsiil

Borgclular arasinda teselsiil, borclulardan her birinin,
sozlesme veya yasa uyarinca alacakliya kars1 borcun ta-
mamindan sorumlu oldugu, fakat bor¢lulardan birinin
borcuifasiile digerinin de bor¢tan kurtuldugu bir birlik-
te bor¢luluk durumudur. Birden ziyade kimse, alacakli-
ya kars1 ayni sebepten dolay: ve her biri borcun tamami
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Also, the obligee may claim for a portion of or the full pay-
ment from all or some of the obligors. However, all of the
obligors —including the ones that have provided part per-
formance- continue to be obligated for the performance
until the debt is wholly paid off.’

There is no presumption of solidary indebtedness other
than the commercial affairs (see Turkish Commercial
Code Article 7/II). The obligee is obliged to prove the
solidary among the obligors.® The solidary indebtedness
is arisen out of the will of each obligor to be liable for the
whole part of the obligation or in cases that are regulated
by law.® If the obligor does not accept solidary indebted-
ness voluntarily and no solidary liability is attributed to
him/her by law, the common indebtedness shall be de-
termined as the basis of indebtedness."

The following and other similar regulations can be re-
ferred as examples to the solidary indebtedness regu-
lated by law (i) solidary liability of the shareholders of
the unincorporated companies for their obligations
undertaken jointly or via a representative against third
parties within the scope of the partnership relations;"
(ii) solidarity among the persons who cause a damage
together or are responsible for the same damage for vari-
ous reasons;'? (iii) solidary obligation of the transferor of
an asset or an enterprise along with its assets and liabili-
ties with the transferee for the obligations related to the
asset or enterprise for two years as of the transfer;® (iv)
with respect to the office leases, the solidary liability of
the transferor leaseholder regarding the obligations of
the lease contract with the transferee until the expiry of
the contract or for a period of maximum two years as of
the transfer;* (v) solidary liability of the ones who obtain
something to borrow or preserve together;” (vi) solidary
liability of the ones who give a power of attorney to the
attorney.'s

icin “asil bor¢lu” sifatiyla borclu olurlarsa, miiteselsil
borctan bahsedilir. Demek ki, miiteselsil bor¢larda ala-
cakli, borcun ifasini bor¢lularin hepsinden veya bir kis-
mindan ya da yalniz birinden isteyebilir. Keza, alacakh
borclularin birinden veya bir kismindan alacaginin belli
bir payini isteyebilecegi gibi tamamini da isteyebilir. Ne
var ki, bor¢ tamamen 6deninceye kadar bor¢lularin hep-
si -kismen ifada bulunanlar dahil- ifa ile yiikiimlii olma-
yadevam ederler.”

Ticari iglerin disinda (bkz. TTK 7/II) miiteselsil bor¢lu-
luk karinesi yoktur. Alacakli, bor¢lular arasinda teselsii-
liin varhgim ispatile yiikiimliidiir.® Miiteselsil borcluluk,
borc¢lulardan her birinin borcun tamamindan sorumlu
olmaya yonelik iradesiyle veya kanunda 6ngoriilen hal-
lerde dogmaktadir.’ Bor¢lu, iradesi ile miiteselsil bor¢lu-
lugu kabul etmiyor ve kanunda kendisine miiteselsil bir
sorumluluk yiiklenmiyor ise miisterek bor¢lulugun esas
alinmasi gerekecektir."

Kanunda 6ngoriilen miiteselsil bor¢cluluk hallerine 6r-
nek olarak; (i) adi ortakligin ortaklarinin, birlikte veya
bir temsilci aracilig: ile bir ii¢iincii kisiye karsi, ortakhk
iligkisi cercevesinde iistlendikleri bor¢lardan, aksi ka-
rarlagtirllmamigsa miiteselsilen sorumlu olmalary;™ (ii)
birlikte bir zarara sebebiyet veren veya ayni zarardan ce-
sitli sebeplerden dolay1 sorumlu olan birden ¢ok kiginin
sorumlulugunun miiteselsil olmas;'? (iii) bir malvarligi-
ni1veyabir isletmeyi aktif ve pasifleriile birlikte devralan
ile birlikte 6nceki borclunun da, malvarhigindaki veya
isletmedeki borclar ile iki y1l siireyle miiteselsil bor¢lu
olarak sorumlu kalmasy™ (iv) isyeri kiralarinda devre-
den kiracinin, kira s6zlesmesinin bitimine kadar ve en
fazla iki y1l siireyle devralanla birlikte miiteselsilen so-
rumlu olmasy;* (v) bir seyi birlikte 6diing veya saklamak
lizere alanlarin ondan miiteselsilen sorumlu olmalary,'®
(vi) bir kigiye birlikte vekalet verenlerin vekile kargi mii-

1Safa Reisoglu, Tiirk Borclar Hukuku Genel Hikimler,
Istanbul 2014, p. 442.

2 Published on the Official Gazette (0G) numbered 27836
and dated 04.02.2011 and come into force on 01.07.2012.
3 N. Kemal Oguzman, M. Turgut Oz, Borclar Hukuku
Genel Hikdmler, Istanbul 2012, p. 436.

4 Reisoglu, p. 442.

5 Ferhat Canbolat, “Miiteselsil Borcun Sona Erme
Nedenlert", Ankara Bar Association Journal, Year: 66,
Issue: 3, Summer 2008, pp. 68-81.

6 Kadir Berk Kapanci, Birlikte Borclulukta Borelular
Arasi lliskiler, |stanbul, 2014, p. 5.

7 Selhattin Sulhi Tekinay, Sermet Akman, Haluk
Burcuoglu, Atilla Altop, Borglar Hukuku Genel
Hiikiimler, Istanbul 1988, p. 377.

8 Reisoglu, p. 443.

9 TCO Art. 162: “(1) Solidary indebtedness shall be arisen
if each of the obligors notifies the creditor regarding
the fact that he/she accepts to be liable for the whole
debt. (2) If there is no such notification, the solidary
indebtedness shall only arise in cases regulated by law."

10 Chapter 2.2.

T1TCO Art. 638/3.
12TCOArt. 61.

13 TCO Art. 202/2.

14 TCO Art. 323/3.

15 TCO Art. 382, 567.
16 TCO Art. 511/1.

17 0guzman, Oz, p. 441.
18 Oguzman, Oz, p. 442.
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The following three major features may be listed as the | teselsil olarak sorumluolmalari’ve benzeri diizenleme-
features of solidary indebtedness: ler verilir.

(1) The right of the obligee to charge any obligor Miiteselsil borclulugun 6zelliklerinden bahsetmek ge-
rekirse, 6ne cikan {li¢ 6zelligi olarak sunlar sayilabilir:

The obligee in a solidary indebtedness relationship
may charge any obligor separately. The obligee may
commence enforcement proceedings against more
than one obligor or all of them as to his/her desire.
The obligee has this option until the obligation is ex-
pired due to the performance or any other way.

(i) Solidary liability of the obligors for the whole ob-
ligation and the independency of the indebtedness
to the obligee from the internal relations

The most important difference of the solidary in-
debtedness from the allocated (divided) indebted-
ness is that each obligor is responsible for the whole
obligation.”” For instance, three persons named (B),
(C) and (D) undertakes to pay 9,000 TL to (A) as
solidary obligors, each one of these three persons
shall be obliged to pay to (A) 9,000 TL individually
like the single obligor.

(iii) Being applicable to any type of obligation

Solidary indebtedness may appear in any kind of
obligation. Any kind of contract may be drawn up in
away to derive solidary indebtedness in the obliga-
tion derived from a contract. For instance, solidary
indebtedness may be arisen out of a sale contract
comprising more than one seller or buyer, a con-
struction contract comprising more than one con-
tractor or employer or a lease contract comprising
more than one leaseholder or similar contracts.’®

() Alacaklinin diledigi bor¢luya bagvurabilmesi

Miiteselsil borg iligkisinde alacakli borg¢lulardan
diledigine bagvurabilir. Dilerse birden fazla borclu-
yu, bor¢lularin tiimiinii takip edebilir. Alacakli, bu
imkana, borg ifayla veya baska bir yolla sona erince-
ye kadar sahiptir.

(i) Borglularin borcun tamamindan sorumlu olma-
st ve alacakliya kars1 sorumlulugun i¢ iligkiden ba-
gimsizhig

Miiteselsil bor¢lulugun payh (miisterek) bor¢luluk-
tan en 6nemli farki, her bir bor¢lunun borcun ta-
mamindan sorumlu olmasidir.” Mesela (A)’ya kars1
(B), (C) ve (D) adina ii¢ sahis 9000 TL 6demeyi mii-
teselsil bor¢lu sifatiyla taahhiit ederlerse, sozii edi-
len {i¢ kisiden biri sanki tek bagina borg¢lu imis gibi
(A)’yakars1 9000 TL 6demekle yiikiimlii olur.

(iii) Her tiirlii bor¢ iligkisinde s6z konusu olabilmesi

Miiteselsil bor¢luluk her tiirlii borg iligkisinde kar-
simiza cikabilir. S6zlesmeden dogan borglarda da
her tiir sdzlesmenin miiteselsil bor¢luluk dogura-
cak sekilde yapilmasi miimkiindiir. Ornek olarak,
alic1 veya saticinin birden ¢ok oldugu satim sozles-
mesinden, miiteahhit veya is sahibinin birden ¢ok
oldugu eser sézlesmesinden, kiracilarin birden ¢ok
oldugu kira sézlesmesinden vb. miiteselsil bor¢lu-
luk dogabilir.’®

10 Bolim 2.2.

1Safa Reisoglu, Tiirk Borclar Hukuku Genel
Hiikiimler, istanbul 2014, s. 442.

2 04.02.2011 tarih, 27836 sayili Resmi Gazete'de
(RG) yayimlanmis ve 01.07.2012 tarihinde

yirirlige girmistir.

3 N. Kemal Oguzman, M. Turgut 0z, Borglar
Hukuku Genel Hiikiimler, istanbul 2012, s. 436.

4 Reisoglu, s. 442.

5 Ferhat Canbolat, “Miiteselsil Borcun Sona Erme
Nedenlerf’, Ankara Barosu Dergisi, Yil: 66, Say1 3 Yaz
2008, s. 68-81.

6 Kadir Berk Kapanci, Birlikte Borclulukta
Borclular Arast lliskiler, stanbul 2014, s. 5.

7 Selahattin Sulhi Tekinay, Sermet Akman,
Haluk Burcuoglu, Atilla Altop, Borglar Hukuku
Genel Hiikiimler, istanbul 1988, s. 377.

8 Reisoglu, s. 443.

9 TBK m. 162: “(1) Birden cok borgludan her biri,
alacakliya karsi borcun tamamindan sorumlu olmayi
kabul ettigini bildirirse, miiteselsil borcluluk dogar.
(2) Béyle bir bildirim yoksa, miiteselsil borgluluk
ancak kanunda éngériilen héllerde dogar.”

T1TBK m. 638/3.

12 TBK m. 61.

13 TBK m. 202/2.

14 TBK m. 323/3.

15 TBK m. 382, 567.

16 TBK m. 511/1.

17 0guzman, 0z, . 441.

18 Oguzman, 0z, s. 442,
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In the event that one or more solidary obligor termi-
nates the whole or a part of the obligation by performing
the deed or declaring a set off statement, other obligors
shall also be discharged for the completed part of the ob-
ligation.” The TCO Article 166/1 describes this as: “Ifone
of the obligors terminates the whole or a part of the obliga-
tion by performance or set off, he/she discharges the other
obligors in that proportion® of the completed part.”*

If not the whole but a part of the obligation is terminat-
ed due to the performance of deed or set off, the obligee
may continue claiming the performance of the remain-
ing part of the obligation from all of the obligors in soli-
darity. The obligee cannot claim more than this part.
For instance, when one of the solidary obligors (B) of
the obligation worth 10,000 TL sets off his/her 7000 TL
of debt against the obligee’s receivable, the remaining
3,000 TL shall be the remaining solidary obligation and
the other obligor (C) may object the obligee (A)’s claim
for the obligation worth 10,000 TL by claiming that the
part of the obligation worth 7,000 TL is terminated.

] ; #

Miiteselsil bor¢lulardan biri veya bir kaci borcu ifa ede-
rek veya takas beyaninda bulunarak borcu kismen veya
tamamen sona erdirirse, diger bor¢lular da borcun sona
eren kismi icin alacakliya karsi bor¢tan kurtulurlar.”
Bunu diizenleyen BK m. 166/f. 1 su sekildedir: “Borg-
lulardan biri, ifa veya takasla borcun tamamint veya bir
kismint sona erdirmigse, bu oranda® diger bor¢lulart da
bor¢tan kurtarmag olur” *

Eger ifa veya takas yoluyla borcun tiimii degil de bir kis-
mi sona erdirilmigse, alacakli sona ermemis bor¢ kismi-
nin ifasim biitiin borclulardan miiteselsilen istemeye
devam edebilir. Bundan fazlasim isteyemez. Ornegin;
10.000 TL’lik borcun miiteselsil bor¢lularindan (B) bu
borg ile alacakli (A)’nin kendisine olan 7.000 TL’lik bor-
cunu takas ettiginde geriye sadece 3.000 TL'lik miitesel-
sil bor¢ kalacak ve diger bor¢lu (C) de 10.000 TLlik i¢in
kendisine bagvuran (A)’ya borcun yedi bin TL’lik kismi-
nin sona ermis oldugu itirazinda bulunabilecektir.
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If any one of the obligors is discharged due to any reason
other than the performance or set off, whether the other
obligors will be affected or not, the rate of the effect shall
be determined based upon the reason of termination.??

Once the performance of obligation becomes impossi-
ble without any fault of any obligor, the obligation shall
be terminated for all of the obligors.?® If a contract for
release is drawn up between the obligee and one of the
obligors aims to release all obligors, it is accepted that the
obligors who are not a party of this contract shall be re-
leased as well.

In the event that the obligee becomes an inheritor to
one of the obligors or an obligor becomes an inheritor to
the obligee or the obligee transfers his/her receivable to
an obligor; such obligee and obligor titles shall be con-
verged. Although the convergence of obligee and obligor
titles is a reason to terminate the obligation, it is com-
monly accepted that other obligors cannot benefit from
this.?* Other obligors should make a partial payment by
deducting the share of the obligee with respect to inter-
nal affairs.

All obligors benefit from a settlement contract for con-
sideration or a concordatum contract between the obli-
gee and an obligor and may claim against the obligee who
requests the performance.?

As a result of non-performance of a counter deed to an
obligor, other obligors may also refuse to provide their
performance by claiming non-payment defense against
the obligee.?

B. Partial Indebtedness

If there is no solidarity among the obligees or obligors
pursuant to the contract or laws, with respect to a di-
visible deed arisen from the obligation, each obligor is
liable to perform the part that refers to his/her share
of the deed.?” Similarly, each one of the obligee may
claim for the part of his/her share of the deed with re-
spect to the number of the obligees. In this case, “partial
obligations=partial receivables” derived from the same
legal transaction but independent from each other will
be in question. For instance; if (B) and (C) buy a radio
from (A) for 200 TL, each (B) or (C) (unless otherwise
agreed on the contract)® is obliged to pay (A) 100 TL in-
dependent from each other. If (B) does not pay the price,
(O) is not obliged to pay the whole of 200 TL.

Miiteselsil bor¢lulardan biri ifa veya takas diginda bir
sebeple bor¢tan kurtulmugsa, diger bor¢lularin bundan
etkilenip etkilenmeyecegi veya ne oranda etkilenecegi,
her bir sona erme nedenine gore belirlenecektir.?

Bir kere, borcun ifasi hicbir bor¢lunun kusuru olmadan
imkansizlagsmigsa, hepsi icin bor¢ sona erer.>® Alacakli-
nin bor¢lulardan biriyle yaptig1 ibra sézlesmesi ile bii-
tiin borclular: kurtarmay: amaclamigsa, ibra sdzlesme-
sine katilmayan borclular icin de borcun sona erecegi
kabul edilecektir.

Alacaklinin borclulardan birine veya borg¢lulardan bi-
rinin alacakliya mirasci olmasi veya alacakl tarafindan
alacagin bir bor¢luya temlik edilmesi halinde, bu borg-
lu ile alacakhnin sifatlar1 birlesmis olacaktir. Alacakl
ve bor¢lu sifatlarinin birlesmesi borcu sona erdiren bir
durum olmasina ragmen, diger bor¢lularin bundan ya-
rarlanamayacag1 genellikle kabul edilmektedir.>* Diger
borclulariciliskide borcu sebebiyle alacakliya diisen pay
kadar eksik 6deme yapmalidirlar.

Alacakh ile bir bor¢lu arasinda ivaz kargiligi yapilan
sulh s6zlesmesi veya konkordato s6zlesmesinden biitiin
bor¢lular yararlanir ve ifa isteyen alacakliya karg1 bunu
ileri siirebilirler.?

Alacaklinin kars1 edimini bir bor¢luya ifa etmemesi {ize-
rine diger borclular da 6demezlik def-ini ileri siirerek
alacakliya ifadan kacinabilirler.?

B. Kismi Borc¢luluk

Sozlesme veya yasalar uyarinca borglular ve alacakhlar
arasinda teselsiil s6z konusu degilse, bir borg iligkisin-
den dogan bdliinebilir bir edimde, bor¢lulardan her biri
ancak edimden kendi payina diigen kismu ifa ile yiikiim-
liidiir.?” Aym sekilde, alacakhilardan her biri alacaklilarin
sayisina gore, edimden kendi payina diisen kismi iste-
yebilir. Boyle bir durumda, ayni hukuki islemden dogan
fakat birbirinden bagimsiz olan “kismi bor¢lar=kismi
alacaklar” s6z konusu olabilecektir. Ornegin (B) ve (C)
birlikte 200 TL’ye (A)’nin radyosunu satin almigsa, (B)
ve (C) (sozlesmede aksine bir hiikiim yoksa)* (A)’ya ayr1
ayr1 100 TL 6demekle yiikiimliidiir. Borclulardan (B)
paray1 6deyemezse, (C) 200 TL’nin tamaminm1 6demek
zorunda degildir.

Kismi borclulukta borcun tek bir hukuki sebebi olsa da
her bir bor¢ birbirinden bagimsizdir. Kismi borclular-
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Although the obligation of the partial indebtedness
based on one cause of action, each obligation is inde-
pendent from each other. In the event that one of the
obligors somehow cannot perform its obligation and
in default, the obligee does not have the opportunity to
request it from the other partial obligors or the obligee
cannot claim the defenses that he/she has against an ob-
ligor from another obligor.*® Taking into consideration
other types of indebtedness, the position of the obligee
with respect to the partial indebtedness may be inter-
preted as disadvantageous.

C. Cooperation in Indebtedness

Cooperation in indebtedness denotes an indebtedness
structure whereby all obligors are obliged to perform
one obligation by acting together.*® Generally, these
kind of cases are encountered in cooperation partner-
ships. Family property partnership® or community of
heirs,** which is designated under the Turkish Civil
Code* (“TCC”) or unincorporated company** desig-
nated under the TCO are examples of cooperations in
partnership which are regulated by law.

Not being able to commence executive proceedings
against each obligor, who is liable for the whole part of
the obligation, in case of cooperation in indebtedness,
the obligee is required to commence executive proceed-
ings against all of the obligors at once. The reflection of
this into the law of procedure is the mandatory joinder
of parties of the obligors in cooperation.®® Unless agreed
otherwise, the obligors in cooperation shall be account-

dan biri bir sekilde borcunu 6deyemediginde ve acze
diistiigiinde alacaklinin diger kismi bor¢lulara bagvur-
ma olanag1 bulunmaz veya alacakli bir kismi bor¢luya
kars1 haiz oldugu defi hakkini, bir digerine karst ileri sii-
remez.* Kismi borcluluk halinde alacaklinin durumu,
diger bor¢luluk halleri g6z 6niine alindiginda dezavan-
tajli olarak degerlendirilebilecektir.

C. Elbirligi Borclulugu

Borg¢lularin hepsinin birlikte hareket ederek yerine ge-
tirmekte yiikiimlii olduklar: tek bir borcun s6z konusu
oldugu bir borcluluk yapis1* s6z konusudur. Genel ola-
rak elbirligi ortakligi olan hallerde karsilagilmaktadir.
Kanunda dogan elbirligi ortakligi hallerinde Tiirk Me-
deni Kanunu'nda® (“TMK?”) yer alan aile mallar or-
taklig1,®*? miras ortaklig1,*® TBK’da yer alan adi ortaklik3*
verilebilecektir.

Elbirligi bor¢lulugu halinde, alacakl miiteselsil bor¢lu-
lukta oldugu gibi borcun tamamindan sorumlu olan her
bir bor¢luyu tek basina takip edemeyecek olup, borclu-
larin tamamim takip etmek zorundadir. Bu durumun
usul hukukundaki yansimasi elbirligi bor¢lularinin zo-
runlu dava arkadas1 olmalaridir.® Elbirligi borclular:
birbirlerine karg: ise, aksi kararlagtirilmadig: siirece,
borctan esit paylarla sorumludurlar.

S6z konusu borcluluk halini bir érnek ile somutlagtir-
mak gerekir ise, (A)’yakarsi (B), (C) ve (D) elbirligiile bir
antika arabanin miilkiyetini gecirmeyi bor¢lanir ise, (A)
tiim bor¢lulara bagvurarak edimin ifasim talep edebilir.

19 Turgut Akintiirk, Miiteselsil Borcluluk, Ankara
1971, p. 198 ff.

20 Here “in proportion” refers to “jusqu ‘a
concurrence”. If (B) undertakes to pay 5 TL of the
obligation of (A) amounting 10 TL as a solidary obligor
and (A) makes a payment amounting 6 TL; (B) shall
also be released for 6/10 of its obligation amounting 5
TL (refersto 3 TL).

210guzman, 0z, p. 453.

22 This issue is regulated under the Art. 166/2

of TCO as: “/f one of the obligors is discharged
without performing the obligation to the obligee,
other obligors shall benefit from this as long as the
condition or the nature of the obligation permits.”

23 0guzman, Oz, p. 454.

24 0guzman, 0z, p. 456.

25 0guzman, Oz, 456.

26 Fikret Eren, Borclar Hukuku Genel Hiikiimler, C.
ll, Ankara 1991, p. 396.

27 Reisoglu, p. 442, Decision of the Assembly of Civil
Chambers of the Supreme Court of Appeals dated
20.11965 with decision no. 34 (Olgac Precedents Law
pp. 598-599).

28 Kapanci, p. 20: Obligors can determine in what
way they will be responsible for the relationship
between them and the creditor. If there is no
agreement, partial obligors shall equally be
responsible.

29 Kapanci, p. 20.

30 Kapanc, p. 8.

31TCC Art. 376.

32TCC Art. 640.

33 Entered into force on 01.01.2002 and published on
the 0G dated 8/12/2001 and numbered 24607.

34 TCO Art. 638/1: “Assets, receivables or real rights
which are obtained for the company or transferred
to the company shall be under the property of the all
shareholders in cooperation within the framework of
the articles of association.”

35 Kapanci, s. 139: The obligee has a right to claim
the assets of the company in return of his/her
receivable; in case he/she commenced the legal

or executive proceedings and his/her claim is not
fulfilled. Other than this, since it is not possible to
apply to the abligors in person, in principle he/she
cannot claim any right over the personal assets

of them. However, if the assets of the company in
cooperation are not available to cover the obligation,
in the background, personal executive proceedings
may be commenced against each obligor for the
nominal shares of the obligation.
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able to each other for the equal shares of the obligation.

To materialize the mentioned indebtedness with a con-
crete example, it can be stated that if (B), (C) and (D)
become indebted to transfer the property right of an
antique car in cooperation to (A), (A) may claim the per-
formance of the deed from all obligors. However, if the
car gets burnt as a result of (B)’s fault, (C) and (D) do not
become discharged from the debt and all (B), (C) and
(D) shall be responsible against (A). In addition, within
internal affairs, (B) who creates the damage by his/her
fault shall bear the ultimate obligation and other obli-
gors ((C) and (D)) may recourse to (B).

After having examined all the features, it can be seen
that although cooperation in indebtedness is more ad-
vantageous for the obligor, it is not preferred in practice.

D. Participation in Obligation

Participation in obligation is regulated for the first time
in Article 201 of the TCO, and leads to the establishment
of solidary obligation. Relevant provision regulates that;

“Participation in obligation is an agreement which is
executed between the obligee and the participant to be
on obligor’s side with respect to a present obligation
and results in the participant to be liable for the obli-
gation along with the obligor. The participant in obli-
gation andthe obligor shall be responsible against the
obligee in solidarity.”

Ancak araba, (B)’nin kusuru ile yanarsa, (C) ve (D) borg¢-
tan kurtulmaz ve (B) tek bagmna (A)’ya kars1 sorumlu
olmaz. Bununla beraber, i¢ iligkide kusuruyla zarar yol
acan (B) borcun nihai yiikiine katlanir ve diger bor¢lular
((©) ve (D)) (B)’ye riicu edebilecektir.

Tim sayilan Ozellikleri birlikte degerlendirildiginde,
bor¢lu bakimindan daha avantajhi oldugu sdylenebile-
cek elbirligi borc¢luluk halinin, uygulamada pek tercih
edilmedigi goriilmektedir.

D. Borca Katilma

TBK’min 201. maddesi ile ilk kez hiikiim altina alinan ve
miiteselsil bor¢luluk sonucu yaratan bir birlikte bor¢lu-
luk halidir. Hgili madde;

“Borca katilma, mevcut bir borca bor¢lunun yaninda
ver almak iizere, katilan ile alacakli arasinda yapilan
ve katilanin, bor¢lu ile birlikte bor¢tan sorumlu ol-
mast sonucunu doguran bir sozlesmedir. Borca kati-
lan ile bor¢lu, alacakliya karst miiteselsilen sorumlu
olurlar”

hiitkmiinii haizdir.

Bu dogrultuda, borca katilmada, bir ti¢iincii kisi alacakli
ile anlagarak, mevcut bir bor¢tan dolay1 kendisinin borg-
lu sifatiyla sorumlu olmasini saglamaktadir. Borca kati-
lan, 6nceki borclunun yaninda ona eklenerek borcluluk
sifatim kazanmaktadir. Borca katilan, kefil veya ficiincii
kisinin fiilini iistlenen gibi bagh (fer’i) bir bor¢ altina gir-

33 TMKm. 640.

19 Turgut Akintiirk, Miteselsil Borcluluk, Ankara
1971,5.198 vd.

20 Burada “nispetinde” deyimi “jusqu ‘&
concurrence” anlaminda kullaniimistir. (A)nin 10
liralk borcunun 5 lirast icin (B) miiteselsil olarak borc
yiklenmis ise ve (A) 6 liralik bir 6deme yapmis ise (B)
de 5 lira borcunun 6/10'undan yani 3 liralik kismindan
kurtulmus olur.

210guzman, 0z, s. 453.

22 TBK m. 166/f.2'de bu husus su sekilde
dizenlenmistir: “Borglulardan biri, alacakliya ifada
bulunmaksizin borgtan kurtulmussa, diger borelular
bundan, ancak durumun veya borcun niteliginin
elverdigi dlctide yararlanabilirler.”

23 Oguzman, 0z, s. 454.

24 0guzman, 0z, s. 456.

25 Oguzman, 0z, s. 456.

26 Fikret Eren, Borclar Hukuku Genel Hikimler,
C.lIl, Ankara 1991, s. 396.

27 Reisoglu, s.442, HGK 20.1.1965, K.34, (Olgac
Emsal lct. Sh. 598-599).

28 Kapancl, s. 20: Borclular alacakl ile olan
iliskide ne sekilde sorumlu olacaklarim diledikleri
gibi belirleyebilirler. Eger herhangi bir anlasma
bulunmuyorsa kismi borelular esit oranda sorumlu
olurlar.

29 Kapancl, s. 20.

30 Kapancy, s. 8.

318.12.2001 tarih ve 24607 sayil RG'de yayimlanmis
ve 01.01.2002 tarihinde yirtrlige girmistir.

32 TMK m. 376.

34 TBK m. 6381 " Ortaklik icin edinilen veya
ortakliga devredilen seyler, alacaklar ve ayni haklar,
ortaklik sizlesmesi cercevesinde elbirligi hélinde
biitiin ortaklara ait olur”

35 Kapanci, s. 139: Alacakl tarafindan dava
acildiginda veya takip yapildiginda talep yerine
getirilmezse borglular arasinda bulunan malvarligi
ortakliginin malvarhgi degerine basvurulabilecektir.
Bunun disinda borglulara bireysel olarak
basvurulmasi mimkdin olmadigindan, kural olarak
onlarin kisisel malvarligi tzerinden herhangi bir
talepte bulunulamaz. Ancak, eger elbirligi ortakliginin
malvarhginda bulunan degerler borcu karsilamaya
elverisli degilse, ikinci planda, her bir borcluya
olusturulacak farazi paylar cercevesinde bireysel
takipler yapilabilecektir,
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In this respect, with the participation in obligation, a
third party becomes responsible for a present obligation
under the title of obligor by agreeing with the obligee.
The participant in obligation earns the title of indebted-
ness by being included in the obligor’s side. The partici-
pant in obligation does not undertake a dependent (ac-
cessory) obligation like surety or undertaking the deed of
a third party, but undertakes this obligation as a primary
obligation like the first obligor. It is not mandatory for
the participation in obligation contract to be made in a
certain form.

Nonetheless, most of the participation in obligation con-
tracts is made in order to secure the obligee regarding a
present obligation in practice. In other words, it appears
as a transaction made for the purpose of security just like
surety or undertaking the deed of a third party in prac-
tice. For this reason, for the participations in obligation
for the purpose of security, a form to be validly made may
be required. (see Article 603 of the TCO)

The participation in obligation contract is made between
the participant and the obligee. As participation of the
present obligor into this contract is not mandatory, his/
her permission is not required either. Even if it is not
within the first obligor’s knowledge, it is possible for any
person to agree with the obligee to participate in obliga-
tion in principle.

The consequence of the participation in obligation is
regulated as the first obligor and the participant being li-
able to the obligee in solidarity. In this respect, “solidary
indebtedness provisions” under the TCO shall apply for
cases including the position of the participant against
the obligee, the defenses he/she may claim against the
obligee, obligation to claim the common defenses, termi-
nation of the obligation, recourse of the obligors among
each other, succession and etc.

E. Non-Dividing Indebtedness3®

As stated by doctrine, non-dividing deed is the deed that
cannot be divided into pieces without any change in its
nature or target or any loss on its value. The aforemen-
tioned situation may appear directly from its nature or
maybe based upon its functional features. In this respect,
the procurement deeds are sometimes, performance
deeds are often, and non-performance deeds are always
in the nature of non-dividing deeds.*” The obligee may
(mandatorily) request the whole part of the deed from

memekte, ilk bor¢lu gibi asli bir yiikiim olarak bu borcu
iistlenmektedir. Borca katilma sézlesmesi sekle baglan-
mamugtir.

Bununla birlikte, uygulamada borca katilma sézlesmele-
rinin biiyiik cogunlugu alacakliya mevcut bor¢ hakkinda
teminat vermek amaciyla yapilmaktadir. Yani, kefalet
veya {iclincii kiginin fiilini tistlenme gibi, teminat sebe-
biyle yapilan bir iglem niteliginde uygulamada kargimiza
cikabilmektedir. Bu nedenle, teminat maksath borca ka-
tilmalarda, gecerlilik sekli aranmasi s6z konusu olabilir.
(bkz. TBK 603)

Borca katilma sézlesmesi borca katilacak olanla alacakh
arasinda yapilmaktadir. Mevcut bor¢lunun bu sézlesme-
ye katilmasi gerekmedigi gibi, borca katilma s6zlesme-
sine rizas1 da aranmaz. {1k bor¢lunun haberi olmasa bile
bagkasinin alacakliyla anlagarak borca katilmasi kural
olarak miimkiindiir.

Borca katilmanin sonucu, énceki bor¢lu ile borea katila-
nin alacakliya kars: miiteselsilen borclu olacag: sekilde
diizenlenmigtir. Bu dogrultuda, borca katilanin alacakli-
ya kars1 durumu, alacakliya kars: yapabilecegi savunma-
lar, ortak savunmalar1 yapma yiikiimliiliigii, borcun sona
ermesi, borclularin birbirine riicu etmesi, halefiyet vb.
hususlarda, TBK cercevesinde “miiteselsil bor¢luluk hii-
kiimleri” uygulama alani bulacaktir.

E. Boliinemeyen Borcluluk3®

Boliinemeyen edim, 6gretide yapilan tanima gore, mahi-
yetinde veya amacinda bir degisme ve degerinde bir ek-
silme olmaksizin parcalara ayrilmas1 miimkiin olmayan
edimdir. S6z konusu durum edimin bizzat dogasindan
ileri gelebilecegi gibi, fonksiyonel 6zelliklerinden de kay-
naklaniyor olabilir. Bu anlamda verme edimleri bazen,
yapma edimlericogunlukla, yapmama edimleriise herza-
man boliinemeyen edim niteligindedir.*” Alacakli edimin
(zorunlu olarak) tamaminm bor¢lulari herhangi birinden
veya hepsinden talep edebilir. Bu anlamda, bdliinemez
borcluluk miiteselsil bor¢luluga benzerlik gésterir.

Bazi durumlarda ise, 6yle bir edim s6z konusu olur ki
borclularin hepsine birden bagvurulmas: gerekebilir ve
elbirligi bor¢luluguna benzer bir durum ortaya ¢ikabilir.
Ornegin; metin yazari (B) ile ses goriintii uzmani (C) bir
araya gelerek (A)’ya bir kisa metrajli video meydana ge-
tirmeyi bor¢lansinlar. Bu durumda (A), kararlagtirilan ifa
zamani geldiginde sadece (B)’ye bagvurarak borcun yeri-
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any or all of the obligors. In this manner, non-dividing
indebtedness seems similar to the solidary indebtedness.

In some cases, a deed that is required to apply to all of the
obligors at once arises and a similar case to the coopera-
tion in obligation may emerge. For example, scripter (B)
and audiovisual expert (C) comes together and under-
takes the obligation to procure ashort video to (A). In this
case, (A) may apply to only (B) for the performance of the
obligation on the due date,*® however (B) cannot perform
the deed in any way without the participation of (C).*

F. Cumulative Indebtedness

The indebtedness relationship in which each obligor is
liable separately and more than once to an obligee will be
referred as cumulative indebtedness.*® The obligee may
assert independent claims for the obligors who under-
take an obligation with different reasons and based on
different legal transactions. The typical example of this
type of indebtedness is personal insurances. The obligee
(who suffered from the damages) may claim compensa-

ne getirilmesini isteyebilir,* ancak (B) (C)’nin katilimi ol-
maksi1zin ilgili isi hicbir surette tamamlayamayacaktir.*

F. Kiimiilatif Borcluluk

Birden ¢ok borcludan her birinin alacakl karsisinda ayr1
ayr1ve birden fazla kez sorumlu oldugu birlikte bor¢luluk
iligkisi kiimiilatif bor¢luluktur:* Alacakl kargisinda ayr1
hukuki iligkiler ve ayr1 sebeplerle bor¢ altina girmis olan
borclulara bagimsiz talepler yoneltebilir. Bu bor¢luluk
tlirtiniin tipik 6rnegi sahis sigortalaridir. Alacakl (zarara
ugrayan) gerek (zarar veren) asil bor¢ludan gerekse de si-
gortacidan borcun karsilanmasi icin talepte bulunabile-
cektir. Alacaklinin asil bor¢luya olan talebi haksiz fiil te-
meline dayanirken sigortaciya olan talebi sahis sigortasi
sozlesmesine dayanmaktadir. Sahis sigortasi, bir meblag
sigortas1 oldugu icin, sigortacinin daha sonra asil borg-
luya riicu edebilmesi s6z konusu olmaz. Zararin kargi-
lanmasindaki temel prensip olan, tazminatla zenginleg-
tirme yasag1 burada goz ard1 edilmistir.** Her bir bor¢lu
birbirinden bagimsiz oldugundan, ancak kendi borglari-
n1ifa ederek yiikiimliiliiklerinden kurtulabilirler.
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tion from either the primary obligor (who creates the
damage) or insurer. While the basis of the claim of the
obligee against the primary obligor is a tortious act, its
claim against the insurer is based on the personal insur-
ance contract. Since the personal insurance is an insur-
ance of amount, the insurer cannot recourse to the pri-
mary obligor later.*! The prohibition of enrichment with
compensation which refers to the main principle of the
coverage of the damage is disregarded here. Since each
obligor is independent from each other, they can only be
released by performance of their own obligations.

Although the cumulative indebtedness shows similari-
ties with partial indebtedness with regard to its feature
of each obligor being solely liable for its own obligation
independent from another obligor, cumulative indebt-
edness diverges from partial indebtedness, as it is seen
in the insurance example, by having the basis of the ob-
ligation different for each obligor, it is the same for each
partial obligor.

Kiimiilatif bor¢luluk, yukarida bahsi gecen bor¢luluk
hallerinden kismi borg¢luluk ile her bir bor¢lunun diger
bir bor¢ludan bagimsiz, yalnizca kendi borcundan so-
rumlu olmasi noktasinda benzerlik tagisa da, borg ilig-
kisinin dayanag, her bir kismi bor¢lu i¢cin aym hukuki
sebep iken, kiimiilatif bor¢lulukta yukarida yer alan si-
gorta drneginde de goriildiigii sekilde, her bir bagimsiz
borclu icin farkli hukuki sebebe dayanmaktadir.

G. Garanti Sézlesmesi

Garanti sozlesmesi TBK’da diizenlenmis degildir. An-
cak, TBK’nin 128. maddesinin** bu maddeye kiyas yo-
luyla uygulanmas1 miimkiindiir. Garanti sozlesmesi,
iiclincii kiginin fiilini {istlenme yaninda bagka fiil ve
riskleri de konu edinebilir. Bu bakimdan ti¢iincii kisinin
fiilini {istlenme, doktrinde garanti s6zlesmesi ve garanti
sozlesmesinin bir tiirii olarak da nitelendirilmektedir.*®
Yargitay’in da benimsedigi bir tanima gére garanti s6z-
lesmesi, bir kimsenin bagkasini belli bir hareket tarzina
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G. Guarantee Contract

Guarantee contract is not regulated under the TCO.
However, Article 128*2 of the TCO may be applicable by
analogy. Guarantee contract may also include other acts
or risks along with the undertaking of the performance
of the third party. In this respect, the undertaking of the
performance of the third party is defined as a type of the
guarantee contract by doctrine as well.** According to a
definition which is also adopted by the Supreme Court
of Appeals, guarantee contract is an agreement with an
independent nature which comprises the obligation to
cover the hazards of an act to be borne by a person in
part or as a whole for the purpose of leading this person
to this type of action.** Independency, here, refers to the
independency of the obligation undertaken by the guar-
antor from the relationship between the beneficiary and
the warrantee and not being affected by this relation-
ship. In consequence of the principle of independency,
even if the obligation of the beneficiary is not valid, in
principle, the guarantor continues to be obliged and can-
not claim defenses and objections of the primary rela-
tionship against the warrantee. The guarantee contract
comprises the undertaking to compensate the other
party (warrantee) in the event that the third party does
not perform the secured deed or that the promised out-
come does not occur. The aforementioned compensa-
tion is the compensation for the positive damage of the
warrantee for the occurrence of the risk that is subject
to guarantee. The fault of the guarantor is not required.
If the guarantee is provided for a period, the guarantee
contract shall be terminated even if the risk does not oc-
cur within the given period.

H. Contract of Surety

Contract of surety is the contract in which a person
guarantees the performance of an obligation arisen
from a contract by the obligor against the obligee.** The
person who undertakes this guarantee is called surety
and the person who the surety undertakes the obligation
for benefit is called the obligee. The primary obligor is
not a party to the contract of surety. Taking this defini-
tion into account, surety appears as a guarantee of pay-
ment or performance. This payment will be made by a
third party who is not an obligor of the primary contract.

The surety is obliged to claim all defenses -even if the
primary obligor waived from this defense of his/hers-
of the primary obligor or its inheritors which are not

yoneltmek amaciyla bu hareket tarzindan o kisi i¢in do-
gacak tehlikeleri kismen veya tamamen iizerine almasi
borcunu doguran bagimsiz nitelikte bir sézlesmedir.*
Bagimsizlik, garanti verenin yiiklendigi borcun, lehine
garanti verilen kisi ile garanti alan arasindaki iligkiye
bagh olmamasi, bu iligkinden etkilenmemesi demektir.
Bagimsizlik ilkesi dolayisiyla, lehine garanti verilen ki-
sinin borcu gecerli olmasa da kural olarak garanti veren
borc¢lu olmakta devam eder ve garanti alana karg: temel
iligkiye ait def’i ve itirazlari ileri siiremez. Garanti soz-
lesmesi ticiincii kisinin temin edilen eylemi yapmamasi
veya sonucun meydana gelmemesi halinde diger tarafa
(garanti alan) tazminat 6deme taahhiidiinii icerir. S6z
konusu tazminat, garanti konusu rizikonun gercekles-
mesi dolayisiyla meydana gelen garanti alanin miispet
zararinin tazminidir. Garanti verenin kusuru aranmaz.
Garanti, siireli olarak verilmis ise, s6z konusu stire i¢in-
de riziko gerceklesmemis ise de garanti s6zlesmesi sona
erer.

H. Kefalet S6zlesmesi

Kefalet sozlesmesi, bir kisinin bor¢lunun alacakliya
kars1 s6zlesmeden dogan borcunu 6deyecegini alacak-
liya karg: garanti ettigi sozlesmedir.*® Borg¢ altina giren
kimseye kefil, kefilin kendisi lehine borg¢ altina girdigi
kimseye alacakli denir; asil bor¢lu kefalet s6zlesmesinde
taraf degildir. Bu tamim dikkate alindiginda, kefalet bir
6deme, bir ifa garantisi gibi karsimiza ¢ikmaktadir. Bu
6deme asil sozlesmede borclu olmayan {iciincii bir sahis
tarafindan gerceklestirilecektir.

Kefil, asilbor¢luya veyamirascilarina ait olan ve asil borg-
lunun 6deme giigsiizliigiinden dogmayan biitiin def’ileri
-asil borclu kendisine ait olan bir def’iden vazge¢mis olsa
bile- alacakliya karg: ileri siirmek zorundadir.

Kural olarak, feri niteliginden dolay, asil bor¢ sona erin-
ce, kefil de borcundan kurtulur. Asil borcun sona erme-
digi durumda, uzatilmis veya yeni bir kefalet verilmis
olmadikea kefil ancak on yillik siire doluncaya kadar ta-
kip edilebilir. Kefalet siireli olarak verilmis ise; siirenin
sonunda kefil borcundan kurtulur.

TBK’da sayilan kefalet tiirlerinden bazilari ise, 6rnegin
adi kefalet, miiteselsil kefalet, birlikte kefalet, kefile kefil
ve riicua kefildir. Kefaletin miiteselsil oldugu hususunda
tereddiit varsa, adi kefalet olarak kabul edildigi doktrin-
de ifade edilmektedir.

GSIIIT1




-0>70

11/

originated from the financial difficulty of the primary
obligor.

In principle, due to its accessory nature, when the pri-
mary obligation is expired, the surety shall be released
from its obligation as well. In the event that the primary
obligation is not expired, unless an extension or a new
suretyship is provided, commencement of executive
proceedings against the surety can continue until the
end of a ten years period. If the suretyship is provided
for a period of time, the surety shall be released at the
end of this period.

The types of the suretyship regulated under the TCO
are ordinary suretyship, solidary suretyship, second-
ary surety, co-surety and counter guarantee. In case of a
hesitation regarding the solidarity nature of suretyship,
it is determined by doctrine that it shall be accepted as
ordinary suretyship.

1. Ordinary Suretyship

It is a type of suretyship in which the surety undertakes
not only an accessory obligation but also a secondary
(subsidiary) obligation. This means that the surety has
the right to object to the executive proceedings before
the executive proceedings is commenced against the
primary obligor, to claim his/her defense of resorting
the encashment of the pledge first, in other words not
to make payment until the obligee commences execu-
tive proceedings with regard to the encashment of the
pledge.*® The type of the suretyship that the law accepts
as presumption is ordinary suretyship. In short, when
it is not regulated under a contract of surety which type
of suretyship it provides, ordinary suretyship instead of
solidary suretyship shall apply. The reason of this deter-
mination is for the benefit of the surety.

2. Solidary Suretyship

It is a suretyship type in which the secondary nature of
the obligation is nearly removed; in fact, the solidary
surety does not possess the defenses that the ordinary
surety possesses.*” Solidary surety may commence ex-
ecutive proceedings against the surety even before its
commencement of these proceedings against the obli-
gor in the event that (i) the obligor is in default and the
notice sent to him/her remains inconclusive or (ii) the
obligor obviously in financial difficulty. In the event that
a receivable is secured with chattel mortgage available

1. Adi Kefalet

Kefilin sadece fer’i bir bor¢ degil, ayn1 zamanda ikincil
(tali) bir borcu iistlendigi kefalet tipidir. Bu demektir ki,
kefil gerek tartisma def-ini, yani asil bor¢lu takip edil-
medikce kendisine yapilan takibe itiraz hakkini, gerekse
once rehnin paraya ¢evrilmesi def-ini, yani alacakli 6nce
rehnin paraya cevrilmesi suretiyle takip yapmadan 6de-
me yapmama hakkini haizdir.** Kanunun karine olarak
kabul ettigi kefalet tipi adi kefalettir. Daha acik bir ifa-
de ile, bir kefalet s6zlesmesinin hangi tip kefalet oldugu
anlasilamadiginda miiteselsil kefaletin degil, adi kefale-
tin varligina hitkmedilecektir. Bu tercihin sebebi kefilin
menfaatlerinin korunmasidir.

2. Miiteselsil Kefalet

Kefaletten dogan borcun ikincil olma 6zelliginin nere-
deyse ortadan kalktigi bir kefalet tipidir; 6yle ki, miite-
selsil kefil adi kefilin haiz oldugu defileri haiz degildir.*”
Miiteselsil kefil (i) bor¢lunun ifada gecikmesi ve ihtarin
sonucsuz kalmasi veya (ii) acitkca 6deme giicsiizliigii
icinde olmasi durumlarinda bor¢luyu takip etmeden
kefili takip edebilir. Alacak, teslime bagh taginir rehni
veyaalacak rehniile glivenceye alinmigsa, rehnin paraya
cevrilmesinden 6nce kefile, kural olarak bagvurulama-
yacaktir. Ancak, (i) alacagin rehnin paraya cevrilmesi
yoluyla tamamen karsilanamayacaginin 6nceden hakim
tarafindan belirlenmesi veya (ii) borclunun iflas etmesi
yada (iii) konkordato mehli verilmesi hallerinde, rehnin
paraya ¢evrilmesinden 6nce de kefile bagvurulabilir.

3. Birlikte Kefalet

Birlikte kefalet adi birlikte kefalet veya miiteselsil birlik-
tekefalet olarak gerceklesebilecek olup, karine olarak adi
birlikte kefalet niteligindedir. Adi birlikte kefalet; birden
cokkisinin, ayni borca birlikte kefil olmalari halinde, her
birinin kendi pay1 i¢cin adi kefil gibi, digerlerinin pay1icin
de kefile kefil gibi sorumlu olmasidir. Miiteselsil birlikte
kefalet ise; borcluyla birlikte veya kendi aralarinda mii-
teselsil kefil olarak yiikiimliiliik altina giren kefillerden
her biri, borcun tamamindan sorumlu olur. Ancak, bir
kefil, kendisiyle birlikte daha 6nce veya ayni zamanda
miiteselsilen yiikiiml{i bulunan ve Tiirkiye’de takip edi-
lebilen biitiin kefillere karsi takibe girisilmis olmadikea,
kendi payindan fazlasim1 6demekten kaginabilir.
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for delivery or pledge of receivables, the surety cannot
be charged before the encashment of the pledge in prin-
ciple. But if (i) it is determined by the judge that the re-
ceivable will not be covered in whole by the encashment
of the pledge or (ii) the obligor bankrupts or (iii) the con-
cordatum has been granted with an extension, the sure-
ty may be charged before the encashment of the pledge.

3. Co-Surety

Being formed as ordinary co-surety or solidary co-sure-
ty, co-surety has the same features of ordinary co-surety
as presumption. Ordinary co-surety refers to each one
of sureties being liable for their shares like ordinary
surety and for the share of others as secondary guaran-
tor in case of more than one person jointly securing as
co-sureties for the same obligation. On the other hand,

4. Kefile Kefil ve Riicua Kefil

Alacakliya, kefilin borcu i¢in giivence veren kefile kefil,
kefil ile birlikte, adi kefil gibi sorumludur. Riicua kefil, ke-
filin bor¢ludan riicu alacag icin giivence veren kefildir.

I. Sigorta Sézlesmesi

Sigorta sdzlesmesi, Tiirk Ticaret Kanunu'nda* (“TTK”)
tamimlanirken* hem zarar hem can sigortas: tiirlerini
icermektedir. Birlikte borcluluk, her sigorta tiiriinde
ve her kosulda olugmayabilir. Can (sahis) sigortalariyla
olusan birlikte bor¢luluk bir riicu iligkisi meydana getir-
medigi icin kiimiilatif birlikte bor¢luluk meydana getir-
mektedir.’® Zarar sigortalarinda ise, hem sigortact hem
de zarar veren ficlincii kisinin birlikte borclulugu séz
konusu olabilecektir. Sigortacilarin birden ¢ok olmasi
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in the solidary co-surety, each surety who undertakes to
secure the obligation along with the obligor or among
each other as solidary sureties is responsible for the
whole part of the obligation. However, one surety may
refuse to pay more than his/her share unless all sureties
who are liable in solidarity along with him/her before
or at the same time and against whom legal proceedings
may be enforced in Turkey are commenced executive
proceedings.

4. The Auxiliary Surety and Counter Surety

The auxiliary surety which secures the obligee for obli-
gation of the surety shall be liable like ordinary surety.
A surety which secures the receivable of recourse of the
surety from the obligor is called counter surety.

l. Insurance Contract

Insurance contract, which is defined*® under the Turkish
Commercial Code,* (“TCC”) comprises both damage
and life insurance types. Joint indebtedness may not be
formed under each type of insurance or in any condition.
Because the joint indebtedness is derived from life (per-
sonal) insurances, it does not generate a recourse rela-
tion, instead it forms a cumulative joint indebtedness.*
Within the damage insurances, a joint indebtedness of
insurer and the third party who creates the damage are
both at stake here. More than one insurer may also be
included. Reserving the prohibition of enrichment, the
insurant may claim a compensation from both more
than one (as the case may be solidary or divided) insurer
and the third party who has created the damage and has
tortious liability for the coverage of his/her damages.

durumu da miimkiin olabilir. Zenginlesme yasag1 sakli
kalarak, sigortali, s6zlesmesel iligkiye dayanarak hem
birden c¢ok sigortacidan (halin icabina gére miisterek
veya miiteselsilen) hem de haksiz sorumluluguna sahip
olan zarar veren li¢lincii kisiden zararinin kargilanmasi-
n1 talep edebilecektir.

lil. KARSILASTIRMA

Yukarida bahsi gecen birlikte bor¢luluk halleri, dayan-
diklar1 hukuki sebepler ve sonuclar: bakimindan farklilik
gostermektedir. Bu nedenle, bor¢lularin birlikte girdikle-
riveya sonradan dahil olduklari borg iligkilerinde farklilik
gosteren sorumluluklar baz alinarak, ticari hayattaki ge-
lisme ve ihtiyaclar 151nda en sik bagvurulan birlikte borg-
luluk halleri ve birlikte bor¢luluk hallerinin siklikla yer
aldig1 s6zlesmeler karsilastirilmaktadir.

A. Miiteselsil Borcluluk, Kismi Borcluluk ve Elbir-
ligi Borclulugu Farklar:

Miiteselsil bor¢luluk alacakliya birden ¢ok bor¢lunun her
birinden edimin yerine getirilmesini talep etme hakkim
verirken, kismi bor¢luluk alacaklinin bor¢lularin her bi-
rine karg1, borcun ancak bir b6liimii i¢in ayr1 ayr1 takipler
yapmasina imkan tanimaktadir.

Miiteselsil bor¢luluk ve elbirligi bor¢lulugu, bor¢lularin
tlimiiniin sorumlu tutulmasi bakimindan benzerlik gos-
terirken, tek bir bor¢luyu takip ederek borcun tamamini
talep edebilme imkani saglayan miiteselsil borcluluk,
bor¢lularin tiimii i¢in takipte bulunulmasi zorunlulugu
tastyan elbirligi borclulugunu ile kiyaslandiginda alacakl
acisindan tercih edilen yontem olmaktadir.

36 TCO Art. 85: “(1)if there is more than one obligee
of a non-dividing obligation; each obligee can claim
the performance of the obligation to all obligees.
(2) Obligor is obliged to perform the deed to all
obligees at once. If there is more than one obligor
of a non-dividing obligation; each obligor is obliged
to perform his/her whole deed to all obligees. (3)
Unless otherwise is required by nature, the obligor
who provides his/her performance shall become
asuccession of the obligee and may claim his/her
receivable to the other obligors in proportion to
their shares.”

37 Kapancl, p. 72.

38 TCOArt. 85.

39 Kapanci, p. 80.

40 Kapanci, p. 84.

41Kapancl, p. 85.

42 Undertaking the performance of the third party,
Art. 128: “One, who undertakes the performance of a
third party against another, is obliged to compensate
the damage derived from the non-performance of this
deed, With respect to an undertaking for a period of
time, the liability of the undertaker shall be expired,
if no claim is asserted against the undertaker to
perform his/her deed in writing until the end of

this period."

43 Eren, p. 1154,

44 Decision of the 11th Civil Chamber of the Supreme
Court of Appeals dated 27.02.1979 with merits no.
346 and decision no. 906.

45 Hiiseyin Murat Develioglu, Kefalet
Séizlesmesini Diizenleyen Hiikiimler Isiginda Bagimsiz
Garanti Sozlesmeleri, Istanbul 2009, p. 30.

46 Develioglu, p. 32.

47 Develioglu, p. 41.

48 TCO Art. 1401: “(7) Insurance contract is the
contract in which the insurer undertakes to
compensate the insurant for his/her damages derived
from the occurrence of a hazard or risk insured, or
to pay a certain amount by reason of the life time of a
person or some events occurred in a person’s life or
to perform other deeds in return of a Premium.”

49 Published on the 0G dated 14.02.2011, numbered
27846 and entered into force on 01.07.2012.

50 Kapanci, p. 126.
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lil. COMPARISON

The types of joint indebtedness mentioned above indi-
cate differences with respect to their basic cause of ac-
tion and their consequences. Therefore, in this chapter,
most commonly preferred types of joint indebtedness
and contracts in which joint indebtedness is often in-
cluded, are compared under the light of the develop-
ments and needs of the commercial affairs and on the
basis of the liabilities of the obligors which demonstrate
distinctions in their obligations that the obligors are un-
dertaken together or get involved in later.

A. Differences among the Solidary Indebted-
ness, Partial Indebtedness and Cooperation in
Indebtedness

While the solidary indebtedness grants the obligee the
right to claim the performance of the deed from each
obligor, partial indebtedness enables the obligee to sep-
arately enforce legal proceedings against each obligor
with respect to only their part of the obligation.

Whereas the solidary indebtedness and cooperation in
indebtedness demonstrate similarity on holding all of
the obligors liable; the solidary indebtedness appears to
be the preferred method of the obligee since it enables
the obligee to claim all obligation by enforcing legal pro-
ceedings against one obligor while in the cooperation
in indebtedness the obligee may only enforce legal pro-
ceedings by enforcing against all obligors at once.

B. Garanti Sézlesmesi ile Kefalet Sé6zlesmesinin
Farklan

Alacaklilar tarafindan feri nitelikte kefalete kiyasla tercih
edilen asil borctan bagimsiz garanti miiessesesi, 6zellikle
agagidaki durumlarda alacakl lehine oldugunu goster-
mektedir.

Sekle aykirilik, s6zlesmenin iptali, tam ehliyetsizlik,
muvazaa vb. sebeplerle asil bor¢ gecersiz hale geldigin-
de, kefilin borcu sona erse de, garanti verenin alacakliya
kars1 sorumlulugu s6z konusu halde de devam etmekte-
dir.

Asil borcun; borclunun sézlesmeye uygun ifasi veya
borcun takas, yenileme, alacakli ve bor¢lu sifatlarinin
birlesmesi, muhatabin ifa yerine edimi kabul etmesi gibi
sebepler ile sona ermesi halinde ise asil borg¢lu ile bir-
likte bor¢lulugu 6ngoren her iki bor¢luluk hali de sona
ermektedir. Sona erme sebeplerinden; sonradan ortaya
cikan imkansizlik, miicbir sebep, beklenmedik hal, ibra,
bozucu sartin gerceklesmesi veya geciktirici sartin ger-
ceklesmeyecek oldugunun anlagilmasi, ikale, fesih, s6z-
lesmeden dénme, zamanagimu ise, kefalet sdzlesmesini
sona erdirirken, garant6riin sorumlulugu yine devam
etmektedir.

Garanti verenin tazminat borcu, riziko gerceklesip, ger-
ceklesen riziko sonucu zarar ortaya cikinca muaccel
olurken, kefil takibe baglanmadan 6nce kanunun sundu-
gu imkanlardan yararlanabilmektedir. Kefil, asil bor¢-
lunun defilerinden yararlanabilmekte olsa da, garanti
verenin asil bor¢lunun defilerinden yararlanma hakk:
veya haklarina halef olma hakki bulunmamaktadir.

36 TBK m. 85: “(1) Baliinemeyen bir borcun birden
cok alacakhsi varsa, alacaklilardan her biri,
borcun alacakhilarin tamamina ifasini isteyebilir,
(2) Borglu, edimini alacaklilarin hepsine birden ifa
etmek zorundadir, Bélinemeyen borcun birden
cok borglusu varsa, borglulardan her biri borcun
tamamin ifa etmekle yikimlidir. (3) Durumun
gereginden aksi anlasiimadikca, ifada bulunan
borclu, alacakliya halef olur ve diger borclulardan
paylari oraninda alacagini isteyebilir”

37 Kapancl, s. 72.

38 TBK m. 85.

39 Kapancl, s. 80.

40 Kapanci, s. 84.

41Kapanci, s. 85.

42 Uciincti kisinin fiilini tstlenme, m. 128: “Utdinci
bir kisinin fiilini baskasina karsi tistlenen, bu fiilin
gerceklesmemesinden dogan zarari gidermekle
yikdmldidir. Belirli bir stire igin yapilan tistlenmede,
stirenin bitimine kadar (istlenene edimini ifa etmesi
igin yazil olarak basvurulmamasi hélinde, distlenenin
sorumlulugunun sona erecegi kararlastirilabilir”

43 Eren, s. 1154.

44 Yarg. 11.HD 27.02.1979 tarihli ve E.346 K.906
Sayili Karar.

45 Hiiseyin Murat Develioglu, Kefalet
Sozlesmesini Diizenleyen Hiikiimler Isiginda Bagimsiz
Garanti Stizlesmeleri, Istanbul 2009, 5.30.

46 Develioglu, s. 32.

47 Develioglu, s. 41.

48 14.02.2011 tarih ve 27846 sayil RG'de
yayimlanmis ve 01.07.2012 tarihinde

yrirlige girmistir.

49 Turk Borclar Kanunu m. 1401: “(7) Sigorta
s6zlesmesi, sigortacinin bir prim karsiliginda,
kisinin para ile dlciilebilir bir menfaatini zarara
ugratan tehlikenin, rizikonun, meydana gelmesi
hélinde bunu tazmin etmeyi ya da bir veya birkac
kisinin hayat stireleri sebebiyle ya da hayatlarinda
gerceklesen bazi olaylar dolayisiyla bir para
ddemeyi veya diger edimlerde bulunmayi
yikimlendigi sézlesmedir”

50 Kapanci, s. 126.
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B. Differences between Guarantee Contract
and Surety Contract

The guarantee, which is considered to be independent
from primary obligation, and opted for by the obligees,
rather than surety that contains an accessory nature
demonstrates that it is in favor of the obliges especially
in the conditions below.

Although the obligation of the surety ends when the pri-
mary obligation becomes invalid due to the violation of
the required form, cancellation of the contract, absolute
disability, simulation or similar reasons, the guarantor’s
liability against the obligee maintains.

In case of expiry of the primary obligation as a result
of compatibility of the performance of the obligor with
the contract, set off, renewal, convergence of the obligor
and obligee title, acceptance of the obligee of the per-
formance of a deed in substitute of the performance of
the agreed obligation or other similar reasons; such two
joint indebtedness types providing the liability along

IV. SONUC

Yukarida deginildigi iizere, Tiirk Hukukunda birlikte
borc¢luluk halleri, TBK ve ilgili diger mevzuat tahtinda
ayrica bir miiessese olarak diizenlenmemistir. Ticari
iligkiler sebebiyle ihtiya¢c duyulup, bor¢lularin iradele-
riyle alacakliy1 ikna etmek iizere sorumlulugu birlikte
iistlenmeleri veyabor¢lularin iradesi s6z konusu olmasa
bile kanundan kaynaklanan -zaman zaman alacaklinin
korunarak alacagini daha hizli elde etmesine imkéan sag-
lama amaciyla- zorunlu haller sebebiyle birlikte bor¢lu-
luk halleri ortaya ¢cikmaktadir.

Tek bir bor¢lunun borcun tamamindan asil olarak so-
rumlu tutulabildigi miiteselsil bor¢luluk, kusur aran-
maksizin rizikonun gerceklesmesi ile alacakli lehine
tazminata hak kazandiran garanti veya asil borclu ya-
ninda sorumlu tutulabilecek bor¢lu yaratan kefalet ilis-
kisi alacakli icin uygulamada tercih edilen yéntemler
olarak goriiliir iken, herkesin kendi borcundan sorumlu
olmasini éngéren kismi bor¢luluk bor¢lu bakimindan
lehe goriilen bir hal olarak kargsimiza ¢cikmaktadir. B
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with the primary obligation shall be expired as well. Al-
though the reasons of expiration, which emerges at a lat-
er stage, force majeure, contingency, release, realization
of the condition subsequent or comprehension of not
materialization of the dilatory condition, mutual rescis-
sion, termination, retraction from the contract or lapse
of time shall expire the surety contract, but the guaran-
tor’s liability continues.

While the obligation of compensation of the guarantor
becomes due when the damage is incurred due to the
materialization of the hazard, the surety may benefit
from the opportunities provided by law before the com-
mencement of legal proceedings. Even though surety
claims defenses of the primary obligor, the guarantor
does not have a right to claim defenses of the primary
obligor or become a successor of the rights of the pri-
mary obligor.

BIBLIOGRAPHY KAYNAKCA

Ferhat Canbolat, Miiteselsil Borcun Sona Erme Nedenleri, Ankara Bar Association
Journal, Year: 66, Issue: 3, Summer 2008, p. 68-81

Fikret Eren, Borclar Hukuku Genel Hiikiimler, C. ll, Ankara 1991

Hiiseyin Murat Develioglu, Kefalet Sézlesmesini Diizenleyen Hukimler Isiginda
Bagimsiz Garanti Sozlesmeleri, Istanbul 2009

Kadir Berk Kapanci, Birlikte Borclulukta Borclular Arast fliskiler, Istanbul 2014
N. Kemal Oguzman, M. Turgut Oz, Borclar Hukuku Genel Hiktmler, Istanbul 2012
Safa Reisoglu, Tiirk Borclar Hukuku Genel Hiikiimler, Istanbul 2014

Selhattin Sulhi Tekinay, Sermet Akman, Haluk Burcuoglu, Atilla Altop, Borclar
Hukuku Genel Huktimler, Istanbul 1988

Turgut Akintiirk, Miiteselsil Borgluluk, Ankara 1971

IV. CONCLUSION
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