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ABSTRACT

The Turkish Commercial Code numbered 6102
has brought a certain number of changes re-
garding determination of capital loss and fi-
nancial distress and its consequences. In the
event of the occurrence of such cases in joint-
stock companies, a set of duties have been
shouldered to the board of directors. The pur-
pose of the duties in question is for the protec-
tion of company’s capital, since the capital of a
company constitutes the basic assurance for
creditors’ receivables in equity companies. In
the event of such duties not being fulfilled by
the board of directors, their legal and penal li-
abilities will occur.
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OZET

Sermaye kaybinin ve borca batik olma du-
rumunun tespitinde ve sonuclart hususunda
6102 sayili Turk Ticaret Kanunu' bir takim de-
gisiklikler getirmistir. Bir anonim sirkette s6z
konusu durumun meydana gelmesi halinde yo-
netim kuruluna bir takim gorevler yiklenmistir.
So6z konusu gorevierin amaci esas itibariyle
sirket sermayesinin korunmasina yoneliktir.
Zira sermaye sirketlerinde sirket sermayesi
alacaklilarin alacaklarinin temel gtvencesini
olusturmaktadir. Yonetim kurulunun bu gérev-
leri yerine getirmemesi durumunda ise yonetim
kurulu Gyelerinin cezai ve hukuki sorumluluklar
dogmaktadrr.

ANAHTAR KELIMELER: Anonim Sirket-
ler, Sermaye Kaybi, Borca Batiklk, Yonetim
Kurulu Uyelerinin Cezai Sorumlulugu, Yonetim
Kurulu Uyelerinin Hukuki Sorumlulugu
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I. INTRODUCTION

HE DETERIORATION OF THE FINANCIAL POSITION OF
joint-stock companies which have effects on a
quite large circle of interest groups at all levels
of trading areas, including both local and in-
ternational, leads to vital issues. In our legisla-
tion, a set of measures in line with the princi-

ple of protection of the company assets are intended to be

taken in order to ensure the legal protection of the credi-
tors of the company and due to the fact that the responsi-
bilities of shareholders for the debts and liabilities of the
company are limited to their subscribed capital. Within
the scope of the Turkish Commercial Code (“TCC”),
which forms the basis of these measures, the provisions
relating to the protection of the company’s capital were
organized under the title of “Capital Loss and Financial
Distress”. In the new Turkish Commercial Code as well
as in the former law period, the determination of the
cases relating to the half or two-thirds of the sum of the
capital and legal reserves being unsecured due to loss
and duties of the BoD and the general assembly as well
as the measures needed to be taken by them have been
organized. In case of extreme deterioration of the finan-
cial position of a corporation or in other words in case of
being involved in bankruptcy, one of the most important
functions of company capital in terms of the responsibil-
ity of the company’s legal entity is the protection of the
creditors. Similarly, as another important function of
company capital, it has been designated that a company’s
capital acts as a warning mechanism for worsening of
the financial structure of the company.? As stated in the
preamble of the TCC regulated by taking the importance
of the capital which is the foundation of economic devel-
opment and therefore, the importance of the principles
of the capital’s protection into consideration, “new rules
are set forth by taking into account frequently encountered
problems in practice. With said article, investments and
general economic interests of shareholders, creditors, and
the actors of capital markets are intended to be protected.”

Il. CAPITAL LOSS AND FINANCIAL DISTRESS IN
JOINT-STOCK COMPANIES IN GENERAL*

Provisions relating to capital loss are arranged in phases
in our legislation. As stated above, principally in these
articles, the investments and general economic interests
of shareholders, creditors, and the actors of capital mar-
kets are intended to be protected. In order to determine
the loss of capital, the unsecured portion of the sum of

. PARALEL BORC KAVRAMI

LOBALLESEN GUNUMUZ DUNYASINDA GEREK ULUS-

lararas1 gerekse yerel diizeyde olmak tiizere

tlim ticari alanlarda oldukca genis bir cev-

reyi ve cikar gruplarim ilgilendiren anonim

ortakliklarin mali durumlarinin bozulmasi

6nemli sorunlara yol agmaktadir. Sirket mal-
varliginin korunmas: ilkesi dogrultusunda ve 6zellikle
pay sahiplerinin girket bor¢ ve yiikiimliiliiklerinden do-
gan sorumluluklarinin taahhiit etmis olduklar: sermaye
tutari ile sinirhi olmasi nedeniyle sirket alacaklhilar: ba-
kimindan hukuki koruma saglanmasi amaciyla mevzu-
atimizda bir takim 6nlemlerin alinmasi 6ngoriilmiistiir.
Iste bu 6nlemlere dayanak olusturan 6102 sayil Tiirk
Ticaret Kanunu (“T'TK”) kapsaminda sirket sermaye-
sinin korunmasina iligkin hiikiimler “Sermayenin Kaybi
ve Borca Batik Olma Durumu” baghg altinda diizenlen-
mistir. Eski kanun déneminde oldugu gibi yeni TTK'da
da, bir anonim girkette sirket sermayesi ile kanuni ye-
dek akgeler toplaminin yarisinin veya licte ikisinin za-
rar sebebiyle karsiliksiz kalmasi1 durumlarinin tespiti ve
yonetim kurulu ile genel kurulun goérevleri ve almalari
gereken tedbirler diizenlenmektedir. Ortakligin mali
durumunun agir1 derecede kétiiye gitmesi, diger bir ifa-
deyle ortakligin iflasa siiriiklenmesi durumunda sirket
tiizel kisiliginin sorumlulugu bakimindan sirket serma-
yesinin en 6nemli fonksiyonlarindan biri alacaklilarin
korunmasidir. Aym sekilde sirket sermayesinin diger
bir 6nemli fonksiyonu olarak, sirketin durumunun ké-
tliye gittigine iligkin bir uyar1 mekanizmasi tegkil etmesi
gosterilmektedir.? Ekonomik kalkinmanin temeli olan
sermayenin ve dolayisiyla sermayenin korunmasi ilke-
lerinin 6nemi goz 6niinde bulundurularak diizenlenen
Tiirk Ticaret Kanununun gerekgesinde de ifade edildigi
tizere “uygulamada sik¢a rastlanan sorunlar dikkate ali-
narak yeni kurallar 6ngoriilmiistiir. S6z konusu madde ile
pay sahiplerinin, alacaklilarin, sermaye piyasast aktorle-
rininyatirimlari ve genel ekonomik menfaatleri korumayt
amaglamaktadir.”®

Il. GENEL OLARAK ANONIM SiRKETLERDE SER-
MAYE KAYBI VE BORCA BATIK OLMA DURUMU*

Sermaye kaybina iligkin hiikiimler, mevzuatimizda aga-
mali olarak diizenlenmistir. Yukarida da belirtildigi ize-
re bumaddelerde esas itibariyle pay sahiplerinin, alacak-
hilarin, sermaye piyasasi aktorlerinin yatirimlari ve genel
ekonomik menfaatlerinin korunmas: amaglanmaktadir.
Sermaye kaybini tespit edebilmek icin sermaye ile kanu-
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the capital and legal reserves due to loss is required to
be detected. The capital which is meant here, however,
should be understood as basic capital and issued capital,
not as registered capital.®

In the context of relevant articles, the cases related to
the deterioration of the joint-stock company’s finan-
cial situation can simply be listed under three headings
as (i) half of the sum of the company’s capital and legal
reserves remaining unsecured due to loss, (ii) two-third
of the sum of the company’s capital and legal reserves
remaining unsecured due to loss and (iii) the assets of
company’s being not sufficient to meet the claims of
creditors (in other words, the company’s debt). While in
the first and second cases, the loss of capital, considered
amount of loss and the consequences of loss are organ-
ized, in the third case, financial distress, identification
and its consequences are organized.

In this study, the capital loss and the financial distress
in joint-stock companies and in this regard the legal and
criminal liability of the BoD will be analyzed.

ni yedek akceler toplaminin zarar sebebiyle karsiliksiz
kalan kisminin belirlenmesi gerekmektedir. Bununla
birlikte burada kastedilen sermaye, esas ve cikarilmig
sermaye olup, kayith sermaye olarak anlagilmamahdir.®

Ilgili madde baglaminda anonim sirketin mali durumu-
nun bozulmasina iligkin haller kisaca ii¢ baglik altinda
siralanabilir. Bunlar (i) sirket sermayesi ile kanuni ye-
dek akceler toplaminin yarisinin zarar sebebiyle kar-
siliksiz kalmasi, (ii) sirket sermayesi ile kanuni yedek
akceler toplaminin iicte ikisinin zarar sebebiyle kar-
siliks1z kalmasi ve (iii) sirket aktiflerinin alacakhilarin
alacaklarim (bir diger ifade ile sirketin borglarini) kar-
sillamada yetersiz kalmasidir. Birinci ve ikinci hallerde
sermaye kayb1, bunun nasil hesaplanacag: ve sonuclari
diizenlenirken; {iclincii halde ise, borca batik olma du-
rumu, bunun nasil tespit edilecegi ve sonuclar: diizen-
lenmektedir.

Bu calismada anonim sirketlerde sermaye kaybi ve bor-
ca batik olma durumu ile yonetim kurulunun bu bag-
lamdaki hukuki ve cezai sorumlulugu incelenecektir.
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lil. EVALUATION OF THE CASES OF CAPITAL
LOSS AND FINANCIAL DISTRESS

A. The Loss of Capital

The capital loss is the situation in which the losses can-
not secure the sum of the company’s capital and legal
reserves in a certain extent due to worsening of the com-
pany’s financial structure. In other words, net assets
designated in the balance sheet uncover the sum of basic
capital and legal reserves. Identically, in our legislation
the capital loss is defined as the half or two-third of the
sum of the capital and legal reserves’ being unsecured
due to loss and thus the “minimum” quantity of capital
loss related to precautions to be taken has been set forth
as “the half of the sum of capital and legal reserves”.
However, although a capital loss on a lower level can be
considered as a sign of a major crisis, the law maker has
not aimed to legislate aloss on this level with mandatory
provisions which require taking special precautions.®
Nevertheless, just like the management of the company
can take the necessary precautions against the loss of

lll. SERMAYE KAYBI VE BORCA BATIK OLMA
DURUMLARININ DEGERLENDIRILMESI

A. Sermaye Kaybi

Sermaye kayb, sirketin mali durumunun bozularak za-
rarlarin sermaye ve kanuni yedek akce toplamini belirli
o6lciide karsiliksiz birakmasi ya da bir bagka ifadeyle bi-
lancoda goriilen net malvarli§inin esas sermaye ve ka-
nuni yedek akce toplamin kargiliksiz birakmasidir. Ayni
sekilde mevzuatimizda sermaye kaybi, sermaye ve kanu-
ni yedek akeeler toplaminin yarisinin veya ticte ikisinin
zarar sebebiyle karsiliks1z kalmasi olarak tanimlanmig
ve alinacak tedbirler bakimindan 6ngoriilen sermaye
kaybinin “asgari” miktari, “sermaye ile kanuni yedekler
toplaminin yaris1” olarak 6ngoriilmiistiir. Ancak her ne
kadar isletme ekonomisi acisindan, daha diisiik seviye-
deki bir zarar, 6nemli bir krizin igareti olarak goriilebi-
lirse de, yasa koyucu bu diizeydeki bir zarar1 emredici
hiikiimlerle 6zel 6nlemler alinmasini gerektirecek ge-
kilde diizenlememisgtir.® Nitekim sirket yonetimi, yasada
ongoriilenden daha diisiik bir diizeyde meydana gelen
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capital which occurs at a lower level than it is predicted
in the TCC; it is also possible that the rate of capital loss
which requires the BoD to take immediate measures and
report to the GA can be determined in a lower level with
the provision to be stated in the articles of association.
But as the provision hereby is mandatory, determining
ahigher rate than it is predicted in law is not possible.

The capital loss, as arule, can be determined on the basis
of the last annual balance sheet. However, in the event of
the existence of tangible data with respect to the pres-
ence of capital loss and financial distress, the BoD, which
is obliged to supervise the financial position of the com-
pany, may take the necessary measures to the concrete
situation by providing the detection of the condition
with making the interim balance sheet.

1. Insecurity of Half of the Sum of the Capital and
Legal Reserves Due to Loss

If it is clear in the last annual balance sheet that half of
the sum of the capital and legal reserves is unsecured
due to loss, the BoD shall immediately convoke the GA
and submit the remedial measures that it considers ap-
propriate. Otherwise, the BoD shall be responsible for
the losses. As specified in the preamble of the TCC, these
measures may include capital increase, sale of subsidiar-
ies or downsizing the company. It should also be noted
that the applicability of this provision requires the fail-
ure to cover the losses with available legal reserves and
that the remaining loss exceeds half of the sum of the
capital and legal reserves. Therefore, during an assess-
ment in line with the provisions of this article, the focus
should be on determining whether or not half of the sum
of the capital and legal reserves is insecure due to loss.

Insecurity of half of the sum of the capital and legal re-
serves due to loss shall be determined by the following
formula:

“Total assets — Liabilities < (Capital + Legal reserves) /2”7

If such loss is determined based on the last annual bal-
ance sheet, remedial measures shall be taken. The com-
pany can determine such loss before the annual balance
sheet, e.g. through interim balance sheet or early identi-
fication personnel.® In such case, the BoD shall convoke
the GA before the last annual balance sheet. As speci-
fied in the preamble of the article; “if the deterioration is
determined based on the monthly accounts, it may be re-

sermaye kaybina kars1 gereken tedbirleri alabilecegi gibi,
sirket esas sozlesmesine konulacak bir hiikiimle yonetim
kurulunun derhal tedbir almasi ve genel kurula bildirim-
de bulunmasi gereken sermaye kayb1 oraninin, daha dii-
siik olarak belirlenmesi miimkiindiir. Fakat kanun hiik-
mii emredici nitelikte oldugundan yasada 6ngoriilenden
daha yiiksek bir oran belirlenmesi miimkiin degildir.

Sermaye kaybi, kural olarak, son yillik bilanco esas ali-
narak belirlenmektedir. Ancak ortada sermaye kaybi
veya borca batikligin varligina iligkin somut verilerin
olmasi halinde ortakligin mali durumunu gézetmekle
yiikiimlii olan y6netim kurulu, bir ara bilanco diizenle-
yerek bu durumun tespitini saglayip somut durumun
gerektirdigi 6nlemleri alabilecektir.

1. Sirket Sermayesi ile Kanuni Yedek Akceler
Toplaminin Yarisinin Zarar Sebebiyle Karsiliksiz
Kalmasi

Yonetim kurulu, son yillik bilancoya goére sermaye ile
kanuni yedek akcelerin toplaminin yarisinin zarar se-
bebiyle karsiliksiz kaldigini (yitirildigini) fark eder ise
bu durumda, genel kurulu toplantiya cagirmali ve genel
kurula uygun gordiigii iyilestirici 6nlemleri sunmalidir.
Aksi takdirde sirketin ugrayacag) zararlardan sorumlu
olacaktir. TTK’nin gerekc¢esinde de ifade edildigi iizere
bu 6nlemler sermaye artirimy, istiraklerin satigi, sirke-
tin baz1 birimlerinin kapatilmasi ya da sirketin kiiciil-
tiilmesi gibi faaliyetler olabilir. Ayrica belirtmek gerekir
ki bu hitkmiin uygulanabilmesi icin acik yedek akcelerle
zararin kapatilamamig olmasi ve geriye kalan zararin
sermaye ile kanuni yedek akgelerin toplaminin yarisim
gecmesi gerekmektedir. Dolayisiyla bu madde hitkmii
dogrultusunda bir degerlendirme yapilirken esas olarak
dikkat edilmesi gereken sermaye ve kanuni yedek akce-
ler toplaminin yarisimin zarar sebebiyle karsiliksiz kal-
misg olup olmadiginin tespitidir.

Sermaye ile kanuni yedek akgelerin toplaminin yarisi-
nin zarar sebebiyle karsiliksiz kalmasi durumu agagida-
ki formiil ile tespit edilmektedir:

“Aktif toplami - Bor¢lar < (Sermaye + Kanuni Yedek-
ler)/277

Son yillik bilan¢oya gére boyle bir kaybin tespit edilmesi
durumunda gereken 6nlemler alinmaldir. Sirket bu za-
rarmni yillik bilancodan daha 6nce, 6rnegin ara bilanco
ile ya da erken teghis ile gorevli kisiler araciligiyla tespit
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quired to issue an interim balance sheet with the methods
applicable for annual balance sheet.”

2. Insecurity of Two-Thirds of the Sum of the Ca-
pital and Legal Reserves Due to Loss

According to the last annual balance sheet, if it is clear
that two-thirds of the sum of the capital and legal re-
serves are unsecured due to loss, the BoD shall immedi-
ately convoke the GA. In such case, the GA shall immedi-
ately decide to be satisfied with one-third of the capital
or to fully supplement the capital. Otherwise, the com-
pany shall automatically terminate.

Insecurity of two-thirds of the sum of the capital and
legal reserves due to loss shall be determined by the fol-
lowing formula:

“Total assets - Liabilities < (Capital + Legal reserves)/3”°

Therefore, if it is detected using the formula above that
two-thirds of the capital is insecure due to loss, the GA
can make a decision to take one of the two paths: (i) de-
cision to be satisfied with one-third of the capital or (ii)
decision to fully supplement the capital.

However, it should be emphasized here that the deci-
sion to be satisfied is dependent on the amount of legal
reserves and the loss. Upon comparison of the sum of
the capital and legal reserves with the loss to determine
the loss of capital, it may not be necessary to decide to be
satisfied with one-third of the capital or to fully supple-

edebilir.? Boyle bir durumda y6netim kurulu son yillik
bilancoyu beklemeksizin genel kurulu toplantiya cagir-
mak zorundadir. Maddenin gerekcesinde ifade edildigi
tizere “kotiilesme aylik hesaplardan anlasildigt takdirde,
yullik bildngo esaslarina gére bir ara bildngo ¢tkarilmast
da gerekebilir.”

2. Sirket Serma\!esi ile Kanuni Yedek Akceler
Toplaminin Ucte Ikisinin Zarar Sebebiyle Karsi-
hiksiz Kalmasi

Son yillik bilangoya gére, sermaye ile kanuni yedek ak-
celer toplaminin iicte ikisinin zarar sebebiyle kargiliksiz
kaldig1 anlagildiginda yonetim kurulu, derhal genel ku-
rulu toplantiya ¢agirmalidir. Bu durumda genel kurul,
sermayenin {icte biri ile yetinilmesine veya sermayenin
tamamlanmasina karar vermelidir. Aksi takdirde sirket
kendiliginden sona erecektir.

Sermaye ile kanuni yedek akcelerin toplaminin iicte iki-
sinin zarar sebebiyle karsiliksiz kalmasi durumu agagi-
daki formiil ile tespit edilmektedir:

“Aktif toplami - Bor¢lar < (Sermaye + Kanuni Yedek-
ler)/3”°

O halde yukaridaki formiiliin uygulanmasi dogrultusun-
da sirketin sermayesinin iicte ikisinin zarar sebebiyle
karsiliksiz kaldig tespit edilirse genel kurul iki sekilde
karar alabilir: (i) sermayenin {icte biri ile yetinme karar1
veya (ii) sermayenin tamamlanmasi karari.

1Turkish Commercial Code (TCC) numbered 6102,
Official Gazette (0G) dated 14.02.2011,

numbered 27836.

2 Oruc Hami Sener, Teorik ve Uygulamali Ortaklar
Hukuku Ders Kitabi, Ankara 2014, p. 370.

3 The preamble of the TCC Art. 376.

4 The provisions governing capital loss and financial
distress regarding joint-stock companies are also
applied to limited liability companies as per article
633 of TCC, to limited companies divided into shares
as per article 570 of the TCC and to cooperatives as
per article 98 of the Law of Cooperatives, numbered
1163, dated April 24th, 1969.

5 Hasan Pulaslh, Sirketler Hukuku Genel Esaslar,
Ankara 20715, p. 484.

6 Ahmet Tiirk, Anonim Ortaklikta Sermaye Kaybi ve
Borca Batikligin Hukuki Sonuglari, Ankara 1998, p. 124.
7 Ismail Kayar, “ Yeni TTKye Gére Anonim

Sirkette Sermaye Kaybi ve Borca Batikligin Tespiti
ve Sonuglarr’, 6102 Sayil Turk Ticaret Kanunu'nu
Beklerken, 10-11-12 Mayis 2012 Sempozyum,
Marmara Universitesi Hukuk Fakiiltesi Hukuk
Arastirmalari Dergisi Ozel Sayi, p. 647.

8 “Early risk identification and management
Article 378 - (1) For companies whose shares are
listed in the stock exchange the BoD is required to
set up an expert committee to run and to develop the
system for the purpose of early identification of the
causes that jeopardize the existence of the company,
its development and continuity of the business unit
in danger, of applying the necessary measures and
remedies in this regard, and of managing the risk.

In other companies a similar committee, if deemed
necessary and if the BoD is notified in writing by
the auditor, shall be constituted and shall submit
its first report at the end of the month following its
constitution. (2) In a bimonthly report to the BoD, the
committee shall evaluate the situation, indicate the
dangers, if any, and suggest remedies. The report
shall also be sent to the auditor.”

9 Kayar, p. 647.

10 ismail Kirca, Caglar Manavgat, Anonim
Sirketler Hukuku, C.1, Ankara 2013, p. 581.

11 For detailed information, Abuzer Kendigelen,
Turk Ticaret Kanunu, Degisiklikler, Yenilikler ve flk
Tespitler; Istanbul 2011, p. 228-229.

12 TCC Art. 376.
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ment the capital'® based on the amount of legal reserves
exceeding the legal requirement."

The capital, as specified in the preamble of the clause,
can be fully supplemented in three methods; these are
“() decreasing the capital corresponding to the insecure
amount or increasing it at the same amount or more, (i)
coverage of the adverse balance by some or all sharehold-
ers and (iii) write-off of some payable amounts by the
creditors.”

Coverage of the adverse balance by all shareholders re-
quires unanimous vote of the GA. If unanimous vote is
not achieved, there is no restraint on covering the ad-
verse balance for certain shareholders. After this cov-
erage process, which is voluntary in nature, number of
shares owned by the shareholders shall not change.

If the GA fails to make either of the decisions mentioned
above, automatic termination of the company shall be in
question. As specified in the preamble, the law “imposes
selection of one of these two options to the GA with the
purposes of clarification of the status of the company as
immediate as possible™.

B. Financial Distress
This can be defined as “failure of company assets to fully
cover current liabilities” or, in other words, “financial dis-

tress.”

Determination of whether or not a joint stock company

Ancak burada 6nemle belirtmek gerekir ki, yetinme ka-
rarinin verilmesi kanuni yedek akce ile zarar miktarina
baghdir. Sermaye kaybinin tespitinde sermaye ve ka-
nuni yedek akce toplamu ile zarar karsilagtirildigindan,
kanuni siirin iizerinde ayrilan yedek akge tutarinin'
bitytikliigiine bagh olarak, ii¢te biri ile yetinilmesi ya da
sermayenin tamamlanmasi karar1 alinmasina gerek ol-
mayabilecektir."!

Sermayenin tamamlanmasi iglemi ise, madde' gerekce-
sinde ifade edildigi iizere {i¢ sekilde yapilabilecek olup;
bunlar “(@) sermayenin karsiliksiz kalan kistm kadar
azaltimi ve sonra aymt miktarda veya daha fazla artirt-
mu, (i) bilanco aciklarinin pay sahiplerinin tiimiince veya
bazi pay sahipleri tarafindan kapatilmast ve (iii) bazi ala-
caklilarinin alacaklarin silmesidir.”

Tiim pay sahipleri tarafindan bilanco ac¢iginin kapati-
labilmesi icin genel kurulun oybirligiyle tamamlama
kararini vermis olmasi gerekir. Oybirliginin saglanama-
masl halinde ise bazi pay sahiplerinin kendi iradeleriyle
bilanco acigin1 kapatmasina engel yoktur. Kargiliksiz ni-
telikteki bu tamamlama iglemi sonrasinda, pay sahiple-
rinin sahip oldugu pay adedinde herhangi bir degisiklik
olmayacaktir.

Yukarida bahsi gecen iki karardan birinin genel kurul
tarafindan alinmamasi halinde sirketin kendili§inden
sona ermesi s6z konusu olacaktir. Gerekcede de ifade
edildigi iizere kanunun “genel kurulu bu secenekler ara-
sinda tercih yapmaya zorlamasinin sebebi, sirketin duru-
munu bir an 6nce actkliga kavusturmak diisiincesidir”.

16102 sayili Tiirk Ticaret Kanunu (TTK), 14.02.2011
tarih, 27846 sayil Resmi Gazete (RG).

2 Oruc Hami Sener, Teorik ve Uygulamal Ortaklar
Hukuku Ders Kitabi, Ankara 2014, s. 370.

3 TTK m. 376 gerekeesi.

4 Anonim sirkette sermaye kaybi ve borca batik
olma durumunu diizenleyen hikimler TTK'nin 633.
maddesi uyarinca limited sirketler, 570. maddesi
uyarinca sermayesi paylara bélinmiis komandit
sirketler ve son olarak 24 Nisan 1969 tarih ve 1163
sayil Kooperatifler Kanunu'nun 98. maddesi uyarinca
kooperatifler icin de uygulanmaktadir.

5 Hasan Pulash, Sirketler Hukuku Genel Esaslar,
Ankara 2015, s. 484.

6 Ahmet Tiirk, Anonim Ortaklikta Sermaye Kaybi ve
Borca Batikligin Hukuki Sonuglari, Ankara 1998, . 124,
7 Ismail Kayar, “ Yeni TTK'ye Gére Anonim

Sirkette Sermaye Kaybi ve Borca Batikligin Tespiti
ve Sonuglari", 6102 Sayili Turk Ticaret Kanunu'nu
Beklerken, 10-11-12 Mayis 2012 Sempozyum,
Marmara Universitesi Hukuk Fakiiltesi Hukuk
Arastirmalari Dergisi Ozel Say, . 647.

8 “Riskin erken saptanmasi ve yonetimi
MADDE 378- (1) Pay senetleri borsada islem

goren sirketlerde, ydnetim kurulu, sirketin varligini,
gelismesini ve devamini tehlikeye diistiren sebeplerin
erken teshisi, bunun icin gerekli nlemler ile carelerin
uygulanmasi ve riskin yonetilmesi amaciyla, uzman bir
komite kurmak, sistemi calistirmak ve gelistirmekle
yiikimldiddr. Diger sirketlerde bu komite denetginin
gerekli goriip bunu yonetim kuruluna yazih olarak

bildirmesi hélinde derhél kurulur ve ilk raporunu
kurulmasini izleyen bir ayin sonunda verir.

(2) Komite, yéinetim kuruluna her iki ayda bir verecegi
raporda durumu degerlendirir, varsa tehlikelere isaret
eder, careleri gésterir. Rapor denetciye de yollanir
9 Kavyar, s. 647.

10 Ayrintil bilgi icin bkz. Abuzer Kendigelen,

Tiirk Ticaret Kanunu, Degisiklikler, Yenilikler ve fik
Tespitler, istanbul 2011, 5. 228-229.

111smail Kirca, Caglar Manavgat, Anonim
Sirketler Hukuku, C.1, Ankara 2013, s. 581.

12 TTK m. 376.
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isunderliabilities in excess of its assets is certainly made
through abalance sheet. However, it may not necessarily
be an annual balance sheet. As explained below in more
detail, it shall be an interim balance sheet issued based
on not the assessment criteria applicable for an annual
balance sheet but based on the assessment principles of
assets including possible sales and regularity of the busi-
ness. Moreover, the issue of an interim balance sheet is
dependent on the existence of the signs that causes sus-
picions of financial distress.”®

As explained above, financial distress is the failure of a
person’s assets to fully cover the liabilities or shortly the
liabilities exceeding of the assets. The legislation regu-
lates the duties and responsibilities of the BoD in case
of financial distress.”* Pursuant thereto, if suspicions are
raised that the company is in financial distress, the BoD
shall have an interim balance sheet prepared. The sus-
picions that the company is in financial distress can be
raised by the annual balance sheet, monthly, quarterly or
semi-annual reports, the auditor or early identification
committee reports or the determination of the BoD.

As per the imperative provision of the legislation, in case
of the existence of the suspicions that the company is in
financial distress, an interim balance sheet shall be issued
by the BoD based on the possible sale values of company
assets and the regularity of the business. The interim bal-
ance sheet based on the possible sale values of the assets
shall determine whether or not a bankruptcy notification
by the BoD to the court is required.

If it is determined in the balance sheet that the company
assets cover and the company is not in financial distress,
the BoD shall not be required to start the proceedings
for bankruptcy. If it is detected that the creditors cannot
collect their receivables, in other words the company as-
sets do not cover its liabilities as specified in the annual
balance sheet, not on book (historical) values but on real
(sale) values, the company shall be deemed as in financial
distress.

If it is determined that the company is in financial dis-
tress, the BoD shall notify the commercial court of first in-
stance at the location of the company’s headquarters and
file a claim for bankruptcy (or postponement for bank-
ruptcy)®® before the adjuration of bankruptcy, unless the
company’s creditors representing an amount sufficient to
cover the company’s deficit and to eliminate the indebt-
edness of the company accept in writing that they shall

B. Borca Batikhik

Borca batik olma durumu, “sirket malvarliginin mevcut
bor¢larin tam olarak karsilayamamast” veya bagka bir ifa-
deyle “bor¢larin malvarligint agmast” olarak tanimlanabilir.

Bir anonim sirketin malvarligini agan derecede borg altina
girip girmediginin tespiti ise muhakkak bir bilanco ile yap1-
lir. Ancak bu bilan¢conun mutlaka bir yilsonu bilancosu ol-
masina gerek yoktur. Asagida daha detayl bir sekilde acik-
lanacag izere bu bilanco, y1llik bilancoya iligkin degerleme
esaslarina degil, aktiflerin hem muhtemel satis degerleri
hem de igletmenin devamliligi esaslarina gore hazirlanmig
bir ara bilanco veya ara sonug bilan¢osu olarak diizenle-
nir. Kald1 ki, ara bilanco ¢ikarilmasi siirecinin baglamasi
da, borca batiklik siiphesini uyandiran igaretlerin varhgima
baghdir.®

Yukarida da ifade edildigi iizere borca batiklik bir kisinin
malvarhiginin mevcut bor¢larini tam olarak kargilayama-
masi veya kisaca bor¢larin malvarligin1 agmasidir. Mevzu-
atimiz borca batiklik halinde yénetim kurulunun gorev ve
sorumluluklarini diizenlenmektedir."* Buna gore, sirketin
borca batik durumda oldugu siiphesini uyandiran emare-
ler olmasi halinde, yonetim kurulunun kanun geregi bir ara
bilanco cikartmasi gerekmektedir. Borca batik durumda
olmamnin igaretleri, yillik bilincodan, aylik, {i¢ aylik veya alt1
aylik hesap durumlarindan, denetcinin, erken teghis komi-
tesinin raporlarindan ve/veya yonetim kurulunun tespiti
ile ortaya ¢ikabilir.

Kanunun emredici hiitkmii uyarinca borca batik durumda
olma siiphesinin varligi halinde ydnetim kurulu tarafin-
dan hem sirket aktiflerinin muhtemel satis fiyatlar1 hem
de isletmenin devamhilg) esasina goére bir ara bilanco ¢i-
kartilacaktir. Aktiflerin muhtemel satig degerlerine gore
cikarilacak bilanco, sirketin iflasi icin yonetim kurulunun
mahkemeye bagvurmasina gerek olup olmadigini ortaya
koymaktadir.

Hazirlanan bilancodan, sirketin aktiflerinin pasiflerini
karsilamaya yeterli oldugu ve sirketin borca batik olmadi-
81 anlagilirsa, yonetim kurulu tarafindan sirketin iflasina
yonelik iglemlerin baglatilmasina gerek olmayacaktir. Sir-
ketin aktiflerinin, yillik bilancodaki gibi defter yani iktisap
degerleridegil, gercek yani olasi satig degerleri dikkate alin-
diginda sirket alacaklilarinin alacaklarim tahsil edemedigi,
bir diger ifadeyle sirketin borc ve taahhiitlerini kargilaya-
madiginin anlagilmasi, sirketin borca batik oldugu anlami-
na gelmektedir.
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be ranked after all other creditors and that the legitimacy,
authenticity and validity of this declaration or contract is
verified by experts assigned by the court. With such rank-
ing agreement, one or more creditors agree to postpone
their due claims until the company is again in good order
or the term specified in the statement expires or, in case
of company’s bankruptcy, postpone their claims to the
extent amounts that is necessary for the claims of other
creditors to be fully collected. If the expert’s opinion on
the legitimacy, authenticity and validity of the declara-
tion is not positive, the request made to the court for re-
view shall be considered as a notification of bankruptcy.

Inaddition, it should be considered that a company might
have lost a certain portion of its capital, although it is not
in financial distress. Because the determination of the
loss of capital should be based on the principles of the last
prepared annual balance sheet. In such cases, the meas-
ures listed in the clause regarding the loss of capital shall
be taken immediately into consideration, even if the com-
pany proves that it is not in financial distress, by issuing a
balance sheet.'®

Sirketin borcabatik durumda oldugunun tespit edilmesi
halinde, mahkemeye borca batiklik bildirimi yapilarak
iflas (veya iflas erteleme) talebinde bulunulmasindan
sonra,”® ancak mahkemenin karar vermesinden once,
sirketin acigini kargilayacak ve borca batik durumunu
ortadan kaldiracak tutardaki sirket bor¢larinin alacak-
lilar, alacaklarinin sirasinin diger tiim alacakhilarin
sirasindan sonraki siraya konulmasini yazih olarak ka-
bul etmis ve bu beyanin veya sézlesmenin yerindeligi,
gercekligi ve gecerliligi, yonetim kurulu tarafindan iflas
isteminin bildirilecegi mahkemece atanan bilirkigilerce
dogrulanmig olmadikea, yonetim kurulunun bu durumu
sirket merkezinin bulundugu yer asliye ticaret mahke-
mesine bildirmesi ve sirketin iflasim istemesi gerek-
mektedir. Siradan cekilme anlagmasi ile bir veya birden
fazla alacakli, sirketin durumu diizelinceye veya beyan-
da belirtilen siire sona erinceye kadar muaccel olmusg
alacaklarini talep etmeyi ya da sirketin iflas1 halinde geri
kalan alacaklilarin alacaklarinin tam olarak kargilanma-
st i¢in gerekli oldugu 6l¢iide kendi alacaklarinin tahsili-
ni ertelemeyi kabul etmektedirler. Bilirkisinin, beyanin
veya sozlesmenin yerindeligi, gercekligi ve gecerliligine
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IV. DUTIES OF THE BOARD OF DIRECTORS OF A
JOINT-STOCK COMPANY

A. Legal Duties

As per the provisions” regulating the responsibilities of
the members of the BoD and managers, duties and pow-
ers of the BoD in case of loss of the company’s capital or
financial distress are of significant importance. As per
the TCC’s article titled “Non-Delegable and Indispensa-
ble Duties”,® the BoD is responsible to “notify the court
regarding the company’s state of financial distress.”

Members of the BoD shall be responsible for their ac-
tions which damage the company due to failure to ex-
ercise due care. It should also be noted that the BoD is
absolutely responsible for its non-delegable and indis-
pensable duties and powers.

Speaking of legal responsibility requires the occurrence
of a damage. Therefore, a risk of damage shall not be
sufficient alone. Also a causal connection between the

iligkin tespiti olumlu olmazsa mahkemeye bilirkisi ince-
lemesi icin yapilmis bagvuru, iflas bildirimi olarak kabul
olunur.

Ek olarak, bir sirketin borca batik olmasa da sermaye-
sinin bir kismim kaybetmis olabilecegi ihtimalinin de
belirtilmesi yararh olacaktir. Zira, sermayenin kaybi
hesaplanirken yillik bilan¢o esaslarina gére hazirlanmig
son yillik bilanconun dikkate alinmas1 gerekmektedir.
Bu durumda, her ne kadar sirket hazirladig: bilanco ile
borca batik olmadigini kanitlamis olsa da, son yillik bi-
lancosuna gore sermayesi karsiliksiz kalmig ise serma-
yenin kaybina iligkin ilgili fikrada 6ngoriilmiis 6nlemle-
rin ivedilikle alinmasi gerekecektir.'s

IV. ANONiM SIiRKET YONETIM KURULUNUN SO-
RUMLULUKLARI

A. Hukuki Sorumluluk

Yonetim kurulu iiyelerinin ve yoneticilerin hukuki so-
rumlulugunu diizenleyen hiikiimlere” gore, yonetim
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resultant damage and the unlawful act is required. Dam-
ages under the responsibility of the BoD can be in the
form of direct or consequential damage. Direct damages
are the damages and losses suffered by the sharehold-
ers or creditors of the company due to faulty actions or
proceedings by the BoD in breach of its liabilities arising
from the law, contract or the principle of culpa in con-
trahendo. As this is independent from the damages of
the company and whether or not any damage is inflicted
on the company is irrelevant.” In case of consequential
damage, the company suffers damage due to the BoD’s
actions and processes which reduce or deteriorate the
assets of the company, thus the shareholders, as well as
the creditors in case of the company’s bankruptcy® are
indirectly affected. In other words, the direct damage
suffered by the company causes consequential damages
suffered by the shareholders and, in case of bankruptcy,
the creditors.® It should be noted that speaking of con-
sequential damages of the creditors requires that the
amounts receivable from the company cannot be col-
lected by them. No matter how much the company as-
sets are deteriorated, consequential damages shall be
out of question if all amounts receivable are collected.

In the light of above assessments, if it is determined that
a joint stock is in financial distress, the shareholders
and/or the creditors shall be entitled for the compensa-
tion of their losses should the BoD fail to notify the Com-
mercial Court of First Instance at the location of the fi-
nancially distressed company’s headquarters.

B. Penal Liability

As per Article 345/a of the Execution and Bankruptcy
Code 2004 dated June 9%, 1932, “if the management and
representative of a company or liquidators do not deter-
mine that the company liabilities are in excess of its li-
abilities and request bankruptcy as per Article 179, there
will be a sentence of imprisonment from ten days to three
months upon complaint of one of the creditors.” There-
fore, should the BoD fails to request bankruptcy of the
company from the court in such case, members of the
BoD can be subject to imprisonment within the scope of
their legal duties by request of the creditors.

Hence, the decision by the Supreme Court of Appeals
Legal Department 16 regarding the elements required
for responsibility of the BoD based on the mentioned
provision reads; “Following the determination of the as-
sets and liabilities of the company, the determination of

kurulunun sirket sermayesinin kaybi ve sirketin borca
batik olmasi halindeki gorev ve yetkileri biiyiik 6nem
arz etmektedir. Zira TTK’nin “Devredilemez ve Vaz-
gecilemez Yiikiimliiliikler” baglhiklh maddesi® uyarinca
yonetim kurulu, “borca batiklik durumunun varliginda
mahkemeye bildirimde bulunmakla” yikimlidiir.

Yonetim kurulu iiyeleri gerekli 6zen ve itinayr goster-
meden sirkete zarar verici kusurlu davramglarda bu-
lunurlarsa bundan dolay1 sorumlu tutulurlar. Ayrica
belirtmek gerekir ki yénetim kurulunun vazgecilemez
ve devredilemez nitelikteki yetki ve gorevleri yonetim
kurulunun mutlak sorumlulugu kapsamindadir.

Hukuki sorumluluktan bahsedebilmek icin, 6ncelikle
zararin meydana gelmis olmas: gerekmektedir. Dolay1-
styla salt zarar tehlikesi sorumluluk icin yeterli olma-
yacaktir. Ayrica meydana gelen zarar ile hukuka aykir
davranig arasinda uygun illiyet baginin bulunmas: da
sarttir. Yonetim kurulunun sorumlulugunu doguran za-
rarlar dogrudan zarar veya dolayl zarar olarak iki sekilde
meydana gelebilir. Dogrudan zarar, yonetim kurulunun
kanundan, s6zlesmeden ve culpa in contrahendo (giiven
ilkesi) ilkesinden dogan yiikiimliiliiklerine aykir1 olarak
kusurlu eylem ve iglemleri sonucunda pay sahiplerinin
veya sirket alacaklilarimin dogrudan zarara ugramala-
ridir. Bu durum sirketin zararindan bagimsiz oldugun-
dan, ayrica sirketin zarara ugrayip ugramadiginin 6nemi
yoktur.” Dolayl zarar halinde ise, yonetim kurulunun
sirket malvarhigimi azaltan veya kotiilestiren eylem ve
iglemleri nedeniyle sirketin ugradig1 bir zarar durumu
s6z konusu olup, pay sahipleri ile sirketin iflasi** halinde
alacaklilar bu zarardan dolayh olarak etkilenmektedir.
Diger bir ifadeyle sirketin gordiigii dogrudan zarar, pay
sahipleri ve sirketin iflas1 halinde alacakhlar acisindan
dolayh zarar tegkil eder.” Hemen belirtmek gerekir ki,
alacaklilarin dolaylh zararindan s6z edebilmek i¢in, sir-
ketten alacaklarini tahsil edememeleri gerekmektedir.
Sirket malvarligini ne kadar kétiilesirse kotiilessin, ala-
caklilarin alacaklarinin tamaminin kargilanmas: duru-
munda alacakhilarin dolayh zarar1 s6z konusu olmaya-
caktir.

Yukaridaki degerlendirmeler 1siginda, anonim sirke-
tin borca batik oldugunun tespiti durumunda yénetim
kurulu sirket merkezinin bulundugu yer asliye ticaret
mahkemesine girketin borca batik oldugunu bildirmez
ve sirketin iflasin talep etmez ise pay sahipleri ve/veya
sirket alacaklilar1 ugradiklar: zarar dolayisiyla tazminat
talebinde bulunabileceklerdir.
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whether or not the conditions for bankruptcy of the com-
pany are available is required as per Article 179 of EBC
and Article 376 of Turkish Commercial Code 6102 (Ar-
ticle 324 of Turkish Commercial Code 6762). If it is un-
derstood that the commercial books and balance sheets
are reviewed based on an expert report added to another
file at the same court, while the determination of the legal
status of the defendant after an expert review taking into
account of the commercial assets including the auxiliary
books, balance sheets and bank accounts as well as the li-
abilities listed by the final enforcement files is required,
the imprisonment based on an insufficient and ineligi-
ble expert report is improper.” (Supreme Court of Ap-
peals, Legal Department 16, T. 19.2.2013 E. 2013/426, K.
2013/1112).

As specified in the above decision by the Supreme Court
of Appeals, members of the BoD will be subject to im-
prisonment as per the Execution and Bankruptcy Code
due to failure to take the remedial measures based on
whether or not the conditions which require request of
bankruptcy of the company from the court are available.

V. CONCLUSION

Provisions of the legislation applicable to loss of capital
and financial distress basically protect the companies
which are the building blocks of commerce and their
shareholders and creditors. Three-phased regulation of
provision in question serves as a guide for the BoD and
the GA in terms of early identification and minimiza-
tion of financial risks.

Breach of the liabilities makes the members of the BoD
subject to legal and penal liabilities. If it is determined
that a joint stock company is in financial distress, the
shareholders and/or the creditors shall be entitled to
compensate their losses should the BoD fail to notify
the Commercial Court of First Instance at the location

B. Cezai Sorumluluk

2004 sayih ve 9 Haziran 1932 tarihli icra ve iflas
Kanunu'nun 345/a maddesi uyarinca, “idare ve temsil
ile géreviendirilmis kimseler veya tasfiye memurlart, 179
uncu maddeye gére sirketin mevcudunun bor¢larint kar-
stlamadigini bildirerek sirketin iflasini istemezlerse, ala-
caklilardan birinin sikdyeti lizerine, on giinden li¢ aya ka-
dar hapis cezasi ile cezalandirilir.” Dolayisiyla, yonetim
kurulu sayet boyle bir durumda sirketin iflasin1 mahke-
meden talep etmez ise s6z konusu yonetim kurulu iiyele-
ri alacaklilarin talebi {izerine, cezai sorumluluklari kap-
saminda hapis cezasi ile cezalandirilabileceklerdir.

Nitekim Yargitay 16. Hukuk Dairesi’'nin anilan hitkme
iliskin olarak yénetim kurulunun sorumlulugunun dog-
masinda aranan esaslar1 belirten kararinda; “Saniga
isnat edilen sucun olusup olusmadigimin anlagilabilme-
st icin oncelikle, ITK’nun 179 ve 6102 sayilt Ttirk Ticaret
Kanunu’nun 376. (6762 sayili Tiirk Ticaret Kanunu’nun
324) maddesinde 6ngoriilen kogullarda sirketin aktif ve
pasif durumunun belirlenmesini miiteakip, sirketin iflasi-
nin istenmesi kogullarinin bulunup bulunmadigt saptan-
malidir. Ayni mahkemenin bagka dosyasinda bulunan bi-
lirkisiye ait rapordan sirkete ait ticari defterler ile bilanco
kayitlarina gére inceleme yapildigi anlagilmakta ise de,
muavin defteri de dahil ticari defterler, bilancolar ve ban-
ka hesaplart ile bor¢lu sirket hakkindaki tiim kesinlesmis
icra takip dosyalarindaki bor¢ miktarlar: da dikkate ali-
narak birlikte bilirkisi incelemesine tabi tutulduktan son-
ra sonucuna gore sanigin hukuki durumunun takdiri ge-
rekirken yetersiz ve denetime elverigsiz bilirkisi raporuna
dayanilarak yazili sekilde mahkumiyet karart verilmesi
isabetsizdir” (Yargitay 16 H.D., T. 19.2.2013 E. 2013/426,
K. 2013/1112) denilmektedir.

Yargitay’in yukaridaki kararinda da ifade edildigi iizere,
yonetim kurulu iiyelerinin gerekli 6nlemleri almamalari
dolayisiyla Icra ve iflas Kanunu kapsaminda hapis cezasi

13 Kirca/Manavgat, p. 585.

14 TCC Art. 376/3.

15 Petition of bankruptcy and suspension of
bankruptcy refers to the notification of financial
distress. Therefore, it is required that the court
should primarily detect whether or not company’s
liabilities exceed its assets, then in the event of
assets’ being in excess of its liabilities it is required

2008/873K.).

p.291-292.

that the court should examine the availability of the
amendment of pleading (Supreme Court of Appeals,
Legal Department 19, 07.02.2008 2007/8360 E.,

16 For detailed information see Unal Tekinalp,
Sermaye Ortakliklarinin Yeni Hukuku, Istanbul 2015,

17 TCC Art. 553 ff.

18 TCC Art. 375.

19 Pulasli, p. 629.

20 It should be herein noted that the condition
relating to bankruptcy of the company has not been
stipulated in group companies in order to file a claim
for creditors.

21Pulash, p. 632.
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of the financially distressed company’s headquarters. In
other words, the creditor suffering damages shall be en-
titled to seek accountability of the member of the BoD
who has failed to take the remedial measures (without
any fault or negligence of the members of the BoD). In
addition, should the BoD fail to notify that the company
is in financial distress and request bankruptcy of the
company from the court, members of the BoD can be
subject to imprisonment within the scope of their legal
duties by request of the creditors. B

ile cezalandirilabilmesi mahkemenin girketin iflasinin
istenmesi kosullarinin bulunup bulunmadiginin saptan-
mastyla s6z konusu olabilecektir.

V. SONUC

Mevzuatimizda sermaye kaybive borca batik olma duru-
munun kaleme alindig1 maddeler esas olarak ticari haya-
tin yapi tas1 olan sirketler ile bu sirketlerin pay sahipleri-
ni ve alacaklilarim korumaktadir. S6z konusu maddenin

13 Kirca/Manavgat, s. 585.

14 TTK m. 376/3.

15 Iflas ve iflas erteleme talebi, borca batiklik
bildirimi anlamina gelmektedir. Bu nedenle
mahkemenin 6ncelikle sirketin borca batik durumda
olup olmadigini tespit etmesi, borca batik durumda
ise islahinin mimkiin bulunup bulunmadigini
incelemesi gerekmektedir (Yargitay 19. HD

sayili karar).

s.291-292.

07.02.2008 tarihli 2007/8360 E., 2008/873 K.

16 Ayrintili bilgi icin bkz. Unal Tekinalp, Sermaye
Ortakliklarimin Yeni Hukuku, Istanbul 2015,

17 TTK m. 553 vd.

18 TTK m. 375.

19 Pulasl, s. 629.

20 Burada belirtmek gerekir ki, grup sirketlerinde
alacaklilarin sorumluluk davasi acabilmeleri icin
sirketin iflasi sarti aranmamaktadir.

21Pulasl, s. 632.
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ii¢ agamal1 bir bicimde diizenlenmis olmasi erken teghis
ve finansal risklerin en aza indirilmesi yoniinden yone-
tim kuruluna ve genel kurula yol gosterici niteliktedir.

Diizenlenen yiikiimliiliiklere aykir1 davranilmasi duru-
munda ise yonetim kurulu iiyelerinin hukuki ve cezai
sorumluluklari giindeme gelmektedir. Bir anonim girke-
tin borca batik oldugunun tespiti durumunda, yénetim
kurulu sirket merkezinin bulundugu yer asliye ticaret
mahkemesine sirketin borca batik oldugunu bildirmez
ve sirketin iflasini talep etmez ise pay sahipleri ve/veya
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