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Esas Sozlesmeye
Konulamayan
Hususlarin Hissedarlar
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1.INTRODUCTION

SAGE OF SHAREHOLDERS’ AGREEMENT BECOMES AN ALTERNA-
tive for shareholders since articles of association is
accessible to public and subject to registration and
certain limitations and in this regard, it has created

the need to arrange the bond between shareholders other

than articles of association. The reasons of frequent use
of shareholders’ agreement are, shareholders’ agreement
provides flexibility for relations to be established between
shareholders and the company and makes possible to reg-
ulate the provisions beyond the rigid structure within the
scope of mandatory provisions that articles of association
is subject to as per Turkish Commercial Code numbered
6102 (“T'CC”) and provides opportunity to organize rules
in accordance with the promotion of corporate govern-
ance, protection of weak shareholders’ and makes it pos-
sible to regulate the provisions upon the requests of share-
holders under law of obligations. Shareholders’ agreement
serves the purpose to regulate binding provisions in order
to plan or prevent undesirable changes in partnership

1. GiRIS

IRKET ESAS SOZLESMESININ KAMUYA ACIKLIGI ILE TESCIiLE VE

bazi simirlamalara tabi olmasi, ortaklar aras: iligkile-

rin esas s6zlesme disinda bagka bir yerde diizenlen-

mesi ihtiyacini dogurmus olup, bu baglamda bagka
bir hukuki vasita olarak hissedarlar s6zlesmesi kurumuna
siklikla bagvurulmasina yol agmigtir. Hissedarlar sozles-
mesinin yogun kullamiminin sebepleri, hissedarlar s6z-
lesmesinin, pay sahiplerinin kendi aralarinda ve sirket ile
kuracaklar iligkilerde belirli bir esneklik saglamasi, esas
sozlesmenin 6102 sayili Tiirk Ticaret Kanunu (“TTK”)
uyarinca bagl oldugu emredici hiikiimler ilkesinin sebebi-
yet verdigi nisbeten kat1 yap1 kalibindan ¢ikmasina imkan
saglamasi, kurumsal yonetim tegviki, giicsiiz pay sahipleri-
nin korunmasi ve Borclar Hukuku diizleminde pay sahip-
lerinin istekleri yoniinde kurallarin diizenlenmesine im-
kan sunmasidir. Ozellikle sermaye sirketleri olan limited
ve anonim sirketlerde paydas cevresinin korunmasi, or-
taklik yapisinda arzu edilmeyen degisikliklerin 6nlenmesi
veya planlanabilmesi icin esas sdzlesmede sinirh olarak
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structure to protect the shareholders especially in limited
and joint stock companies that can be narrowly regulated
in articles of association.

Shareholders’ agreement is an agreement, signed by and
between a company’s existing or future shareholders or
by the owners of the shares in company regulating the
provisions regarding the relations among shareholders
and company; especially the provisions in relation to the
operation of the company. Shareholders’ agreement is sig-
nificant in terms of its use in practice since it allows obtain-
ing the flexibility unobtainable within the context of com-
pany’s articles of association, also has great importance in
terms of protection of confidentiality among shareholders.

Shareholders’ agreement is subject to freedom of con-
tract and is binding within the scope of law of obligations.
Shareholders’ agreement is not regulated under TCC and
thus it does not have any compulsory content. Therefore,
shareholders can determine the provisions of the agree-
ment freely. This is one of the important factors that dis-
tinguishes the shareholders’ agreement from articles of
association.

First of all in our article, common issues involved in the
shareholders’ agreement and articles of association will be
outlined and thereafter opportunities which shareholders’

diizenlenebilecek alanlarda baglayici hiikiimlerin konmasi
ihtiyacini hissedarlar s6zlesmesi biiyiik bir oranda karsila-
maktadir.

Hissedarlar sézlegmesi, bir sirketin mevcut ya da miistak-
bel pay sahipleri tarafindan, ya da bir sirkette pay sahibi
olacak kisiler tarafindan imzalanan, pay sahiplerinin ara-
larindaki iligkileri ve yine pay sahiplerinin sirketle olan
iligkilerini ve 6zellikle de sirketin isleyisine iligkin uygu-
lanmas1 amaclanan hususlar1 diizenleyen sozlesmedir.
Hissedarlar s6zlesmesi, uygulamadaki kullanimi bakimin-
dan da, sirket esas s6zlesmesi kapsaminda elde edilemeyen
esnekligin elde edilmesine imkan sagladig1 gibi pay sahip-
leri arasinda gizliligin korunmasi bakimindan da biiyiik
Onem tagur.

Hissedarlar s6zlesmesi, sozlesme 6zgiirliigiine tabi olup
borclar hukuku kapsaminda baglayicilik kazanir. Hisse-
darlar s6zlesmesi TTK ile diizenlenmemis olup sézlesme-
nin zorunlu bir icerigi bulunmamaktadir. Bu baglamda,
pay sahipleri, bu s6zlesmeyi diledikleri gibi sekillendirebi-
lirler. Bu husus hissedarlar s6zlesmesini esas sdzlesmeden
ayiran 6nemli unsurlardan biridir.

Makalemizde ilk olarak, esas s6zlesme ve hissedarlar s6z-
lesmesinde diizenlenen ortak konulara yer verilecek, daha
sonra hissedarlar s6zlesmesinin sundugu imkanlar acikla-
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agreement provides will be discussed and lastly limitations
against share transfer will be considered.

2. COMMON PROVISIONS REGULATED UNDER ARTICLES
OF ASSOCIATION AND SHAREHOLDERS' AGREEMENT IN
JOINT STOCK COMPANIES

The content of the shareholders’ agreement may be divid-
ed into provisions related to (i) the organization and func-
tioning of partnership, (ii) shareholders’ rights and (iii)
shareholders’ rights and compliance with the agreement.

a. The mechanisms regarding the subject, scope, legal
structure and organization of the partnership, com-
position of bodies, powers, quorums, especially
transfer of powers of board of directors to general
assembly and mechanisms providing to participate
the management of the partnership to third parties
may be created within the scope of the provisions
related to the organization and functioning of part-
nership in shareholders’ agreement.

b. Shareholders’ rights in general, restrictions to
shareholders rights and validity of these restric-
tions, principal of equal treatment, voting rights and
liabilities in this regard, limitations as to transfer of
shares, financial rights and payables can be regulat-
ed within the scope of the provisions related to the
shareholders’ rights.

c. Economic disincentives, and incentives, limitation
regarding share transfer of possession by abolition
on share certificate and provisions guaranteeing to
vote convenient with the agreement can be regu-
lated within the scope of the provisions complying
with the agreement.

Although TCC is silent regarding the content of share-
holders’ agreement, Article 339/2 regulates the manda-
tory contents of the provisions to be regulated in articles
of association. If articles of association does not include all
mandatory provisions specified in TCC, relevant registry
office shall not register the articles of association. Provi-
sions to be regulated in articles of association as per Article
339/2 are as follows:

a. Commercial name and registered office of the com-
pany,

b. Area of activity described and specified in detail of
the company,

c. Nominal value of the capital and shares, form and
conditions of payment of these,

nacak ve en son olarak da pay devrine iligkin sinirlamalarin
esas sozlesmede ve hissedarlar s6zlesmesinde ne sekilde
diizenlenebilecegi detaylandirilacaktir.

2. ANONiM SIRKETLERDE ESAS SOZLESME VE HiSSEDAR-
LAR SOZLESMESINDE DUZENLENEN ORTAK KONULAR

Hissedarlar s6zlesmesinin icerigini (i) ortakligin 6rgiitii ve
isleyisi ile ilgili hiikiimler, (ii) pay sahipligi haklari ile ilgili
hiikiimler ve (iii) s6zlesmeye uyulmasini saglamaya yone-
lik hiikiimler baghklarina ayirmak miimkiindiir.

a. Ortakligin orgiitii ve isleyisi ile ilgili hitkiimler dai-
resinde; hissedarlar sdzlesmesinde, ortakhigin ko-
nusu ve faaliyet alani, ortakligin hukuki yapisi ve or-
takligin organizasyonu, organlarin olusumu, yetki-
leri, karar nisaplari ve 6zellikle yonetim kurulunun
yetkilerinin genel kurula devri ve iiciincii kisilerin
ortakligin yonetimine etki etmesini saglayacak me-
kanizmalar olusturmasi yer alabilir.

b. Pay sahipligi haklari ile ilgili hiikiimler acisindan;
genel olarak pay sahipligi haklar, pay sahipleri hak-
larimin kisitlanmasi ve kisitlamalarim gecerlilik si-
nirlari, pay sahipligi haklar ve esit islem ilkesi, oy
hakki ve oy kullanma konusunda iistlenilen borglar,
pay devir kisitlamalari, mali haklar ve borclar sayi-
labilir.

c. Sozlesmeye uyulmasini saglamaya yonelik hiitkiim-
ler arasinda da; ekonomik ag¢idan caydirici 6nlemler,
ekonomik acgidan o6zendirici yontemler, pay sene-
di tizerindeki zilyetligin kaldirilmas yoluyla payin
devrini giiclestiren yontemler ve oyun sézlesmeye
gore kullanilmasini garanti altina alan yontemler
diizenlenebilir.

Hissedarlar sdzlesmesinin icerigine dair TTK’nin suskun-
luguna kargin TTK’nin 339/2. maddesi, esas sozlesmenin
zorunlu icerigini diizenlemektedir. Bu hususlarda eksiklik
olmasi halinde esas sozlesme ilgili sicil miidiirliikleri tara-
findan tescil edilmeyecektir. TTK'nin 339/2. maddesine
gore; esas sozlesmeye agagidaki hususlar yazilacaktir.

a. Sirketin ticaret unvani ve merkezinin bulunacag:
yer,

b. Esasli noktalar1 belirtilmis ve tanimlanmas bir sekil-
de sirketin isletme konusu,

c. Sirketin sermayesiile her payin itibari degeri, bunla-
rin 6denmesinin gekil ve sartlar,
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d. Whether the shares will be registered or bearer and
the privileges to be granted to the certain shares and
limits of transfer of shares,

e. The rights and assets provided other than monies,
their values, the amount of shares to be given in re-
turn of these, if there is a taking over of a company
or assets, the cost of such taking over, and payment
made by founders in relation to assets and rights
purchased during the establishment of the company
and the amount of the salary, allowance and reward
to be given to people who served during the estab-
lishment of the company,

f. The benefits to be provided to the founders, board
members and other people from company’s profit,

g. The number of board members and members au-
thorized to sign on behalf of the company,

h. The invitation procedure regarding general assem-
bly and voting rights,

i. If the company is limited for a period, the duration
of such period,

j- The announcement procedure of the company,

k. The type and the amount of the shares guaranteed
by the shareholders,

L. Fiscal period of the company.

As it is seen most of the issues regulated under sharehold-
ers’ agreement fall within the areas regulated under arti-
cles of association. Unlike Former Turkish Commercial
Code (“FTCC”), TCC limits the regulations set out under
articles of association and instead of principle of freedom
of contract as per FTCC, mandatory provisions principle to
be explained in detail below dominated for articles of as-
sociation.

Under Article 340 of TCC, provisions of articles of asso-
ciation “in relation to joint stock companies can only diverge
Jrom TCC ifit is clearly allowed in TCC. The supplementary
provisions of articles of association allowed to be stipulated
by other laws shall be effective only for that specific law”. In
accordance with this provision applicable for both publicly
held joint stock companies and non-publicly held joint
stock companies, instead of freedom of contract, manda-
tory rule principle shall be in force for articles of associa-
tion of joint stock companies. If articles of association shall
diverge from TCC, it has to be clearly permitted in TCC and
not being prohibited by law shall not be enough. However,

d. Pay senetlerinin nama veya hamiline yazili olacakla-
ry; belirli paylara taninan imtiyazlar; devir sinirla-
malari,

e. Paradan bagka sermaye olarak konan haklar ve
aymnlar; bunlarin degerleri; bunlara karsihik verile-
cek paylarin miktari, bir isletme ve ayin devir alin-
masi s6z konusu oldugu takdirde, bunlarin bedeli ve
sirketin kurulmasi i¢in kurucular tarafindan girket
hesabina satin alinan mallarin ve haklarin bedelle-
riyle, sirketin kurulmasinda hizmetleri goriilenlere
verilmesi gereken iicret, 6denek veya 6diiliin tutari,

f. Kurucularla yénetim kurulu iiyelerine ve diger kim-
selere sirket karindan saglanacak menfaatler,

g. Yonetim kurulu iiyelerinin sayilari, bunlardan girket
adina imza koymaya yetkili olanlar,

h. Genel kurullarin toplantiya nasil cagrilacaklari, oy
haklar,

i. Sirket bir siire ile simirlandirilmigsa bu siire,
j. Sirkete ait ilanlarin nasil yapilacagi,

k. Pay sahiplerinin taahhiit ettigi sermaye paylarinin
turleri ve miktarlari,

L. Sirketin hesap donemi.

Goriildiigi {izere hissedarlar sdzlesmesinde diizenlenen
konularm bircogu esas sézlesmenin de diizenleme ala-
nina girmekle birlikte, Eski Tiirk Ticaret Kanunu'ndan
(“ETTK”) farkh olarak TTK esas sézlesme ile diizenle-
meye sinir getirmis ve ETTK’da hakim olan sézlesme ser-
bestisi ilkesi yerine artik agagida aciklanacagi gibi emredici
hiikiimler ilkesi esas s6zlesme acisindan hakim olmustur.

TTK'nin 340. maddesine gore esas sozlesme, “TTK’nin
anonim girketlere iliskin hiikiimlerinden ancak, TTK'da
actkea izin verilmisse sapabilir. Diger kanunlarmn, éngériil-
mesine izin verdigi tamamlayict esas sozlesme hiikiimleri o
kanuna ézgiilenmis olarak hiikiim dogururlar”. Halka acik
anonim sirketlerin yaninda halka acik olmayan anonim
sirketler icin de gecerli olan bu hitkme gore, artik anonim
sirketlerde esas sozlesme icin ETTK’dan farkl olarak soz-
lesme serbestisi yerine emredici hiikiimler ilkesi gecer-
lidir ve herhangi bir esas s6zlesme hiikmiiniin TTK'daki
diizenlemeden sapmas i¢in bunun acgik¢a yasaklanmamig
olmasi yetmeyip ayrica acikc¢a buna izin verilmis olmasi
gerekmektedir. Bununla birlikte, a¢ikea izin kavraminin
sadece kanunun lafzini degil, TTK’nin, 6zellikle amagsal
yorumla veya hiikmiin amaci veya menfaatler dengesi goz
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the concept of clear permission shall also cover permis-
sions to be understood from the essence of the provision
with teleological interpretation considering the equity
of the provision and balance of interests other than letter
of the law. For instance, Article 421 of TCC regulating the
quorum, allows to make different regulations other than
this provision by indicating “unless regulated otherwise by
law or under articles of association” in the provision. On the
other hand, some articles of TCC indicate that provisions
of articles of association cannot diverge from TCC by in-
cluding the phrases such as “unless agreed otherwise” and
“cannot be limited”. For instance, Article 493/7 of TCC reg-
ulating share transfer restriction indicates that conditions
of share transfer restriction shall not be heavier than con-
ditions set forth under TCC in terms of form and ground.
In addition to above mentioned issues, mandatory provi-
sions of TCC contain regulations for domestic structure of
the company, internal bodies, inalienable and irrevocable
duties and powers of bodies. Diverging from these manda-
tory rules and regulating otherwise under articles of asso-
ciation can only be possible ifit is clearly permitted in TCC.
Age limitation and professional work experience require-
ment of board members, group of shares to be taken part
in board, shareholders forming a certain group, number of
members representing minority shareholders and nomi-
nation right regarding the qualification of board members
may be regulated under articles of association. Since mi-

-

6niinde bulundurularak, hitkmiin 6ziinden anlagilabilecek
acik izinleri de kapsayacag1 kabul edilmektedir. Bu bag-
lamda, 6rnegin TTK’nin nisaplara iligkin 421. maddesinde
belirtildigi gibi “kanunda veya esas sozlesmede aksine hii-
kiim bulunmadigt takdirde” ibareleri kullanarak kanun bu
hususlara iligkin farkh bir diizenlemenin yapilmasina izin
vermistir. Ote yandan TTK’nin bazi hiikiimlerinde tered-
diite yer birakmayacak sekilde, esas sézlesmede hangi hii-
kiimlerden sapilamayacag ilgili hiikiimlere “aksine anlags-
ma yapilamaz”, “simirlandirilamaz” ibareleri konularak da
belirtilmigtir. Ornegin bu baglamda pay devri sinirlandir-
malarima dair TTK’nin 493/7. maddesi pay devri sinirlan-
dirma sartlarinin TTK’da belirtilenlerden sebep ve sekil
yoniinden agirlastirilamayacagini belirtmistir. Bu hususla-
ra ilave olarak, TTK'daki emredici hiikiimler 6zellikle gir-
ketin organlarinin i¢ yapilanmasi ve i¢ organizasyonuna ve
organlarin devredilemez, anilamaz ve vazgecilemez nite-
likteki gorev ve yetkilerine iligkin diizenlemeleri icermek-
tedir. Bu emredici nitelikteki hiikiimlerden sapabilme ve
esas sozlesmeyle diizenlenme olanagi ancak TTK’da acikca
izin verilen hallerde miimkiindiir. Yonetim kurulu iiye-
lerinin niteliklerine iligkin olarak, yas siirlamasi, belirli
mesleki deneyimlere sahip olunmasi, yonetim kurulunda
yer alacak belirli pay gruplarini ve belirli grubu olusturan
pay sahiplerini veya azinlig1 temsil edecek {iye sayilar1 ve
aday 6nerme hakki esas sdzlesmede 6ngoriilebilir. TTK'da
taninmis olan azinlk haklar1 da, emredici nitelikte oldu-
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nority rights have mandatory qualification such rights may
not be relieved by regulating such provisions in articles of
association.

While FTCC was in force, although provisions regulating
share transfer rights such as right to purchase and sale of
shares which are against shareholders’ single debt obliga-
tion, it was allowed to include such provisions in articles
of association, due to freedom of contract principle but
these provisions shall not be binding under company law
and accepted as shareholders’ agreement signed by and be-
tween the founders of company. As clearly expressed in the
preamble of Article 480 of TCC stating that “alteration of
Article 405/1 of FTCC, which includes single debt obligation
clearly, aims to dispose arrangements made under law of ob-
ligations”. Likewise, preamble of Article 336 of TCC clearly
demonstrates the will of the legislator excluding the share-
holders’ agreement from company law. Pursuant to Article
340 of TCC, since the rights related to joint stock compa-
nies such as pre-emption, put option and repurchase rights
are not clearly regulated under TCC, regulation of such
rights under articles of association will not be possible as
well. Although regulation of such rights under articles of
association is prohibited, if such rights are regulated under
articles of association somehow", they shall not be binding
upon third parties but shall be binding between parties of
the agreement.

gundan bu haklar esas sézlesmeye konulacak hiikiimlerle
hafifletilemeyecektir.

ETTK déneminde esas sézlesmede sézlesme serbestisi il-
kesince esas sozlesmeye dahil edilmesine izin verilen, pay
devrinde alim, satim haklar1 gibi pay sahibinin tek bor¢
ilkesine aykir1 diizenlemeler esas sozlesmede diizenlen-
mesine ragmen sirketler hukuku anlaminda baglayici ola-
rak kabul edilmeyip, esas s6zlesmeyi imzalayanlarca, yani
kurucularca, kendi aralarinda diizenlenmis bir hissedarlar
sozlesmesi mahiyetinde kabul edilmekteydiler. Sirketler
hukuku kapsaminda ve esas sozlesme diizleminde hisse-
darlar sézlesmesinin hiikiimsiiz olmasinin TTK’nin 480.
maddesinin gerekcesinde de kanun koyucu tarafindan agik
bir sekilde ortaya koyulmus olup, “6762 sayil: Kanunun m.
405 (D’in bazi degisikliklerle - yerini alan ve tek borg ilkesi-
ne agikga yer veren bu hiikiim, anonim sirketlerde, Tasartile
ona dayali esas sozlesme diizenini egemen kilmayi, bor¢lar
hukuku sozlesmeleriyle olusturulabilecek yan diizenin esas
sézlesme diizenini ortadan kaldirmasina sinirsiz bir sekilde
izin vermemesini amaglamaktadir”. Aym sekilde TTK'nin
336. maddesinin gerek¢esinde de kanun koyucunun hisse-
darlar s6zlesmesini “sirketler hukukunun sa¢aginin digin-
da tutmak” iradesi net bir sekilde goriilmektedir. TTK’nin
340. maddesi uyarinca birlikte 6n alim hakki, geri alim
hakki ve satma hakki gibi haklar TTK’da anonim girketlere
iligkin acik¢a diizenlenmediginden bu haklarin esas s6zleg-
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3. OPPORTUNITIES OFFERED UNDER SHAREHOLDERS'
AGREEMENT

Shareholders’ agreement as a promissory transaction
among shareholders is accepted as an alternative for arti-
cles of association or TCC, in the way of provisions regu-
lated towards shareholders’ wishes. In reality, this alterna-
tive is based on the fact that articles of association involve
in the corporate field whereas shareholders’ agreement in-
volve obligations law therefore by this alternative, limita-
tions predicted under TCC may be exceeded. As a result of
the fact that such regulations situated under different legal
grounds, regulating provisions under shareholders’ agree-
ment which cannot be specified under articles of associa-
tion, will not constitute circumvention of the law.

The main difference of shareholders’ agreement from arti-
cles of association is that it cannot be alleged to third par-
ties other than the shareholders and debts and obligations
from the agreement arise merely between parties to the
agreement. This nature of shareholders’ agreement pro-
vides having an effect on the partnership even it is limited.
Firstly it needs to be pointed out that shareholders’ agree-
ment has an indirect effect through the partnership. The
agreement cannot be alleged against the partnership and
company’s bodies, since joint stock company and its share-
holders are independent legal persons and joint stock com-
pany is a third party in terms of agreement. Also, rights and
obligations arising from shareholders’ agreement are not
linked to ownership of shares. Therefore, although part-
nership rights arising from ownership of shares may pass
to third parties with share transfer, rights and obligations
arising from shareholders’ agreement do not pass to third
parties. Rights and obligations arising from shareholders’
agreement must be transferred separately through nova-
tion or assignment of claim. Likewise, legal transactions
which constitute a contradiction to shareholders’ agree-
ment shall be evaluated as liability arisen from obligations
between parties since they cannot be alleged to joint stock
company.

4. REGULATING PROVISIONS IN RELATION TO SHARE
TRANSFER LIMITATION UNDER SHAREHOLDERS' AGREE-
MENT WHICH CANNOT BE REGULATED UNDER ARTICLES
OF ASSOCIATION

Despite TCC allows share transfer restriction under arti-
cles of association as per binding provisions, Article 493/7
of TCC indicates that these restrictions may not be heavier
than the provisions of TCC and according to Article 340 of
TCC as mandatory rule principle; such restrictions may
not be increased by supplementary provisions. Pursuant
to TCC, share transfer restriction will be formally possible
either by company’s approval or satisfying some material

mede diizenlenmesi miimkiin olmamaktadir. Her ne kadar
s0z konusu haklarin esas sézlesmede diizenlenmesi yasak-
lanmisg olsa da bu haklarin esas s6zlesmede diizenlenmesi
halinde’ iiciincii kisilere kars: hicbir gercek etkisi bulun-
mayacak olup sadece taraflar arasinda baglayici olacaktir.

3. HiSSEDARLAR SOZLESMESiNiN SUNDUGU iMKANLAR

Pay sahipleri arasinda bir borclandirici islem olan hisse-
darlar sézlesmesi, bir sirketin ortaklarinin istekleri dogrul-
tusunda diizenleyebilecegi hiikiimler acisindan, TTK’yaya
da esas sozlesmeye alternatif olarak kabul edilmektedir.
Aslindabu alternatif esas s6zlesmenin dahil oldugu korpo-
ratif alan ile hissedarlar sézlegsmesinin ait oldugu borclar
hukuku alaninin farkli olmasi ve bu sekilde TTK'da 6ngo-
rillen siirlamalarin agilmasi diislincesine dayanmakta-
dir. S6z konusu diizenlemelerin farkl hukuki zeminlerde
bulunmasi sebebiyle, esas s6zlesmede diizenlenemeyen
bir hususun hissedarlar sézlesmesinde diizenlenmesi bir
kanunun arkasindan dolanma tegkil etmeyecektir.

Hissedarlar sozlesmesinin esas sézlesmeden en 6nemli
farki, ortaklar dig1 {iciincii kisilere karsg: ileri siiriilemeyip
sadece sozlesmenin tarafi hissedarlar arasinda bor¢ ve
sorumluluk doguran (nisbi) bir s6zlesme olmasidir. His-
sedarlar sdzlesmesinin bu nisbiligi, sinirh da olsa ortaklik
tizerinde bir etki sahibi olunmasimi engellememektedir.
Oncelikle, hissedarlar sozlesmesinin ortaklik {izerinde-
ki etkisinin dogrudan degil dolayh oldugu belirtilmelidir.
Sozlesme, ortakliga ve organlara karsi ileri stiriilememek-
tedir, zira anonim ortaklik ve pay sahipleri birbirlerinden
bagimsiz hukuki kisilerdir ve anonim ortaklik s6zlesme
bakimindan ti¢iincii kisi konumundadir. Ayrica pay sahip-
ligi sézlesmesinden dogan hak ve borglar pay sahipligine
bagli degildir. Bu nedenle paya bagh ortaklik haklari, paymn
devriile birlikte {i¢iincii kisilere gecebilirken, pay sahipligi
sozlesmesinden dogan hak ve borclar pay1 devralan ii¢iin-
cii kisiye gecmez. Pay sahipligi s6zlesmesinden dogan hak
ve borglar, alacagin temliki ve borcun nakli hiikiimleriyle
ayr1 olarak devredilmelidir. Keza pay sahipligi s6zlesmesi-
ne aykirilik teskil eden iglemler, anonim girkete karg: ileri
siirlilemeyip, taraflar arasinda borca aykiriliktan dogan so-
rumluluk kapsaminda degerlendirilebilecektir.

4. PAY DEVRI SINIRLAMALARINA iLiSKiN ESAS SOZLES-
MEDE DUZENLENEMEYEN HUSUSLARIN HiSSEDARLAR
SOZLESMESINDE DUZENLENMESI

Her ne kadar TTK baglam hiikiimleri ile esas sozlesme-
de pay devri sinirlamalar:1 getirilmesine izin verilse de
TTK’nin 493/7. maddesi ile bu simirlamalarin daha da agir-
lagtirllamayacag) ve TTK’nin 340. maddesinde diizenlenen
emredici hiikiimler ilkesinde de belirtilen a¢ikea izin veri-
len tamamlayic1 hiikiimler yoluyla artirnlamayacag dii-
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conditions together. However, under shareholders’ agree-
ment shares can be transferred by a group of shareholders
approval or by satisfying some lighter material conditions
together which would be binding in terms of law of obliga-
tions.

Share transfer restrictions to be regulated under share-
holders’ agreement are pre-emption, put option and re-
purchase rights. Additionally, prohibition of share transfer
may also be regulated under shareholders’ agreement. Ba-
sically, shareholders’ agreement creates rights for share-
holders rather than being a restriction. Although share
transfer of all types may be restricted under shareholders’
agreement, in order to regulate such restriction, shares
must be registered.

Another issue that should be examined is whether the
sanctions regulated under TCC shall be applicable to the
party who is in breach of shareholders’ agreement. Ac-
cording to jurisprudence, such sanctions are applicable
for cases set forth under TCC and shall only be applicable
for such cases. Therefore, these sanctions shall not be en-
forceable to the parties who are in breach of shareholders’
agreement.

In light of this determination, sanctions to be imposed as
a result of breach of shareholders’ agreement shall be the
sanctions regulated under the shareholders’ agreement
and under law of obligations. Such sanctions may be speci-
fied as; specific performance, indemnity, termination of
the agreement for synallagmatic agreements and termina-
tion for default in terms of corporate agreements. Prefer-
ence between these options will depend on nature of the
breach.

5. RELEVANT PROVISIONS REGULATED FOR LIMITED
LIABILITY COMPANIES

The agreement referred to as articles of association in joint
stock companies is named as articles of association for lim-
ited companies as well. However, articles of association for
limited companies has heavier formal requirements com-
pared to joint stock companies. In this respect, pursuant to
Article 575 of TCC, articles of association of the company
must be in writing, founders’ signatures shall be approved
by notary and mandatory provisions must be included in
the articles of association. Provisions to be regulated in ar-
ticles of association as per Article 576 are as follows:

a. Commercial name and registered office of the com-
pany,

b. Scope of company business with main points de-
fined and specified,

zenlenmigtir. TTK’ya gore sinirlama seklen sirketin onayi-
na ve yine ancak bazi maddi sartlarin bir araya gelmesi ile
miimkiin iken, hissedarlar s6zlesmesi ile Bor¢lar Kanunu
acisindan baglayicilik kazanabilecek sekilde drnegin bir
grup hissedarin onay vermesi gibi seklen farkh ya da daha
hafif maddi sartlarin bir araya gelmesiyle de miimkiin ola-
cak sinirlamalar diizenlenebilmektedir.

Hissedarlar sézlesmesi ile 6ngoriilebilecek pay devir kisit-
lamalari, dolayisiyla diger pay sahiplerine taninabilecek
haklarin baghealary; 6ncelik hakki, dnalim hakki, alim ve
satim haklaridir. Bu hususa ilave olarak, hissedarlar s6z-
lesmesi ile pay devir yasaklar1 da 6ngoriilebilir. Esasinda
hissedarlar s6zlegmesi bir kisitlama olmaktan ziyade, pay
sahipleriicin bir hak ihdas etmektedir. Ek olarak, hissedar-
lar sozlesmesi ile her tiirlii payin devri kisitlanabilirken,
baglamin 6ngoriilebilmesi i¢in, devri kisitlanan paylarin
nama yazili olmasi gerekir.

Incelenmesi gereken bir diger husus, TTK’da diizenlenen
yaptirimlarin hissedarlar s6zlesmesini ihlal eden taraf ba-
kimindan, s6z konusu ihlalin yaptirimi olarak uygulanip
uygulanmayacagidir. Doktrinde savunulan goériise gore, bu
yaptirimlar TTK’da diizenlenen durumlar bakimindan 6n-
goriilmiis olup sadece bu durumlara iligkin olarak gecerli-
dir. Bu nedenle, hissedarlar s6zlesmesini ihlal eden taraf
bakimindan uygulanmalari da miimkiin olmayacaktir.

Bu tespitin 15181nda, hissedarlar sézlesmesinin ihlali so-
nucunda uygulanacak yaptirimlar, sézlesmede kararlag-
tirilanlarin yaninda bor¢lar hukuku kapsamindaki yap-
tirimlar olacaktir. Bu yaptirimlar; aynen ifa, tazminat,
sinallagmatik s6zlesmeler bakimindan sézlesmeden dén-
me ve korporatif nitelikli s6zlesmeler bakimindan da s6z-
lesmenin hakli sebeplerle feshi olarak siralanabilir. Bu
secenekler arasindaki tercih ise, ihlalin niteligine bagl ola-
rak degisiklik gdsterecektir.

5. LIMITED SIRKETLER ACISINDAN S0Z KONUSU DUZEN-
LEMELER

Anonim sirketlerde esas sozlesme olarak anilan bu soz-
lesme, limited sirketlerde sirket sozlesmesi olarak kabul
edilmektedir. Limited sirketlerde sirket sdzlesmesinin
hazirlanmasi agirlagtirilmis sekil sartina baglanmigtir. Bu
baglamda, TTK'min 575. maddesi uyarinca sirket sozleg-
mesinin yazih sekilde yapilmasi, kurucularin imzalarimin
noterce onaylanmasi ve zorunlu kayitlarin limited sirket
ortaklik sdzlesmesinde yer almasi gerekmektedir. TTK’nin
576. maddesinde sayilan sozlesmede bulunmas gereken
zorunlu kayitlar sunlardir;

a. Sirketin ticaret unvani ve merkezinin bulundugu
yer,
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c. Nominal value of the capital, number of shares
in capital, their nominal values, privileges attached
thereto, if any, and groups of shares in the capital,

d. Names, surnames, titles and nationalities of the
managing directors,

e. Form of notices to be made by the company.

In case articles of association of the company does not
clearly include aforementioned matters, relevant trade
registry shall refuse to register articles of association?
Also, TCC includes provisions that shall be binding if they
are stipulated in the articles of association and are as fol-
lows:

a. Provisions diverging from the statutory provisions
regarding restrictions on the transfer of shares,

b. Granting to the shareholders or the company the
right of pre-emption, right of first refusal and option
to purchase regarding the shares in the capital,

c. Imposing additional payment obligations,
and the form and scope thereof,

d. Imposing ancillary performance obliga-
tions, and the form and scope thereof,

b. Esasli noktalar1 belirtilmis ve tanimlanmas bir sekil-
de, sirketin isletme konusu,

c. Esas sermayenin itibari tutari, esas sermaye payla-
rinin sayisi, itibari degerleri, varsa imtiyazlar, esas
sermaye paylarinin gruplari,

d. Miidiirlerin adlari, soyadlari, unvanlari, tabiiyetleri,
e. Sirket tarafindan yapilacak ilanlarin sekli.

Bu hususlarin girket sézlesmesinde yer almamasi halin-
de sirket s6zlesmesi sicil tarafindan reddedilecektir® Ote
yandan TTK'nin 577. maddesi asagidaki hiikiimlerin sirket
sozlesmesinde 6ngoriilmesi sartiyla baglayici olacagim dii-
zenlemektedir. Buna gore,

a. Esas sermaye paylarinin devrinin sinirlandirilmasi-
na iligkin kanuni hiikiimlerden ayrilan diizenleme-
ler,

b. Ortaklara veya sirkete, esas sermaye paylari ile ilgili
olarak 6nerilmeye muhatap olma, 6nalim, geri alim
ve alim haklar: taninmasi,

c. Ek 6deme yiikiimliiliiklerinin 6ngoriil-
mesi, bunlarin gekli ve kapsamu,
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e. Provisions granting veto rights to desig-
nated shareholders or superior voting
rights to certain shareholders in the event
of atie on a general assembly resolution,

f. Penalty provisions that may be applied
when the liabilities set forth in the TCC
or in the articles of association are not ful-
filled at all or in due time,

g. Provisions pertaining to non-compete
obligations diverging from the legal provi-
sions,

h. Provisions granting privileged rights as to
the invitation to a general assembly meet-

ing,

i. Provisions diverging from the legal provi-
sions regarding decision making at gen-
eral assembly meetings, voting rights and
the calculation of voting rights,

j- Provisions authorizing the assignment of
company’s management to a third party,

k. Provisions diverging from the legal pro-
visions regarding the disposal of balance
sheet profits,

L. Granting the right to withdraw and terms
ofitsexercise, and the type and the amount
of cash payment to be made in such cases,

m. Provisions determining special cases re-
garding the dismissal of a shareholder
from the company,

n. Provisions governing dissolution on
grounds other than those specified under
the TCC.

Hence, besides the provisions that must be con-
tained in articles of association of a limited com-
pany voluntary conditions may also be regulat-
ed. Pursuant to preamble of Article 577 of TCC,
founders of the company may include terms as
they wish into articles of association unless they
are not contrary to mandatory provisions. How-
ever, in order for these provisions to be binding
certain provisions must be included in articles of
association. Otherwise, it shall not be binding in
terms of company law and it shall not be deemed
as a constitutional principle. For instance, ob-

d. Yan edim yiikiimliiliiklerinin 6ngériilme-
si, bunlarin sekli ve kapsamu,

e. Belirli veya belirlenebilir ortaklara veto
hakk: veya bir genel kurul kararmin oy-
lanmas1 sonucunda oylarin esit ¢ikmasi
halinde baz1 ortaklara iistiin oy hakk ta-
niyan hiikiimler,

f. TTK’da ya da sirket s6zlesmesinde 6ngii-
riilmiis bulunan yiikiimliiliikklerin hi¢ ya
da zamaninda yerine getirilmemeleri ha-
linde uygulanabilecek sozlesme cezasi
hiikiimleri,

g. Kanuni diizenlemeden ayrilan rekabet
yasagina iligkin hiikiimler,

h. Genel kurulun toplantiya cagrilmasina
iliskin 6zel hak taniyan hiikiimler,

i. Genel kurulda karar almaya, oy hakkinave
oy hakkinin hesaplanmasina iligkin kanu-
ni diizenlemeden ayrilan hiikiimler,

j- Sirket yonetiminin ficiincii bir kisiye bira-
kilmasinailigkin yetki hiikiimleri,

k. Bilanco karinin kullamilmasi hakkinda
TTK’dan ayrilan hiikiimler,

1. Cikma hakkinin taninmasi ile bunun kul-
lanilmasinin gartlari, bu hallerde 6dene-
cek olan ayrilma akcesinin tiirii ve tutars,

m. Ortagin sirketten ¢ikarilmasia iligkin
0zel sebepleri gosteren hiikiimler,

n. TTK’da belirtilenler disinda 6ngoriilen
sona erme sebeplerine dair hiikiimler li-
mited sirket esas sozlesmesinde 6ngoriil-
meleri sartiyla baglacidirlar.

Dolayisiyla, limited sirket sdzlesmelerinde zo-
runlu olan kayitlar yaninda, ihtiyari kayitlarin
konulmasi da miimkiin olabilecektir. TTK’nin
577. maddesinin gerekcesinde belirtildigi iizere
kurucular, sirket s6zlesmesine, emredici kural-
lara aykir1 olmamalar: sartiyla, istedikleri hii-
kiimleri koyabilirler. Ancak, baglayici olabilme-
leri icin bazi hiikiimlerin sirket s6zlesmesinde
ongoriilmesi gerekir. Aksi halde, sirketler huku-
ku yoniinden baglayici olmaz, bir ortaklar arasi
anayasasi kural sayilmaz. Ornegin esas sermaye

1Due to different
implementation

of trade registries,
articles of association
containing provisions
which are not allowed
tobesetforthunder
articles of association
asper TCC, such
articles of association
shallnot have any
effect under company
law evenif they
areregistered and
announced.

2 Trade registries’

implementations may
differin practice.

ARTICLETTER I WINTER 2015



ligations such as share transfer restrictions,
pre-emption rights, tag along, right to offer,
subsidiary payments, can only be set forth un-
der articles of association. If such provisions are
regulated apart from articles of association, it
can only be enforceable under law of obligations.

However, when regulating voluntary provisions,
whether TCC allows regulation of such provi-
sions must be considered since Article 579 of
TCC provides that articles of association can
only diverge from TCC, only if TCC clearly al-
lows such deviation.

Unlike FTCC, TCC regulates that the restric-
tion of share transfer is only be possible if it is
regulated under articles of association. There-
fore, parties of the agreement may arrange share
transfer restrictions under articles of associa-
tion which is not set forth under TCC (unless it
is not contrary to mandatory provisions).

6.CONCLUSION

Despite TCC allows regulating many topics un-
der articles of association and shareholders’
agreement, existence of mandatory provisions
limits shareholders’ opportunity to be flexible
when executing shareholders’ agreement and
articles of association. In this respect, although
shareholders’ agreement may not be enforce-
able against third parties and may only be ac-
cepted as an agreement executed under law of
obligations; shareholders’ agreement holds its
place as the most preferred agreement due to
the fact that it provides flexibility to sharehold-
ers and regulates their domestic relations.

paylarimi baglamli konuma getiren, yani kanuni
hiikiimlerden ayiran, devir simirlamalari koyan,
Oonalim, alim, dnerilme haklari, ek 6deme yii-
kiimliiltikleri ancak sirket s6zlesmesiyle kona-
bilir. Bu tiir hiikiimler sirket sézlesmesi diginda
ongoriilmiigse ancak bir bor¢lar hukuku sézleg-
mesinin hitkiimlerini dogururlar.

Ancak, bu tiir ihtiyari hiikiimler tesis edilirken,
TTK’nin o konuda izin verip vermedigi hususu-
nun da géz 6niinde bulundurulmasi gerekmek-
tedir. Clinkii TTK’'nin 579. maddesi uyarinca
sirket s6zlesmesi TTK'nmin 6ngoriilen diizenle-
melerden ancak TTK'da acikca cevaz verilmesi
durumunda sapabilecektir.

Uygulamada sik talep goren bir konu olan pay-
larin devrinin smirlandirilmas: veya kolaylas-
tirllmasi TTK'da, ETTK’dan farkli olarak sirket
sozlesmesinde yer almasi kaydiyla miimkiindiir.
Bununla taraflar TTK’da olmayan bir diizenle-
me ile paylarin devrinin simirlandirilmasina ilig-
kin olarak (emredici hiikiimlere ve ahlaka aykir
olmamak {izere) sirket s6zlesmesi diizenleyebi-
lirler.

6.SONUG

Her ne kadar TTK, bircok konunun esas s6z-
lesme ve sirket s6zlesmesinde diizenlenmesine
izin verse de emredici hiikiimlerin varlig1 esas
sozlesmede ve sirket sézlesmesinde pay sahip-
lerinin esnek olma imkanini kisitlamaktadir. Bu
baglamda, her ne kadar hissedarlar sézlesmesi
iiciincii kisiler agisindan bir baglayici olmasa da
ve sadece Bor¢lar Hukuku s6zlesmesi olarak ka-
bul edilse de, pay sahipleri acisindan daha fazla
manevra alani yaratmak ve kendi i¢ iligkilerini
diizenlemek amaciyla hissedarlar sozlesmesi
cok tercih edilen sdzlesme tipleri arasinda yerini
korumaktadir.

1TTKuyarinca

esas sozlesmede
diizenlenmesineizin
verilmeyen hiikiimleri
barindiranesas
sozlesmeler ticaret
sicilmidurliklerinin
farkliuygulamalari
nedeniyle tescil veilan
edilseler dahi sirketler
hukuku bakimindan
herhangi biranlam
ifade etmeyeceklerdir.
2 Uygulamada sicil

uygulamalari farklilik
gosterehilmektedir.
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