PART 7

INFORMATION EXCHANGE

BETWEEN COMPETITORS AND
ITSRESULTS IN TERMS OF
COMPETITION LAW: CARTEL

u

.INTRODUCTION

NCREASE OF TRANSPARENCY IN THE MARKET AS A RESULT OF
information exchange may provide some benefits to
consumers. For example, consumers can choose the
products more effectively as a result of reduced market

research costs. However, becoming transparent to the
market may also lead to contrary results. For example, in-
crease of transparency can possibly make it easier to reach
an agreement about increasing prices or market sharing
for undertakings. Such sitiuation would create serious
consequences in terms of competition law both in our
country and Continental Europe. The most serious prob-
lem is whether such a situation constitutes a cartel.

It always has been a difficult task for competition authori-
ties to distinguish between unilateral undertaking behav-
iors and concerted practices’. Competion authorities take
certain elements into consideration while concluding
whether an exchange of information between competi-
tors that renders the market more transparent constitutes
a breach of competition law or more specifically a cartel
case. These elements can be classified under two main
headings, namely, the matters related to the caresteristics
of information and the matters related to the market on
which information is shared.

Rakipler Arasi Bilgi
Deff{i§imi Ve Rekabet
Hukuku Acisindan
Sonuclari :

artel

1. GiRIS

ESEBBUSLER ARASINDA BiLGi DEGiSiMi NETiCESINDE Pi-

yasalarda seffaflifin artmasi tiiketicilere bir takim

faydalar saglayabilir. Ornegin, arama maliyetlerinin

azalmasi neticesinde tiiketiciler tirlinleri daha etkin
bicimde secebilirler. Ancak, piyasalarin seffaf hale gelme-
si tam tersine sonuclar da dogurabilir. Ornegin, seffafligin
artmasi, tegebbiislerin fiyatlarin arttirilmasi veya pazarla-
rin paylagilmasi konusunda zimni bir anlagmaya varmala-
rin1 daha kolay hale getirebilecektir. Boyle bir durum gerek
iilkemizde gerekse Kita Avrupasi iilkelerinde rekabet hu-
kuku agisindan ciddi sonuglar dogurabilecektir. Bunlardan
en 6nemlisi bu tiir bir durumun kartel olusturup olugtur-
mayacagi sorunudur.

Kartel niteligi tasimayan tek tarafl tegebbiis davraniglari
ilerekabet ihlali olarak gériilen uyumlu davraniglar arasin-
daayirim yapmak rekabet otoriteleriicin her zaman zor bir
gorev olmustur.! Rekabet otoriteleri piyasalar: seffaf hale
getiren tesebbiisler arasi bilgi degisimlerinin bir kartelin
unsuru veya tek bagina ihlal olup olmadigini degerlendirir-
ken bir takim faktorleri géz 6niinde bulundurmaktadirlar.
Bu unsurlar paylagilan bilgiye iligkin hususlar ve bilginin
paylasildig1 pazara iligkin hususlar olmak iizere iki ana
baglik altinda toplayabiliriz. Bu baglamda makalemizin ilk
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PART 7

In the first part of our article, the elements related to car-
esteristics of the information that competition authority
examines while deciding upon a complaint of anticompeti-
tive exchange of information is discussed. In the second
part, market elements and Turkish Competition Authori-
ties’ approach are examined. Finally, the related interna-
tional jurisprudence is analyzed in the third part.

2.ISSUES RELATED TO INFORMATION

In all countries regulating market competition, open cartel
is prohibited. However collusion arising from oligopolistic
interdependence is not considered as a violation of com-
petition law. Undertaking behaviours towards reducing
uncertainties and coordinating their actions is permitted
between this two extremely opposite situation. Unilateral
declarations of undertakings about their past and future
strategies, inter-undertaking exchange of information and
more formalized industry wide information sharing sys-
tems can be regarded among permitted behaviours.

Information exchange between competitor enterprises
can take place in very different ways. First, it is possible to
transfer the information by contacting each other directly.
Competitors could provide information exchange among
themselves by forming unions or associations. Such asso-

boéliimii rekabet kurumlarinin bilgi degisiminden kaynakh
bir rekabet ihlali miiracaat: olmasi halinde bilgiye iligkin
unsurlar kapsaminda hangi hususlar: inceledigi tartigila-
cak, ikinci boliimde ise bu bilgi degisiminin yapildig1 pazar
irdelenecek ve Rekabet Kurumu otoritelerinin hangi un-
surlar1 dikkate aldig1 belirtilecektir. Makalemizin {i¢clincii
béliimiinde konu ile ilgili uluslar aras: ictihatlar incelen-
mis, son béliimde ise aciklanmaya ¢aligilmigtir.

2. BILGIYE iLiISKiN HUSUSLAR

Rekabet Hukuku sistemine sahip olan iilkelerin tamamin-
da acik karteller yasaklanmig bulunmaktadir. Tam tersine,
oligopolistik bagimhlik neticesinde olusan birliktelikler
bir rekabet ihlali olarak goériilmemektedir. Bu iki u¢ z1t du-
rum arasinda ise, tesebbiisler pazarlardaki belirsizlikleri
ortadan kaldirmaya ve eylemlerini daha koordineli hale
getirmeye yo6nelik bir takim davramiglarda bulunabilmek-
tedirler. Bu davraniglar arasinda tegebbiislerin tek tarafl
olarak gecmis ve gelecek donemlere iligkin stratejilerini
aciklamalari, tegebbiisler arasinda bilgi degisimleri veya
daha sistemli bir sekilde endiistri seviyesinde bilgi payla-
simlari sistemleri kurmalari sayilabilir.

ARTICLETTER I WINTER 2015



ciations of undertakings in a sector can be regarded legiti-
mate, as contributors to effective operation of the sector .
Yet in some instances informations and market data com-
piled by independent research and consulting firms are
sold to players in the market.

Structural caresteristics of the market involved is also rel-
evant to whether an information exchange pose a problem
in terms of competition law. Specific caresteristics of a
market may facilitate formation or preservation of coor-
dination among undertakings. In such markets, the con-
sequences of information exchange would be more serious
in terms of competition comparing to the other markets.
Having said that, information exchange makes the coordi-
nation easier through increasing transperancy, reducing
complexity, compensating asymmetries and stabilizing
the market even for markets whose carasteristics are not
so convenient for cooperation in advance.

Therefore, it is important to consider the market charac-
teristics prior to the information exchange and the way the
information exchange altered these characteristics while
evaluating restrictive effects of the exchange of informa-
tion.

In addition, it is necessary to assess further factors such as
purpose of the information exchange system, conditions
of access and participation to the system. In that vein, it
is necessary to examine the frequency of information ex-
change, the type of the data collected (public or secret,
cumulative or detailed, historical or current) and the im-
portance of information in regard to price, amount and the
terms of service. Therefore, the Competition Authorities
take various elementsinto consideration on examining the
information in question..

2.1.1. Ways of Information Exchange

Information exchange between enterprises may occur
in several ways. Information may be changed directly be-
tween competitors or indirectly by professional organiza-
tions such as associations of enterprises, market research
organizations and third parties like suppliers or through
distribution network of the enterprises. Meanwhile, there
is not a difference between the formation of breach about
any attempt to declare the competition-sensitive informa-
tion unilaterally to the competitors who accept the such
information clearly and indirectly and about the declara-
tion of this information between competitors mutually.
In both cases breach of competition occurs. Indeed, for
the existence of a concerted action, it is emphasized in the
Guide that the information exchange is not vital for that
existence. A single enterprise phone, electronic mail that
explains strategic information to competitors through

Birbirlerine rakip olan tesebbiisler arasindaki bilgi de-
gisimleri cok farkli bir sekilde gerceklesebilir. Oncelikli
olarak, rakiplerin birbirleri ile iletisime gecerek bilgileri
birbirlerine dogrudan aktarmalar1 miimkiindiir. Rakipler,
kendi aralarinda oda veya tegebbiis birlikleri gibi birlikler
kurarak kendi aralarida bilgi degisimini temin edebilirler.
Bu tiir birlikler temsilcisi olduklar: sektérlerdeki tegeb-
biislerin etkinliklerini artirmak seklinde ifade edilebilecek
yasal bir goriiniim de arz edebilir. Kimi durumlarda ise pa-
zara iligkin bilgiler bagimsiz aragtirma ve danismanlik fir-
malan tarafindan derlenen verileri pazardaki oyunculara
satabilmektedir.

Yukarida ifade edilen tarzda rakipler arasindaki bilgi de-
gisiminin rekabet hukuku acisindan sorun olup olmadig:
bilgi degisiminin yapildig1 pazarla da ilgili olabilmektedir.
Baz1 pazarlar ozellikleri itibariyla, tesebbiisler arasi koor-
dinasyonun saglanmasimi ya da mevcut bir koordinasyo-
nun siirdiiriilmesini kolaylagtirabilir. Bu tiir pazarlarda
bilgi degisimi, bu 6zelliklerin bulunmadig1 pazarlara kiyas-
la rekabeti kisitlayic1 etkilerin daha fazla olmasina neden
olur. Bununla birlikte bilgi degisimi, pazarda seffaflig: ar-
tirma, pazarin karmasgikligini ve tesebbiisler arasi farklihik-
lar1 (asimetri) azaltma ve pazari istikrarl hale getirme gibi
etkilerle degisim 6ncesi igbirli§inin zor oldugu pazarlarda
dahi koordinasyonu miimkiin kilabilir. Bu nedenle, bilgi
degisiminin rekabeti kisitlayici etkilerini degerlendirir-
ken, bilgi degisimi 6ncesindeki pazar 6zellikleri ile bilgi
degisiminin bu 6zellikleri nasil degistirdigini dikkate al-
mak 6nemlidir. Buna ek olarak, bilgi degisimi sisteminin
amacl, sisteme erisim ve katihm kosullar1 gibi unsurlarn
degerlendirilmesi gereklidir. Ayrica, bilgi degisiminin sik-
Iigimin, degistirilen bilgi tiiriiniin (kamuya acik veya gizli,
toplu veya detayli, gecmis veya giincel bilgi) ve bilginin fi-
yat, miktar ya da hizmet kogullarinin tespiti bakimindan
o6neminin incelenmesi gerekmektedir. Dolayisiyla bilgiye
iliskin hususlar bakimindan Rekabet Kurumu otoriteleri
bilgi konteksinde degisik unsurlara bakmaktadir.

2.1.1. Bilgi Degisim Sekilleri

Tegebbiisler arasinda bilgi degisimi bircok sekilde gercek-
lesebilir. Bilgi, rakipler arasinda dogrudan veya meslek ku-
ruluslar gibi tesebbiis birlikleri, pazar arastirma kurulus-
lar1 ve benzeri iiciincii taraflar veya tegebbiislerin tedarikei
ya da dagitim ag1 yoluyla dolayh olarak paylagilabilir. Bu
arada, herhangi bir tegebbiisiin rekabete duyarl bilgileri-
ni, bunlar1 agik¢a veya zimnen kabul eden rakiplerine tek
tarafli olarak aciklamasi ile bu tiir bilgileri tesebbiislerin
karsilikli olarak birbirlerine aciklamalar1 arasinda ihla-
lin olusmas: bakimindan bir fark bulunmamaktadir. Her
iki durumda da rekabet ihlali olugmaktadir. Nitekim, bir
uyumlu eylemin varligl icin, karsihikh bir bilgi degisiminin
gerceklesmesinin sart olmadigi hususuna Kilavuz’da da
vurgu yapilmistir. Tek bir tesebbiisiin telefon, elektronik
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meetings and the situation the competitors accept that
information is sufficient for the existence of concerted ac-
tion. Moreover, a clear agreement to determine such prices
are not necessarily obvious. Indeed, one enterprises’s ex-
plaining strategic information to their competitors about
future trade policy is even increase the risk of restriction of
competition and the risk of occurance of concerted actions
by reducing the strategic uncertainty related to the future
functioning of the market.

On the other hand, for the firms the strategic data of the
competitors reached, if it is not reported in a clear way to
their competitors that they object to the reach of the in-
formation, the firms will be deemed to have been accepted
that information and will be deemed to have been adapted
the market behaviours accordingly.

In this context, another point that should be emphasized,
the enterprises’ coming together is unecessary to consider
the information exchange as violation. For example, at
the indirect method of information exchange "hub -and-
spoke” method, exchange of sensitive information is main-
tained by a third enterprise. To put it more clearly, the risk
of creating competitive concerns of information exchange
between the provider and the receiver is very low. How-
ever, it may crate violation of competiton in case all recipi-
ents of the competition transfer the sensitive information
to its providers and the providers lead distribute to other
competing buyers.? In this example, the situation that the
opponent buyers have never met ecah other does not elim-
inate the violation. It is important that , the competitors
will know that ,in case they provide their price informa-
tion, the similar price information of their opponents will
reach them by their providers by them same way. Indeed,
the United Kingdom’s Competition Law Appeals Tribunal
(CAT) approach about that topic in the decision in rela-
tion to this issue is ” opponent retailers sit around a table
and know that the future information will be implemented
next week will reach them through their providers”

Another important decision for the consideration of viola-
tion without the existence of communication between en-
terprises is the decision of the ABAD's T-Mobile Nether-
lands. In 2001, at a meeting held between representatives
of the five GSM operators in the Netherlands,itis discussed
to go on reduction of the commission paid to dealers for
prepaid subscriptions from September 2001. Likewise,
some other secret information of the parties has become a
hot topic at the meeting. There are only five enterprises in
the market that show high activity and there are structural
barriers to entry. The Netherlands Competition Authorit,y
(Nederlandse Mededingingsautoeriteit, NMa) as a result
of an investigation opened on the subject agreement and
gave the parties pecuniary punishment on the grounds

posta, toplantilar vb. araciligiyla stratejik bilgilerini rakip-
lerine acikladigy, diger tesebbiislerin de bu bilgileri kabul
ettigi bir durum, uyumlu eylemin varhig1 icin pekala yeter-
lidir. Ustelik ortada 6rnegin fiyatlar1 belirlemeye yonelik
acik bir anlagsmanin bulunmas: da sart degildir. Zira yal-
nizca bir tegebbiisiin gelecekteki ticari politikalar: ile ilgili
stratejik bilgileri rakiplerine aciklamasi dahi, pazarin gele-
cektekiisleyisine iligkin olarak biitiin rakipler icin stratejik
belirsizligi diisiirerek, rekabetin kisitlanmasi ve anlagmali
davraniglarin ortaya c¢ikmasi riskini artirmaktadir. Diger
yandan, rakiplerinin stratejik verileri kendisine ulagan fir-
malar, bu bilgilerin kendilerine ulagmasim istemediklerini
rakiplerine acik bir sekilde bildirmedikleri takdirde, rakip-
lerce aciklanan bilgileri kabul etmis ve pazar davranmglarini
buna gore uyarlamis sayilacaklardir.

Bu baglamda 6nemle vurgulanmasi gereken bir diger hu-
sus, bilgi degisiminin ihlal olarak degerlendirilebilmesi
icin bilgi degisimi yaptig1 iddia edilen rakip tegebbiislerin
bir araya gelmelerine gerek bulunmamasidir. Ornegin,
dolayl bilgi degisimi yontemi olan “hub-and-spoke” yon-
teminde rekabete hassas bilgilerin degisimi iiciincii bir
tesebbiis tarafindan yapilmaktadir. Daha acik ifade etmek
gerekirse, bir saglayici ile alic1 arasindaki bilgi degisiminin
tek basina rekabetci kaygi yaratma riski oldukea diisiiktiir.
Ancak, tiim alicilarin rekabete hassas bilgileri saglayicilari-
na aktarmalar1 ve bu bilgileri de saglayicilarin diger rakip
alicilara dagitmasi rekabet ihlali dogurabilecektir.? Bu 6r-
nekte, rakip alicilarin birbirleriyle hi¢ goriigsmemis olmala-
r1ihlali ortadan kaldirmaz. Onemli olan, alicilarin saglayi-
cilarina fiyat bilgilerini vermeleri halinde rakiplerinden de
benzer bilgilerin yine saglayicilari vasitasiyla gelecegini bi-
liyor olmalaridir. Nitekim, Birlesik Krallik Rekabet Huku-
ku Temyiz Mahkemesi'nin (CAT) bu konuya iligkin olarak
kararinda ortaya koydugu yaklagim “Rakip perakendeci-
lerin bir masanin etrafina oturup haftaya uygulayacaklari
bilgilerin yine saglayicilar1 vasitasiyla gelecegini biliyor
olmalaridir.

Bilgi degisiminin ihlal olarak degerlendirilebilmesi icin
ihlal icerisinde yer alan tegebbiisler arasinda iletisimin
varhiginin gerekli olmadigina iliskin bir bagka 6nemli karar
da ABAD'in T-Mobile Netherlands kararidir. 2001 yilin-
da Hollanda’da faaliyet gosteren bes GSM operatdriiniin
temsilcileri arasinda diizenlenen toplantida, 6n 6demeli
hat abonelikleri i¢in bayilere verilen komisyonlarda Eyliil
200l’den itibaren indirime gidilmesi konusu tartigilmistir.
Aymi sekilde toplantida taraflarin diger baz1 gizli bilgileri
de glindeme gelmistir. Pazarda yalnizcabu beg tegebbiis fa-
aliyet gostermekte ve yapisal olarak yiiksek giris engelleri
bulunmaktadir. Hollanda Rekabet Otoritesi (Nederlands
Mededingingsautoeriteit, NMa) konuya iligkin olarak ac-
t181 sorusturma sonucunda taraflarin anlagsma veya uyum-
lu eylem icerisinde bulunduklar: gerekeesiyle para cezasi
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that they are in concerted action. Then the local court has
approved the decision of NMa, and the topic has held be-
fore the Commerce and Industry Supreme Administrative
Court (TSY I) by the demand of appeal. TSY I requested
preliminary ruling from ABAD to become a basis for its
final decision. ABAD examined the application, TSYI
particularly has explored” one meeting ” issue that ABAD
pointed out. One single meeting that is held between the
opponents and purposing a clear information exchange
creates sufficient basis to adapt the market behaviours ac-
cordingly. Therefore, the number of the meetings is not
important. The important point about that is, whether that
information will give opportunity to opponents to change
their market behaviours in a manner that they could avoid
the risks of competition in a practical cooperation. In case
that is proved that the information exchange provides that
opportunity to the parties, in the concrete event that point
is so clear, that will constitue a presumption about the ex-
istence of casual link between the concerted action and the
market behaviours of the parties. Proving the opposite is
the parties’ obligation.

vermis, yerel mahkemenin NMa'nin kararini onaylamasi
lizerine konu temyiz talebiyle Ticaret ve Sanayi Yiiksek
Idare Mahkemesi (TSYIM) 6niine gelmistir. TSYIM nihai
kararina esas tegkil etmek {izere ABAD’dan 6n karar talep
etmistir. Bagvuruyu inceleyen ABAD, TSYIM’nin 6zellik-
le dikkat cektigi “tek bir toplant1” mevzusunu irdelemis-
tir. AD yaptig1 degerlendirmede, esasen rakiplerin pazar
davraniglarini uyumlagtirabilmek icin ihtiya¢ duyduklar:
toplantilarin biciminin, sayisinin ve sikliginin tamamen
uyumlu eylemin ve ilgili pazarm kosullarina bagh olarak
degisecegini vurgulamigtir. Bu bakimdan somut olaydaki
gibi, rakipler arasinda rekabeti kisitlamay1 amacladig acik
bir bilgi degisiminin gerceklestigi tek bir toplant1 dahi, ta-
raf olan tesebbiislerin pazar davraniglarini uyumlagtirma-
lar icin yeterli zemin olusturabilecektir. Hal béyleyken,
o6nemli olan toplantilarin sayis1 degil, yapilan bilgi degi-
siminin taraflarin pazar davraniglarim rekabetin riskle-
rinden kacinacak pratik bir isbirligi ile degistirmelerine
imkan saglayip saglayamayacagidir. Sayet bilgi degisiminin
taraflara bu imkam tanidig1 ortaya konulabilmekteyse -ki
somut olayda bu son derece nettir- bu durumda uyumlu
eylem ile taraflarin pazar davramiglar arasinda bir illiyet
bag1 oldugu, karine tegkil edecektir. Aksinin ispati ise te-
sebbiislerin sorumlulugundadir.
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2.1.2. Competition-Sensitive (Strategic) Information

Staying in the scope of the Law on the Protection of Com-
petiton is more possible for the strategic data exchange
between the opponents that reduces the ambiguity of the
market, when it is compared to the other kinds of informa-
tion exchange. Sharing of strategic data can have side ef-
fects thatlimit competition by reducing the competitive in-
stincts of the parties. The information related to the price,
quantity, customers, costs, the turnover, sales, purchases,
capacity, product qualifications, marketing plans, risks, in-
vestment, technologies R & D programs and similar infor-
mation are deemed to be competition-sensitive. In general,
information related price and quantity are the informa-
tions which’sstrategic quality is highest.

2.1.3. Coverage of Market Share

While assessing the restrictive effects on the competition
of information exchange, the degree of covering the rel-
evant markets of the enterprises that render the informa-
tion exchange is considered. In fact, the opponents who
are not the party of that information exchange can limit
the behaviours distorting the competition of enterprises
that render information exchange. For example, the enter-
prises who are not the party of an information exchange in
apurchase (sale) market, may quote a price that is above or

2.1.2. Rekabete Duyarli-Hassas (Stratejik) Bilgi

Pazardaki belirsizligi azaltan stratejik verilerin rakip-
ler arasinda degisiminin rekabetin Korunmasina iligkin
Kanun'un 4. maddesi kapsamina girmesi, bagka tiirlii bil-
gilerin degisimine kiyasla daha muhtemeldir. Stratejik
verilerin paylasilmasi, taraflarin rekabetci giidiilerinin
azaltilmasi suretiyle rekabeti kisitlayici etkiler dogura-
bilir. Fiyata, miktara, miisterilere, maliyetlere, cirolara,
satiglara, alimlara, kapasiteye, {irlin niteliklerine, pazarla-
ma planlarina, risklere, yatirimlara, teknolojilere, Ar-Ge
programlarinailigkin ve benzeri bilgilerin rekabete duyarh
oldugu kabul edilir. Genel olarak, fiyat ve miktara iligkin
bilgiler, stratejik niteligi en yiiksek bilgilerdir.

2.1.3. Pazari Kapsayicilik

Bilgi degisiminin rekabeti kisitlayic1 etkileri degerlendi-
rilirken, bilgi degisiminde bulunan tesebbiislerin, ilgili
pazar1 kapsama derecesi dikkate alinir. Zira bilgi degisimi-
nin tarafl olmayan rakipler, bilgi degisiminde bulunan te-
sebbiislerin rekabeti bozucu davraniglarimi siirlayabilir.
Ornegin, bir alim (satim) pazarinda gerceklestirilen bilgi
degisiminin tarafi olmayan tesebbiisler, aciklanan fiyatla-
rin iistiinde (altinda) fiyatlandirma yaparak, rekabeti kisit-
layic1 anlagsmanin siirdiiriilebilirligini tehdit edebilir. Bilgi
degisiminde bulunan tesebbiislerin pazarin ne kadarlik bir
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below the declared prices nad may threaten the maintain-
ability of the agreement that restricts the competition.

A certain threshold is not inculded neither in EU nor in
Turkey Guide to determine that a breach of competition
occurs that the enterprises cover a certain ratio on the mar-
ket. Because the quantity of the market that the informa-
tion exchange covers is as important as the other features
of the information that is exchanged.

2.1.4. Aggregated or Individual Undertaking-Based Data

The probability of causing the effect to restrict the compe-
tition for the information aggregated to harden the iden-
tifying the information of one enterprise is less than the
exchange of enterprise based data. That will lighten the
economical situation and be beneficial fort he customers
or suppliers in case the information such as related to the
sales,capacity data, input or component costs gathered
and published in an aggregated manner by a professional
association or market research company. Collection and
publication of data in this way, may give opportunity to the
enterprises in the market to make choices based on knowl-
edge and to adapt their strategies to the market conditions
in an effective way. In general, if a concentrated oligopoly is
not concerned, the exchange of aggregated data is unlikely
to lead to restrictive effect on competition.The exchange of
enterprise based data may easify to reach a common un-
derstanding of the market fort he enterprises. On the other
hand, this exchange may enable the enterprises to develop
the strategies to target and punish the ones who devi-
ate from the agreement . it is not possibe to determine a
threshold in which level the information is aggregated and
in which level that will not cause a breach of competition.
Even in cases where the information of a large number of
enterprises is believed to be aggregated, it may be possible
to reach the individual information of the enterprises. (eg,
press releases through the use)®. For example, in the UK
Agricultural Tractor decision, it is stated that such risk may
be possible in case of usage of ten or less enterprise based
data under each group.

On the other hand, it should not be ignored that, at some
markets the aggregated data may lead effects breaching the
competition. For example, in case concentrated and stable
exchange of aggregated databetween enterprisess in an oli-
gopoly indicates that the prices in the market occurs below
acertain level, enterprises can conclude that stem from the
deal of the Contracting Party and may lead to a retaliatory
way. In other words, it is not necessary fort he enterprises
to know “who” deviates from the agreement tosustain the
agreement for breaching the competition. It is sufficient in
case they know someone deviate from the aggrement.

béliimiinii kapsadiklarinda rekabet ihlalinin ortaya cikabi-
lecegine iligkin kesin bir esik (giivenli liman) ne AB ne de
Tiirkiye kilavuzunda yer almamgtir.?® Zira, bilgi degisimi-
nin kapsadig pazarin biiyiikliigii kadar degisimi yapilan
bilginin diger nitelikleri de 6nemlidir.

2.1.4. Toplulastirilmis / Tesebbiis Bazinda Veri

Herhangi bir tesebbiisiin bireysel verilerinin tespitini ye-
terince giiclestirecek sekilde toplulagtirilmig verilerin de-
gisiminin rekabeti kisitlayici etkilere neden olma olasili,
tesebbiis bazindaki verilerin degisimine kiyasla ¢cok daha
diisiiktiir. Satis, kapasite verileri ya da girdi ve bilesen ma-
liyetleri gibi verilerin bir meslek birligi ya da pazar aragtir-
ma sirketi tarafindan toplanmasi ve toplulagtirilmis halde
yaymnlanmasi, sektoriin ekonomik durumuna 151k tutaca-
gindan, tedarikeilerin ve miigterilerin yararina olabilir. Ve-
rilerin bu gekilde toplanmasi ve yayimnlanmasi, pazardaki
tegebbiislerin bilgiye dayal tercihler yaparak, stratejileri-
ni pazar kosullarina etkin bir sekilde uyarlamalarini saglar.
Genel olarak, yogunlagmis bir oligopol s6z konusu degilse,
toplulagtirilmig verilerin degisiminin rekabeti kisitlayic
etkilere yol agma olasihig1 diisiiktiir. Tesebbiis bazindaki
verilerin degisimi ise bir yandan tesebbiislerin, pazar ko-
nusunda ortak bir anlayiga varmalarim kolaylastirirken
6te yandan taraflarin anlagmadan sapan ya da pazara yeni
giren tesebbiisleri hedef almalarim saglayarak uygun ce-
zalandirma stratejileri gelistirmelerini miimkiin kilabil-
mektedir. Bilgi degisiminin hangi diizeyde toplulastirildig:
takdirde ihlal olma riskinin ortadan kalkacagina iligkin bir
esik say1 vermek miimkiin degildir. Bilgileri toplulastirilan
her bir grup altinda ¢ok sayida tesebbiis oldugu diisiiniil-
diigii durumlarda dahi, tegebbiislerin bireysel bilgilerine
ulagsmak (6rnegin, basin aciklamalar: da kullanilmak sure-
tiyle) miimkiin olabilir* Ornegin, UK Agricultural Tractor
Exchange kararinda, her bir grup altinda on veya daha az
tegebbiis verisi kullanilmasi halinde bu tiir bir riskin s6z
konusu olabilecegi ifade edilmisgtir.

Ote yandan, baz1 pazarlarda toplulastirilmus verilerin degi-
siminin de rekabeti bozucu etkiler dogurabilecegi hususu
g6z ardi edilmemelidir. Ornegin, yogunlasmus ve istikrarl
bir oligopoldeki tegebbiisler arasinda toplulagtirilmig ve-
rilerin degisimi, pazardaki fiyatlarin belirli bir seviyenin
altinda olustugunu gosteriyorsa, tesebbiisler anlagma ta-
raflarindan birinin anlagmadan saptig1 sonucuna varabilir
ve misilleme yoluna gidebilirler. Bagka bir deyisle, rekabeti
bozucu anlagmanin istikrarh bicimde siirdiiriilebilmesi
icin, tegebbiislerin kimin anlagmadan saptigimi bilmeleri
gerekmemekte; “birinin” anlagmadan saptigim bilmeleri
yeterli olmaktadir.
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2.1.5. Updateness of Data

Old-dated data exchange causes a lower possibility to
restrict the competition than the current and future ex-
change of data. Indeed, the exchange of old-dated data may
lead to alower possibility to indicate the future behavior of
competitors or to create a common understanding fort he
market. On the other hand, the possibility of the detection
of deviations from the agreement and the possibility of re-
taliation will be lower if the datais not current. Data’s being
not current depends on the features of the market and fre-
quency of the meetings to determine a price. For example,
the data that belongs to a much earlier date than the aver-
age length of contracts in the market are considered past-
dated. There is a clear threshold to determine that data
should be how old enough to carry a risk of disrupting the
competition. This threshold is the depends on the features
of the data such as the nature of the data, aggregation , the
frequency of information exchange and stability and trans-
parency of the relevant market. However, the Commis-
sion’s Manual it is mentioned that, it is stated in the Com-
mission decisions that more than one year old data will be
deemed as old-dated data and the data less than one year
old will be deemed as current data. For example, the Com-
mission rejected the allegations of the parties that the data
is old-dated data and stated that one year should past for
the data to be counted as old-dated data in Wirtschaftsver-
einigung Stahl and the UK Agricultural Tractor decisions.
Similarly, the Turkish Competition Authority, stated in its
opininon given for the system restructing the Petroleum
Market Pricing draft regulations that, fuel wholesale prices
and distribution rates are not allowed to be published on
the grounds that there is no consumer benefit, but stated
that there was no drawback to proclaim the date with a
year delay.

2.1.6. The Frequency of the Information Exchange

Information exchanges made at frequent intervals, facili-
tatte the enterprises to monitor the deviations from mar-
ket to reach a common understanding and agreement and
increases the risk of collaborative results. To engender
collaborative result in an unstable market, information
exchange should be done more frequently compared to
stable market.Markets involving the Long-term contracts
(the less frequent price negotiations) it will be sufficient to
gather collaborative results if the information exchange is
made rarely. Even as the Commission stated in its decision
related to T-Mobile Netherlands that, a one-time exchange
of information will be regarded as violation. Whether the
exchange of information will cause a collaborative result
will depend on the factors such as the quality, the timeli-
ness and the aggregation of the data.

2.1.5. Verinin Giincelligi

Gegmis tarihli verilerin degisiminin rekabeti kisitlama ola-
silig, glincel ve gelecege yonelik verilerin degisimine kiyas-
la daha diisiiktiir. Zira ge¢cmis tarihli verilerin degisiminin,
rakiplerin gelecekteki davramiglarinin gostergesi olma ya
da pazarla ilgili ortak bir anlayisa yol agcma ihtimali diisiik-
tiir. Ote yandan, veriler ne kadar eskiyse, anlagmadan sap-
malarin tespiti ve misilleme yapilmasi imkani da o kadar az
olacaktir. Verinin ge¢mis tarihli olup olmamasy, ilgili paza-
rin 6zelliklerine ve 6zellikle de pazardaki fiyat goriismele-
rinin sikhgna baghdir. Ornegin, pazardaki sézlesmelerin
ortalama uzunlugundan ¢cok daha 6nceki bir tarihe ait olan
veriler, gecmis tarihli olarak kabul edilir. Verinin rekabeti
bozma riski tagimamasi icin ne kadar eski olmasi gerekti-
gine dair belirlenmisg bir esik yoktur. Bu esik, verinin nite-
ligine, toplulagtirilmig olup olmamasina, bilgi degisiminin
sikligina ve ilgili pazarin istikrar: ve seffafligy gibi 6zellik-
lere baghdir. Ancak, Komisyon Kilavuzunda, Komisyon
kararlarindabir y1ldan daha eski doneme ait olan bilgilerin
gecmige ait sayilacagini, bir y1ldan daha yeni bilgilerin ise
giincel sayilacagim belirttigi ifade edilmektedir. Ornegin,
Komisyon, Wirtschaftsvereinigung Stahl ve UK Agricul-
tural Tractor Exchange kararlarinda agikea taraflarin de-
gisimi yapilan bilgilerin gecmige ait oldugu yoniindeki id-
dialarim reddetmis ve ilgili sektorlerdeki verilerin gecmige
iligkin sayilabilmeleri icin iizerinden bir y1l gecmis olmasi
gerektigini ifade etmigtir. Benzer sekilde, Tiirk Rekabet
Kurumu, Petrol Piyasasinda Uygulanacak Petrol Piyasa-
s1 Fiyatlandirma Sistemi’nin yeniden yapilandirilmasina
iligkin diizenleme taslag) hakkindaki goriisiinde, akaryakit
toptan fiyatinin ve dagitim fiyatimin kamuya duyurulma-
sinda herhangi bir tiiketici yarar1 bulunmadig: gerekeesi
ile bunlarin giincel olarak yayinlanmasina izin verilmemis,
ancak bir yillik gecikmelerle ilan edilmelerinde bir sakinca
olmadig ifade edilmisgtir.

2.1.6. Bilgi Degisiminin Siklig:

Sik araliklarla yapilan bilgi degisimleri, tegebbiislerin pa-
zarda ortak bir anlayisa ulagmasini ve anlasmadan sapma-
larin izlenmesini kolaylastirarak, igbirlik¢i sonug riskini
artirir. Istikrarsiz pazarlarda isbirlikci sonuc dogurmak
icin, istikrarli pazarlara kiyasla daha sik araliklarla bilgi
degisimi yapilmasi gerekir. Uzun dénemli sdzlesmelerin
(yani daha seyrek fiyat goriismelerinin) oldugu pazarlarda
bilgi degisimi, seyrek olarak yapilsa dahi isbirlikci sonug
icin yeterli olabilecektir. Hatta Komisyon'un T-Mobile
Netherlands kararinda ifade ettigi iizere, bir kerelik bilgi
degisimleri dahi ihlal olarak degerlendirilebilir. Bilgi degi-
siminin hangi siklikla yapildiginda igbirlikei sonuca sebe-
biyet verecegi, verinin niteligi, giincelligi ve toplulastiril-
mis olup olmamasi gibi unsurlara baghdir.
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2.1.7. Openess of Data to Public

Change of real public information is not generally expect-
ed to cause violation within the scope of Article 4 of Law
No. 4054. Real- public information is the informnation
that are equally accesible for all of the competitors and cus-
tomers considering the costs to access the information. To
consider the information as a public information, the Ac-
cess costs of customers or enterprises who are not the part
of the information should not be more than the customers
or enterprises who are the aprty of the information. There-
fore, under normal circumstances, the competitors would
prefer not to change the data that can be easily collected
from the market, and exchange of rela public information
in practice is occasional. On the other hand, in case the
cost to collect that data deters customers and enterprises
to collect that data, in that situation the data is not consid-
ered as public information in real terms. In case there is
a opportunity to collect the data from the market such as
from the customers, this situation does not mean that data
is easily accesible market data fort he opponent enterpris-
es. Even if the data available to the public (eg, information
published by the regulatory authorities) , if this informa-
tion exchange between competitors also reduces the un-
certainty in the market, collaborative results may occur.

2.1.7. Bilgilerin Kamuya Acik Olup Olmamasi

Gergek anlamda kamuya acik bilgilerin degisiminin genel-
likle 4054 sayii Kanun’un 4. madde kapsamindaihlal tegkil
etmesi beklenmez. Gergek anlamda kamuya acik bilgiler,
bilgiye erisim maliyetleri bakimindan biitiin rakipler ve
miisterilerce ayni derecede erisilebilir olan bilgilerdir. Bil-
ginin gercek anlamda kamuya acik olmast icin, bilgi degisi-
minin tarafi olmayan miisterilerin ve tesebbiislerin bilgiye
erisim maliyeti, taraf olan tegebbiislerinkinden daha fazla
olmamalidir. Dolayisiyla, normal kosullar altinda rakipler,
pazardan kolaylikla toplayabilecekleri verileri degismeyi
tercih etmeyeceginden, gercek anlamda kamuya acik bil-
gilerin degisimine pratikte pek rastlanmaz. Ote yandan,
rakipler arasinda paylasilan verilerin toplanma maliyeti,
diger tesebbiisleri ve miisterileri bu verileri toplamaktan
caydiriyorsa, veriler gercek anlamda kamuya acik bilgi
olarak kabul edilmez. Bir bilgiyi pazardan, 6rnegin miiste-
rilerden toplama imkaninin bulunmasi, bu bilginin rakip-
ler icin kolay erisilebilir bir pazar verisi oldugu anlamina
gelmez. Veriler kamuya acik olsa dahi (6rnegin diizenleyici
kurumlarin yayinladig bilgiler), bu bilgilerin rakipler ara-
sinda ayrica degisimi pazardaki belirsizligi azaltiyorsa, ig-
birlik¢i sonug ortaya ¢ikabilir.
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2.1.8. Openess of Information Exchange to Public

Rendering the information exchange in a real public way, if
the colabrorative effects of the information exchange may
be limited by the enterprises, the potential opponents and
the customers, may reduce the possibility to violate the
competition on the market. However, as also stated in the
Manual, rendering the information exchange in a public
way will not mean that completely eliminates the possibil-
ity of collaborative results in the market. To be more clear,
if any action constitutes a breach of competition, perform-
ing this action publicly does not eliminate the violation.
Indeed, Fear Treading Comission (FTC) stated in a recent
decision that, in case the the companies unilaterally share
sensitive information with competitors in the public plat-
forms, this action will be regarded as violation even if the
competitors do not respond to that action. These decisions
and resolutions of 2006 U-Haul* Valassis® dated 2010. In
both files the information exchanges are conducted at pub-
lic income teleconference (earning calls) that are widely
used to inform the investors by public companies. These
teleconferences can be followed via telephone and internet
by anyone. According to FTC, CEOs of the companies have
announced plans to increase prices if they make sure their
competitiors listen to themselves during a conference call
. FTC interpreted this action as the invitation to collude )

2.1.8. Bilgi Degisiminin Kamuya Acik Olup Olmamasi

Bilgi degisiminin gercek anlamda kamuya acik bir sekil-
de yapilmasi, bilgi degisiminin igbirlikci etkilerinin diger
tesebbiisler, potansiyel rakipler ve miisteriler tarafindan
sinirlanabildigi 6lclide, pazardaki rekabetin bozulmasi
olasiligini azaltabilir. Ancak, yine Kilavuzda ifade edildigi
iizere, bilgi degisiminin gercek anlamda kamuya acik bir
sekilde gerceklesmesi, pazardaki isbirlikci sonug olasili-
gimin tamamen ortadan kalktigi anlamina gelmeyecektir.
Daha acik ifade etmek gerekirse, herhangi bir eylem reka-
bet ihlali olusturuyor ise, bu eylemi aleni bicimde gercek-
lestirmek ihlali ortadan kaldirmaz. Nitekim, Fear Treading
Comission’in (FTC) yakin tarihli kararlarinda, firmalarin
kamuya acik platformlarda tek tarafli olarak rekabete
hassas bilgileri rakipleriyle paylagmalarinin, rakipleri
buna karsilik vermese dahi ihlal olarak degerlendirilebi-
lecegini belirtmistir. Bu kararlar 2006 tarihli Valassis® ve
2010 tarihli U-Haul® kararlaridir. Her iki dosyada da bilgi
paylasimi, ABD’de halka acik sirketler tarafindan yatirim-
cilar1 bilgilendirmek i¢in yaygmn olarak kullamilan, gelir
telekonferanslarinda (earnings calls) gerceklestirilmistir.
Bu telekonferanslar isteyen herkes tarafindan telefon ve
internet araciliiyla takip edilebilmektedir. FTC’ye gore
anilan sirketlerin CEO’lari, rakiplerinin de kendilerini
dinlediginden emin olduklar1 konferans gériigsmeler sira-
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and has opened an investigation on the grounds of viola-
tion of Article 5 of the FTC Act. Despite the lack of a proven
agreement there, FTC interprets that action without any
legitimate business justification as an attempt to agree
with the competitors by declaring the price strategies in
the middile of that meeting knowing that the competitors
will hear.

Companies requested to make a commitment to resolve
the accusations without opening a law suit before the
Court. On the final decisions rendered by FTC related to
both cases, the mentioned companies were prohibited
from unilaterally exchanging any confidential or public
information indicating their intent to restrict competition
for their competitors, for a period of 5 years for Valassis
and 20 years for U- Haul.

In another law suit claiming Delta and AirTran has
breached Articles 1 and 2 of the Sherman Act¢, the plaintiffs
claimed that AirTrain offered their rival Delta an agree-
ment with respect to reducing the capacity and increasing
baggage handling fees during their income teleconference
and Delta implicitly accepted this offer with their state-
ments during their own income teleconference. The Court
has ruled that the claims of the plaintiffs are based on suf-
ficiently explicit reasons.

2.2. Types of Information Exchange Between Competitors

There are many different ways to exchange information
between competing enterprises. Firstly, it is possible for
competitors to directly transfer the information to one
another by contacting each other. In additon, “vertical
information exchange” is also possible between the com-
peting enterprises. For example, “most favored customer
provisions” or “British contingent provisions” in the verti-
cal agreements make markets more transparent and may
facilitate enterprises to detect any deviation of other en-
terprises from the reached agreement.

Associations like unions and chambers formed by the
competing enterprises are appropriate environment for
information exchange to occur. These associations shall
not violate competition laws while performing their legal
and fair duties which can be described as increasing ac-
tivities of the enterprises in the respective sectors they are
representing. For example, if possible, they should be able
to make the information they collect from members acces-
sible to competing enterprises that are not its members,
providing information should not be mandatory, it should
be based on volunteering and associations should not be-
come platforms that competing enterprises discuss their
commercial strategies.

sinda, fiyatlar1 artirmay:r planladiklarmm bildirmislerdir.
FTC bu durumu anlagmaya davet (invitation to collude)
olarak yorumlamis ve FTC Yasasr'nin 5. maddesinin ihlal
edildigi gerekcesiyle ilgili sirketler hakkinda sorusturma
acmugstir. Her ne kadar ispatlanmis bir anlagsma bulunma-
masinakarsin, FTC’ye gore ortada hicbir hakh ticari gerek-
ce olmaksizin, rakiplerin 6greneceklerini bilerek bdyle bir
toplantida fiyat stratejilerinin aciklanmasi, sirketler tara-
findan rakiplerle anlagmayi kolaylagtirmak icin gosterilen
bir cabadir.

Sirketler suclamalarin Mahkeme’ye taginmaksizin ¢ozii-
me kavusturulabilmesi icin taahhiit vermeyi talep etmis-
lerdir. Her iki dosyaya iligkin FTC tarafindan verilen nihai
kararlarda, ad1 gecen sirketlerden Valassis’in 5, U-Haul'un
ise 20 y1l siireyle rakiplerine yonelik olarak rekabeti kisit-
lama niyetlerine isaret eden tek tarafli her tiirlii gizli veya
kamuya acik bilgi transferi yasaklanmigtir.

Delta ve AirTran’in Sherman Yasasimin 1. ve 2. madde-
lerini ihlal ettikleri iddiasiyla acilan bagka bir davada’,
sikayetciler AirTran’in kendi gelir telekonferansinda ka-
pasiteyi diigiirmek ve bagaj tasima iicretlerini yiikselt-
mek konusunda rakibi Delta’y1 anlagmaya davet ettigini,
Delta’min da kendi gelir telekonferansinda yer verdigi ifa-
deleriyle bu daveti zzimnen kabul ettigini iddia etmislerdir.
Mahkeme sikayetcilerin iddialarimin yeterince belirgin
gerceklere dayandigina hitkmetmistir.

2.2. Rakipler Arasi Bilgi Degisimi Tipleri

Birbirine rakip olan tesebbiisler arasidaki bilgi degisimi
cok farkli sekillerde gergeklestirilebilir. Oncelikli olarak,
rakiplerin birbirleri ile iletisime gecerek bilgileri birbirle-
rine dogrudan aktarmalar1 miimkiindiir. Bunun yam sira,
rakip tesebbiisler arasinda “dikey bilgi degisimi” de s6z ko-
nusu olabilmektedir. Ornegin, dikey anlagmalarda yer alan
“en ¢ok kayrilan miisteri hiikiimleri” ya da “Ingiliz sart:
hiikiimleri” pazarlar1 daha geffaf hale getirir ve herhangi
bir tegebbiisiin varilan mutabakattan yapmig oldugu sap-
malarin diger tegebbiislerce tespitini kolaylagtirabilir.

Rakip tesebbiislerin bir araya gelerek olusturduklar: der-
nek, oda gibi tegebbilis birlikleri bilgi degisiminin gercek-
lestirilebilmesi icin uygun ortamlardir. Bu tiir birliklerin
temsilcisi olduklar1 sektorlerdeki tesebbiislerin etkinlik-
lerini arttirmak seklinde ifade edilebilecek yasal ve makul
gorevlerini gerceklestirirken rekabet kurallarim ihlal et-
memeleri gerekmektedir. Ornegin, miimkiinse iiyelerin-
den topladiklari bilgileri iiyesi olmayan rakip tesebbiislere
acabilmeli, bilgi saglanmasi zorunlu tutulmayip goéniillii-
litkk esasina dayali olmal ve birlikler rakip tegebbiislerin
ticari stratejilerinin tartigildigi platformlar haline doniis-
tlrtilmemelidir.
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In some cases, information related to the market could
be gathered and sold to market players by independent
research or consultancy firms (like Nielsen, Dataquest,
IDC etc.). Data gathered by such research and consultancy
firms is mostly publicly available or gathered from the re-
tail outlets by such firms’ own efforts. Even though infor-
mation that research and consultancy firms sell to market
players are usually sensitive to competition (such as shelf
prices, shelf shares or availability of the products), compe-
tition authorities may act hesitant to evaluate gathering of
such information as a violation. There are several reasons
for this kind of moderate approach (OECD, 2010). First of
all, usually there is not any actual information exchange
between the competitors on the data gathered by research
and consultancy firms. Because data is gathered from the
market (like shelves) by these firms with their own effort,
they are not being provided by the competing enterprises
directly. Therefore, “existence of an agreement between
competitors”, which is a condition necessary for the exist-
ence of a cartel is not fulfilled. Secondly, the data gathered
by research and consultancy firms are generally public
information. Therefore, there is only a little chance of cre-
ating a collaboration that is restricting competition in the
market by gathering and distributing such information by
firms. Thirdly, significant cost advantages can be achieved
by letting teams that are experts on gathering and inter-
preting data perform this activity.

On the other hand, even if the market research conducted
by the research and consultancy firm fulfills the above-
mentioned three requirements, occurance of violation of
competition will be possible if this firm is authorized joint-
ly by competing enterprises in the market (for example, if
there is an agreement between competing enterprises on
giving power of attorney to this firm for performing the
study) and if information is given to the research and con-
sultancy firm directly by the competing enterprises in the
market (OECD, 2010).

3.ISSUES RELATED TO THE MARKET

It is easier for enterprises to achieve collaborative results
in sufficiently transparent, congested, stable, symmetrical
and uncomplicated markets. Information exchange can fa-
cilitate collaborative results through methods like increas-
ing transparency in the market, reducing complexity and
asymmetry of the market, stabilizing the market.

3.1. Transparency of the Market

Collaborative results are more likely to occur in trans-
parent markets. Transparency may facilitate enterprises
executing and sustaining anti-competitive agreements.
Information exchange may reduce uncertainties as to the

Baz1 durumlarda ise pazara iligkin bilgiler bagimsiz arag-
tirma veya damigmanlk firmalar1 (6rnegin, Nielsen, Da-
taquest, IDC gibi) tarafindan toplanip pazardaki oyuncu-
lara satilabilmektedir. Bu tiir arastirma ve damigmanhk
firmalar tarafindan derlenen veriler ¢cogunlukla kamuya
acik verilerdir ya da perakende satis noktalarindan fir-
manin kendi cabas: ile toplanmaktadir. Aragtirma ve da-
mgmanlik firmalarinin pazardaki oyunculara sattiklari
bilgiler cogu zaman rekabete duyarh bilgiler (6rnegin, raf
fiyatlari, tirinlerin raf paylar1 veya bulunurluklar1 gibi)
olmasina ragmen rekabet otoriteleri bu tiir bilgilerin top-
lanmasmin ihlal olarak degerlendirilmesinde cekingen
davranabilmektedirler. Bu tiir iliml yaklagimin birkacg ne-
deni bulunmaktadir (OECD, 2010) Birincisi, arastirma ve
damigmanhk firmalarinin topladigi verilerde ¢ogunlukla
gercek anlamda rakipler arasinda bir bilgi degisimi yasan-
maz. Zirabilgiler bu firmalar tarafindan pazardan (6rnegin
raflardan) kendi cabalariyla toplanir, rakip tesebbiislerden
dogrudan temin edilmezler. Dolayisiyla, bir kartelin varli-
gindan bahsedebilmek i¢in gerekli olan “rakipler arasinda
bir anlagmanin varlif1” sart1 saglanamaz.

Ikincisi, aragtirma ve danigmanlik firmalar1 tarafindan
derlenen bilgiler genellikle kamuya acik bilgilerdir. Dola-
yisiyla bu tiir bilginin firmalarca derlenerek dagitilmasi
pazarda rekabeti sinirlayici bir igbirligi yaratma riski az-
dir. Ugﬁncﬁsﬁ, verileri toplama ve yorumlama konusun-
da uzman ekiplere bu faaliyetin yaptirilmasi tesebbiislere
6nemli maliyet avantajlar1 saglayabilir.

Diger yandan, aragtirma ve danismanlik firmasi tarafindan
yapilan pazar aragtirmasi yukaridaki ii¢c kosulu saglasa dahi
sayet bu firma pazardaki rakip tesebbiislerce ortaklasa yet-
kilendirilmis ise (6rnegin, bu firmaya calismay1 yapmasi
icin vekaletname verilmesi konusunda rakip tesebbiisler
arasinda bir anlagma var ise) ve bilgileri aragtirma ve da-
nigmanlik firmasina pazardaki rakip tesebbiisler dogrudan
veriyorlar ise rekabet ihlalinin olugsma ihtimali s6z konusu
olacaktir (OECD, 2010).

3.PAZARA iLiSKIN HUSUSLAR

Yeterince seffaf, yogunlasms, istikrarli, simetrik olan ve
karmasik olmayan pazarlarda tegebbiislerin isbirlik¢i so-
nuca ulagsmalar1 daha kolaydir. Bilgi degisimi pazarda sef-
fafligy artirmak, pazarin karmagikligini ve asimetriyi azalt-
mak, pazari istikrarh hale getirmek gibi yollarla igbirlikci
sonucu kolaylastirabilir.

3.1. Pazarin Seffaflig

Seffaf pazarlarda, isbirlik¢i sonuglarin ortaya cikma olasili-
81 daha yiiksektir. Seffaflik, tesebbiislerin rekabeti bozucu
anlagsma yapmalarini ve siirdiirmelerini kolaylastirabilir.
Bilgi degisimi seffaflig) artirarak, fiyat, miktar, talep, mali-
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factors sensitive to competition such as price, quantity,
demand and costs by increasing transparency. Lower the
transparency level of the maket prior to the information
exchange, higher the anti-competitive effect of the infor-
mation exchange will be. In comparison, possibility of
restricting competition by an information exchange that
does not contribute much to the transperancy of the mar-
ket is lower than an information exchange that increases
the transparency of the market significantly. Therefore,
transparency level of the market before and after the in-
formation exchange and how the information exchange
has changed this level are the indicative factors of the pos-
sibility of information exchange causing any restriction on
competition. Transparency level prior to the information
exchange depends on factors such as the number of enter-
prises in the market and publicity level of trading in the
market. The key point to be considered in the assessment
of changes in the level of transparency of the market is to
determine the extent to which the enterprise may use the
existing information to foresee its competitiors’ actions.

3.2. Congestion Level of the Market
In narrow oligopolies, there is a higher chance for collabo-

rative results to occur because it is easier for few numbers
of enterprises to settle on coordination conditions and it is

yetler gibi rekabete duyarh unsurlara iliskin belirsizlikleri
azaltabilir. Bilgi degisimi 6ncesinde pazarin seffafhik diize-
yi ne kadar diisiikse, bilgi degisiminin rekabeti bozucu et-
kisi o kadar yiiksek olacaktir. Pazarin geffaf hale gelmesine
fazla katkida bulunmayan bir bilgi degisiminin rekabeti ki-
sitlama olasilig, pazardaki seffafligi 6nemli 6l¢iide artiran
bir bilgi degisimine kiyasla daha diisiiktiir. Dolayisiyla, pa-
zarin bilgi degisimi dncesi ve sonrasindaki seffaflik diizeyi
ile bilgi degisiminin bu diizeyi nasil degistirdigi, bilgi degi-
siminin rekabeti kisitlayici etki dogurma olasiiginin belir-
leyici unsurudur. Bilgi degisimi 6ncesi seffaflik diizeyi, pa-
zardaki tesebbiis sayis1 ve alim-satim iglemlerinin alenilik
derecesi gibi faktorlere baghdir. Pazarin seffafhik diizeyin-
deki degisimin degerlendirilmesinde dikkat edilmesi gere-
ken kilit nokta, tesebbiislerin mevcut bilgiyi, rakiplerinin
davraniglarim 6ngérmek icin ne 6l¢iide kullanabileceginin
belirlenmesidir.

3.2 Pazarin Yogunlagsma Derecesi

Dar oligopollerde, az sayida tegebbiisiin koordinasyon
kosullar1 konusunda uzlagsmasinin ve anlasmadan sapma-
larin izlenmesinin daha kolay olmasi nedeniyle isbirlikci
sonuclarin gerceklesme olasilig1 daha yiiksektir. Dolayisiy-
la, dar oligopollerde, bilgi degisiminin rekabeti kisitlayic
etkilere yol agma olasilig, diger oligopollere kiyasla daha
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easier to monitor deviations from the agreements. Thus,
narrow oligopolies are more likely to cause restrictive ef-
fects on competition in comparison to other oligopolies.
However, even in the markets with many enterprises,
coordination between more enterprises and monitoring
deviations from agreements may be facilitated by informa-
tion exchange through increasing transparency or making
the market suitable for coordination.

3.3. Complexity of the Market

In a complex market structure, it is more difficult for en-
terprises to achieve collaborative results. However, infor-
mation exchange can reduce the complexity of this type
of markets to some extent. In a complex market structure,
more information exchange is needed for settling on co-
ordination conditions and monitoring deviations from
the agreements. For example, compared to another mar-
ket where a large number of differentiated products are
involved, it is easier for a collaborative result related to
the price of a homogeneous product to occur. In addition,
enterprises can establish rules to simplify pricing by ex-
changing information in order to overcome the difficulty
of reaching collaborative results related to the prices of dif-
ferentiated products.

fazladir. Bununla birlikte, ¢ok sayida tegebbiisiin oldugu
pazarlarda dahi bilgi degisimi, seffaflig1 artirmak ya da pa-
zar1 koordinasyona elverigli hale getirmek suretiyle, daha
fazla sayida tegebbiis arasinda koordinasyonu ve anlagma-
dan sapmalarin takibini kolaylagtirabilir.

3.3. Pazarin Karmasikligi

Tegebbiislerin, karmagik bir pazar yapisinda, igbirlikei so-
nuca ulagmalar1 daha zordur. Ancak bilgi degisimi, bu tiir
pazar yapilarinin karmagikligim bir él¢iide azaltabilir. Kar-
magik bir pazar yapisinda, koordinasyon kogullar: iizerin-
de uzlagmak ve anlasmadan sapmalar izlemek icin daha
fazla bilgi degisimine ihtiya¢ duyulur. Ornegin, homojen
bir tiriiniin fiyatina iligkin igbirlik¢i sonug gerceklesmesi,
cok sayida farkhlagtirilmig {irtiniin s6z konusu oldugu bir
pazardakine gore daha kolay olacaktir. Bununla birlikte
tesebbiisler, cok sayida farklilagtirilmis iiriiniin fiyatlarina
iligkin igbirlik¢i sonuca ulagmanin zorlugundan kurtulmak
icin, bilgi degisimi yaparak fiyatlandirmay basitlestirecek
kurallar getirebilirler.

3.4.Pazann istikran

Isbirlik¢i sonuglarin ortaya cikma olasiligy, arz ve talep ko-
sullarinin gérece daha az degisken oldugu, diger bir deyisle
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3.4. Stability of the Market

Likelihood of collaborative results to occur is higher in
markets that supply and demand conditions are relatively
less variable, stable in other words. In an unstable environ-
ment, it is difficult to know whether a decline in sales of an
enterprise is due to general decline in demand or relatively
low pricing of competitors and thus it is difficult to sustain
the collaborative results. In this context, variable demands,
internal growth of some of the enterprises in the market or
the frequent new entries to the market may indicate that
the market is not stable enough to ensure coordination.
However, information exchange can form a basis for col-
laborative results by increasing the stability of the market.

3.5. Symmetric Structure of the Market

There is a high chance of collaborative results to occur in
symmetrical market structures. When enterprises are sim-
ilar in aspects like costs, demand, market shares, product
range and capacity, possibility of coordination between en-
terprises is increased because competing motives will also
be similar. However, information exchange may also pro-
vide opportunities for collaborative results in the markets
where the enterprises are dissimilar. Information exchange
can assist enterprises on determining the differences be-
tween the enterprises and developing tools to resolve these
differences, so that coordination between them is easier.

4.INFORMATION EXCHANGE BEING A VIOLATION OF COM-
PETITION ON ITS OWN IN LIGHT OF THE INTERNATIONAL
JURISPRUDENCE

Generally, there are three different ways competition au-
thorities approach to information exchange between com-
petitors:” (i) Information exchange can be part of a larger
cartel violation, (ii) Information exchange can be part of a
larger collaboration agreement (e.g. joint venture, stand-
ardization or R & D agreements), (iii) Sharing information
(stand-alone or pure information exchanges) can be evalu-
ated in terms of violation on its own (without being part of
a cartel or a collaboration agreement). Among these three
different information exchanges, it is easier to analyze the
first two, compared to the third one. Because, in the first
case where exchange of information functions to monitor
whether the competitors comply with the cartel agree-
ment or not, competition authorities can use information
exchanges as evidence of the violation (part of a cartel
agreement). On the contrary, information exchange will be
received in a more moderate way in the second case where
collaborations creating activities are involved. However,
exchange of information between competitors may be con-
sidered as a violation of competition in the third case where
an evidence of a cartel between the competitors cannot be
presented.

istikrarl oldugu pazarlarda daha yiiksektir. istikrarsiz bir
ortamda, bir tegebbiisiin satiglarindaki diisiisiin, talepteki
genel diislisten mi, yoksa rakibinin gorece diisiik fiyatlama
yapmasindan mi1 kaynaklandigini bilmesi ve dolayisiyla is-
birlik¢i sonucun siirdiiriilmesi giic olacaktir. Bu baglamda,
talebin degisken olmasi, pazardaki baz tegebbiislerin i¢csel
biiylimesi ya da pazara yeni giriglerin sik olmasi, pazarin,
koordinasyon saglamaya yetecek kadar istikrarli olmadi-
g1 gosterebilir. Bununla birlikte bilgi degisimi, pazardaki
istikrar artirarak, isbirlik¢i sonuca zemin hazirlayabilir.

3.5. Piyasalarin Simetrik Yapisi

Simetrik pazar yapilarinda igbirlik¢i sonucun gerceklesme
olasiligy yliksektir. Tesebbiislerin maliyetler, talep, pazar
paylary, {iriin yelpazesi, kapasite gibi acilardan benzer ol-
dugu durumda, rekabetci giidiileri de benzer olacagindan,
tegebbiisler aras1 koordinasyon ihtimali artar. Ancak, bilgi
degisimi, farklilasmis tegebbiislerin bulundugu pazar ya-
pilarinda da isbirlikei sonuclara imkan saglayabilir. Bilgi
degisimi, tesebbiislerin birbirlerinden farklilik arz eden
yonlerini tespit etmek ve bu farkliliklarimi gidermek tizere
araclar gelistirmek, boylece aralarindaki koordinasyonu
kolaylagtirmak icin yontemler gelistirmelerine yardimei
olabilir.

4. ULUSLAR ARASI iCTIHATLAR ISIGINDA BiLGi DEGiSi-
MiNiN TEK BASINA REKABET iHLALI OLABILMESi

Rekabet otoritelerinin rakipler arasindaki bilgi degisim-
lerine yaklasimi genel olarak {i¢ farkh bicimde olabilmek-
tedir:® (i) Bilgi degisimi daha biiyiik bir kartel ihlalinin
parcasi olabilir, (ii) Bilgi degisimi daha biiyiik bir isbirligi
anlagmasinin (6rnegin ortak girigim, standardizasyon veya
Ar-Ge anlagmasimin) parcasi olabilir, (iii) Bilgi paylagimi
tek bagina (stand-alone ya da pure information exchan-
ges) ihlal bakimindan degerlendirmeye alinabilir (kartel
veya isbirligi anlagmasinin parcasi olmadan). Bu ti¢ farkh
bilgi degisiminden ilk ikisinin analiz edilmesi iiciinciisii-
ne kiyasla daha kolaydir. Zira, bilgi degisimlerinin kartel
anlagmasina rakiplerin uyup uymadiklarim gézleme igle-
vini yerine getirdigi ilk durumda rekabet otoriteleri bilgi
paylagimlarini ihlalin bir delili olarak (kartel anlagmasinin
bir parcasi) kullanabileceklerdir. Tersine, etkinlik yaratan
igbirliklerinin s6z konusu oldugu ikinci durumda ise bilgi
paylagimlarina daha ilimlh yaklagilacaktir. Oysa, rakipler
arasinda bir kartele iliskin bir delilin ortaya konulamadig:
iictincli durumda da rakipler arasindaki bilgi degisimleri
rekabet ihlali olarak degerlendirilebilecektir.

Rekabete hassas bilgi degisiminin Komisyon ve ABAD ta-
rafindan degerlendirildigi 6ncii dosyalar yukaridaki iiclii
ayrima gore incelendiginde, hemen hemen tamaminda
bilgi degisiminin karteller gibi daha agir ihlallerin kii¢iik
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When the preliminary files where the exchange of infor-
mation that are sensitive to competition is reviewed by
the Commission and ABAD are examined according to the
foregoing triple distinction, it can be seen that almost in
every one of them information exchanges are little parts
of larger violations like cartels.® A similar observation can
be made for Turkey. Suiker Unie decision is very important
among the ABAD decisions in this aspect. In the relevant
case, parties defended that they did not act in a certain
scheme, therefore parallel behaviors that were detected
should not be considered as concerted actions. In its deci-
sion, ABAD defined concerted action as:

“although not reaching to the stage where an agreement ex-
ists, it is a type of coordination that is deliberatively executed
by the enterprises against the risks of competition and forms
a practical cooperation amongst them, that causes occur-
rence of competition conditions that does not comply with
the conditions that should have been existing under regular
circumstances when product quality, importance and num-
ber of enterprises, market size and structure are taken into
consideration”

In this respect, it emphasized that concerted action is far
from requiring a certain plan and in light of the projections
at the core of ABAD as to the competition term, it pointed
out that every financial player has to determine the policy
it plans to implement independent from its competitors.
In this context, it expressed that,

“such independence does not deprive financial players of
keeping up with their competitors’ current or estimated be-
haviors in a rational way, however forbids any kind of direct
or indirect communication between these players that has
the intention or effect to influence the existing or potential
competitors’ behaviors in the market or to inform competi-
tors as to the behaviors they plan to implement”

In light of the existing evidence, ABAD decided that the
violation exists stating that the plaintiffs are in contact
with each other and in fact they intended to remove all
kinds of uncertainty regarding the future behavior of their
competitors. This decision of ABAD is considered to be the
first decision indicating that even when other anti-com-
petitive agreements exist in the present case, information
exchange can be evaluated as an independent violation and
can be subject to sanctions.

First decision Commission adopted that mere information
exchange agreement without any other agreement behind
was deemed a violation is Fatty Acids decision.” Enterpris-
es operating in the fatty acid industry in 1976 began shar-
ingindustry-wise aggregated statistics through established
enterprise associations and appointed independent third

birer parcasi oldugu goriilmektedir.” Benzer bir gozlemi
Tiirkiye icin de yapmak miimkiindiir. Bu yondeki ABAD
kararlar icerisinde Suiker Unie karar1 olduk¢a 6nemlidir.
Tlgili davada taraflar belirli bir plan ¢ercevesinde hareket
etmediklerini, bu bakimdan tespit edilen paralel davranis-
larin uyumlu eylem olarak degerlendirilemeyecegini sa-
vunmuglardir. ABAD kararda uyumlu eylemi,

“bir anlagsmanin varligt asamasina gelmemekle birlikte,
triiniin yapisy, tegebblislerin énem ve sayilary, pazarmn bii-
yuikliigii ve yapist dikkate alindiginda normal sartlar altinda
pazarda bulunmast gereken kosullara uymayan rekabet ko-
sullaruun ortaya ¢ikmasina yol acan, tesebbiislerin rekabe-
tin risklerine karst bilerek ikame ettikleri, aralarinda pratik
isbirligi saglayan bir koordinasyon sekli”

olarak tanimlamigtir. Bu bakimdan uyumlu eylemin belirli
bir plan gerektirmekten ¢ok uzak oldugunu vurgulamis ve
rekabet kavramina iligkin olarak ABIDA’nin éziinde yatan
ongoriiler 15181nda, her bir iktisadi aktoriin uygulamay:
planladig: politikayi rakiplerinden bagimsiz olarak belirle-
mesi gerektigine dikkat cekmistir. Bu cercevede,

“soz konusu bagimsizlik gereginin iktisadi aktorleri rakiple-
rinin mevcut veya tahmini davraniglarina akilct bir sekilde
ayak uydurmaktan mahrum birakmadigini, ancak bu aktér-
ler arasinda, mevcut veya potansiyel rakiplerinin pazardaki
davrariglarim etkileme veya kendileri tarafindan uygqula-
maya konulmasi planlanan davramiglardan rakiplert haber-
dar etme amac veya etkisine sahip her tiirlii dogrudan veya
dolayli irtibati yasakladigint”

belirtmistir. Mevcut deliller 15181inda, davacilarm birbir-
leriyle irtibat halinde bulunduklarim ve gercekte rakip-
lerinin gelecekteki davraniglarina iligkin olarak her tiirlii
belirsizligi kaldirmay1 amacladiklarimi belirterek ihlalin
varligina karar vermigtir. ABAD’1in bu karari, somut olay-
da rekabete aykir1 bagka anlagsmalarin varhginda dahi bil-
gi degisiminin bagimsiz bir ihlal olarak degerlendirilerek
yaptirima tabi kilinabilecegini isaret eden ilk karar olarak
yorumlanmaktadir.

Arkasinda bagka bir anlasma olmaksizin Komisyonun salt
bilgi degisimi anlagmasini ihlal olarak kabul ettigi ilk karar
Fatty Acids kararidir.'® 1976 yilinda yag asidi endiistrisinde
faaliyet gosteren tesebbiisler, kurulan tesebbiis birligi ve
atanan bagimsiz iiciincii sirket aracihigiyla endiistri gene-
linde toplulastirilmig istatistikleri paylagsmaya baglamiglar-
dir. Sistem kapsaminda bireysel firma verilerinin dogrudan
veya dolayl olarak belirlenememesi icin gerekli tedbirler
alindigy gibi tesebbiis birligi {iyeleri de bu tiir bilgilerin pay-
lagilmamasi gerektigi konusunda 6zellikle uyarilmistir. Bu
bakimdan s6z konusu bilgi degisimi sisteminin rekabet ku-
rallarina uygun olarak tasarlandigi goriilmektedir.
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parties. Necessary measures were taken within the system
so that individual company data cannot be determined di-
rectly or indirectly and members of the enterprise associa-
tion were especially warned that such information should
not be shared. In this regard, it is clear that said informa-
tion exchange system is designed in compliance with the
competition rules.

As for the year 1979, upon market leader Unichema’s pro-
posal, three largest producers agreed to share total sales
numbers of previous three years (1976-1978) to begin with
and as of the following year they agreed to regularly share
their total sales once every three months. On the time the
agreement was made total market share of the parties were
52% for stearin, 70% for the olein. Approximately 40 small
enterprises were operating in the market along side the
mentioned three enterprises. Furthermore, there were
structural overcapacity in the market and recession could
be observed. In addition, it was understood from the docu-
ments obtained in the investigation that the parties were
disturbed by the overcapacity and price declines in the
market and the way to overcome this is to expel “ineffec-
tive” small players in the market.”® In fact, customer transi-
tions between the parties were described in the documents
as “stolen sales”, whereas getting other producers’ custom-
ers were described as “legal acquisitions”.

1979 yilina gelindiginde ise en biiyiik {i¢ iiretici, pazar li-
deri Unichema’nin teklifi iizerine baglangic icin gecmis ti¢
yila (1976-1978) ait toplam satislar olmak {izere, izleyen
yildan itibaren ii¢ ayda bir toplam satiglarim diizenli ola-
rak paylagsmak {izere anlagsmiglardir. Anlagsmanin yapil-
dig1 siralarda taraflarin toplam pazar paylar stearin icin
%52, olein i¢in %70 diizeyindedir. Pazarda s6z konusu ti¢
tesebbiis yaninda 40 civarinda kiiciik tesebbiis daha faa-
liyet gostermektedir. Bunun yaninda pazarda yapisal ola-
rak agir1 kapasiteler bulunmakta ve durgunluk (recession)
gozlenmektedir. Ayrica acilan sorusturmada elde edilen
belgelerden, taraflarin pazardaki fazla kapasiteden ve fiyat
diisiislerinden rahatsiz olduklari, bunu gidermenin yolunu
ise pazardaki “etkisiz” kii¢iik oyuncularin pazar digina cik-
masinda gordiikleri anlagilmigtir." Zira belgelerde taraflar
arasindaki miisteri gecisleri “calinmig satiglar” olarak de-
gerlendirilirken diger iireticilerin miisterilerinin baglan-
mas! “yasal kazanimlar” olarak nitelenmistir.

Taraflar bilgi degisiminin ge¢mise yonelik olmasi nedeniy-
le rekabeti kisitlayic1 amaca sahip olmak icin fazla genel
oldugunu 6ne siirmiiglerdir. Ancak Komisyon bu iddiala-
r1 kabul etmemistir. Elde edilen belgelere gore taraflarin
pazar1 duraganlastirma (stabilization) amaciyla hareket
ettiklerini ve durgunluk (recession) yaganan pazarda bilgi
degisimini etkin bir sekilde siirdiirerek, kendi pazar pay-
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Parties argued that information exchange was too broad
to have competition restricting purposes since it was ret-
rospective. However, the Commission did not accept these
claims.

It was stated that according to the obtained documents,
the parties acted with the purpose of stabilizing the market
and they were able to observe whether their market shares
are violated or whether there are severe changes in the mu-
tual power balance in the market by effectively sustaining
information exchange in a market going through reces-
sion. According to the Commission the system occured in
the following way: First, total sales data parties shared with
each other, related to the years 1976-78, has enabled them
to determine the position of the parties in the market.
Then the regular quarterly exchange of information ena-
bles each company to monitor the competitive activities of
two of its largest competitors in the market and changes in
the market shares in a quick and easy way. Thus, the agree-
ment that artificially increased the transparency between
the parties inevitably decreased the competiton between
major competitors by significantly removing the uncer-
tainty about the future activities of competitors. In light of
these determinations, the Commission concluded that the
mentioned information exchange has the intention and
effect to restrict competition and in its own words, for the

larina bir tecaviiziin veya pazardaki karsilikli gii¢c dengele-
rinde sert degisimlerin olup olmadigin gozleyebildiklerini
belirtmigtir. Komisyona gore sistem su sekilde iglemistir:
Oncelikle taraflar arasinda paylagilan 1976-78 yillarima
iligkin toplam satis verileri, taraflarin pazardaki kargilikli
konumlarim belirlemelerini saglamigtir. Sonraki ticer ay-
lik diizenli bilgi degisimleri ise her bir firmanin, pazardaki
en biiyiik iki rakibinin rekabetci faaliyetlerini ve kendisine
kiyasla pazar paylarindaki degisimleri hizl ve kolay bir se-
kilde izleme olanag) tanimigtir. Boylelikle taraflar arasin-
daki seffaflig1 yapay olarak yiikselten anlagma, rakiplerin
gelecekteki faaliyetleri ile ilgili belirsizligi 6nemli dlciide
kaldirarak kacinilmaz sekilde en 6nemli rakipler arasin-
daki rekabeti azaltmigtir. Bu tespitler 15181nda s6z konusu
bilgi degisiminin rekabeti kisitlama amag ve etkisine sahip
oldugu sonucuna ulasan Komisyon, kendi ifadesiyle ilk
kez saf bir bilgi degisimi anlagmasi i¢in taraflara para ce-
zas1 uygulamistir.® Komisyonun Fatty Acids kararindan
sonra bilgi degisiminin tek bagina ihlal olup olamayacag:
konusundaki kapsamli analizi 1990’11 yillarin baginda UK
Agricultural Tractor Exchange davasinda gelmigtir. Ko-
misyonun bu karar1 temyiz edilmesine ragmen yiiksek
mahkemeler tarafindan aynen onaylanmistir.

Pigmaf (2010), AB rekabet hukukunda T-Mobile Nether-
lands kararmin bilgi degisiminin ele alinmasinda kiiciik
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first time imposed penalty fines to the parties for a mere
information exchange agreement." Following the Fatty
Acids decision, Commission’s comprehensive analysis on
whether exchange of information could be a violation on
its own was made at the beginning of the 1990s on the UK
Agricultural Tractor Exchange case. Although this deci-
sion of the Commission was appealed, Supreme Court ap-
proved the decision exactly as it is.

Pismaf (2010) is of the opinion that T-Mobile Netherlands
decision could be considered as a small milestone on in-
formation exchange under EU Law. Indeed, the Commis-
sion,’> who was of the opinion that mere exchange of in-
formation shall only be taken into consideration with an
impact analysis on the basis of ABAD ’s past jurisprudence
until a few years ago, stated in its new Guide published in
2011 that exchanging prospective price and quantity infor-
mation shall be considered as a “breach in purpose” and it
will be difficult to obtain any exemption substantially un-
der the influence of T-Mobile Netherlands. Furthermore,
it was stated that in cases where prospective elimination
of uncertainties based on retrospective data will also be a
violation.

Another decision that information exchange can be con-
sidered as a violation of competition on its own without
being part of a broader cartel is a recent banana decision
of GM."®* GM approved the decision which the information
exchange between banana producers as to the prices they
plan to submit to their customers was considered as a con-
certed action on its own even if they are not prospective
real prices. It was stated in the decision on violation that
there was not any obligation to establish causality between
the information exchange and market prices and possibil-
ity ofinformation exchange adversely affecting the compe-
tition between the competitors by increasing transparency
was sufficient.

In other countries’ practices, there are many decisions
where mere exchange of information was considered as a
violation on its own without being part of any cartel agree-
ment as well. For example, in YM Container Corporation
decision in the United States, it was decided that there
was price information exchange, but there was not an
agreement to adhere to a certain price plan, however in
an industry where demand elasticity of the product is low,
congestion is quite high and the primary competition is on
prices, sharing the current price information will freeze
the competition on prices and thus will have an anticom-
petitive effect.

A similar decision was adopted by the French Competi-
tion Council. In 1997, it became evident that three mobile
phone operators started sharing detailed and confiden-

capli bir milat olarak degerlendirilebilecegi diisiincesinde-
dir. Nitekim ABAD’1n ge¢mis ictihadina dayanarak, hentiz
birkag y1l 6ncesine kadar salt bilgi degisimi uygulamala-
riin ancak bir etki analiziyle ele alinabilecegi goriisiinde
olan Komisyon', biiyiik 6l¢ciide T-Mobile Netherlands’in
etkisiyle 2011 yilinda yayimladigi yeni Kilavuz’unda, ile-
riye doniik fiyat ve miktar bilgilerinin degisiminin “amac
bakimindan ihlal” olarak degerlendirecegini ve muafiyet
almalarmin zor oldugunu belirtmistir. Ayrica, ge¢mise do-
niik verilerden yola cikarak ileriye déniik belirsizliklerin
giderildigi durumlarda da ihlalin s6z konusu olacag ifade
edilmektedir.

Bilgi degisiminin daha genig bir kartelin parcasi olmadan
tek bagina rekabeti ihlali sayilabilecegine iliskin yeni tarih-
li bir karar da GM’nin muz kararidir.** GM, muz tireticileri-
ninileriye doniik gercek fiyatlar olmasa dahi miisterilerine
vermeyi planladiklari fiyat tekliflerine iliskin aralarindaki
bilgi degisiminin tek bagina uyumlu eylem olarak deger-
lendirilmesini onamugtir. Kararda ihlal sonucuna varilir-
ken, bilgi degisimi ile piyasada gozlenen fiyatlar arasinda
bir nedensellik iligkisinin kurulma zorunlulugunun bu-
lunmadigy, bilgi degisiminin seffaflig: arttirmak suretiyle
rakipler arasindaki rekabeti olumsuz yonde etkileme po-
tansiyelinin yeterli oldugu ifade edilmisgtir.

Diger iilke uygulamalar: da, herhangi bir sekilde kartel an-
lagmasinin bir parcasi olmaksizin salt bilgi degisimi uygu-
lamalarmin tek bagina ihlal olarak degerlendirildigi karar-
larla doludur. Ornegin, ABD’de YM Container Corporation
kararinda, fiyat bilgilerinin degisiminin s6z konusu oldu-
gunu, ancak belirli bir fiyat planina bagh kalmaya yonelik
bir anlagmanin bulunmadigini, buna ragmen iiriiniin talep
esnekliginin diisiik, yogunlagmanin oldukca yiiksek ve
asli rekabetin fiyatlar tizerinde oldugu bir endiistride, en
giincel fiyat bilgilerinin paylasilmasinin fiyat rekabeti icin
gayretleri dondurmak suretiyle, rekabete aykir: bir etkiye
sahip oldugu sonucuna varmugtur.

Benzer bir karar da Fransiz Rekabet Konseyi'nden gelmis-
tir. U¢ mobil telefon isletmecisinin 1997 yilinda miisterile-
rine ve ticari stratejilerine iligkin aylik bazda detayl ve gizli
bilgi paylasimina bagladig tespit edilmistir. Konsey ayrica
ilgili tesebbiislerin 2000 y1linda gizli bir anlagma ile pazar
paylarini dondurmaya karar verdiklerini ve bu anlagmay1
2002 yihina kadar uyguladiklarini belirlemigtir. Kararda
tesebbiislerin bu davraniglarinin amacinin pazar paylarini
arttirmak yerine, kullanici bagina diigen karin arttirilmasi
oldugu ifade edilmistir. Konsey’'e gore her iki eylem de bir-
birinden bagimsiz olarak rekabet ihlali tegkil etmektedir.
Konsey, bilgi degisiminin 2000 y1linda akdedilen anlagsma-
nin izlenmesi icin kullanilan bir arag niteliginde oldugunu
kararinda ayrica belirtmisgtir.
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tial information regarding their customers and
commercial strategies on a monthly basis. The
Council also confirmed that the respective en-
terprises have agreed to freeze their market
shares with a secret deal in 2000 and they have
implemented this agreement until 2002. It was
stated in the decision that the purpose of these
behaviors was to increase the profit per custom-
er instead of increasing market shares. Accord-
ing to the Council both actions constitute an in-
fringement of competition independently. The
Council additionally stated in its decision that
information exchange was a tool used for moni-
toring the agreement executed in 2000.

Lithuanian Competition Authority’s decision
dated 2008 regarding seven dairy product man-
ufacturers is another decision that information
exchange between the competitors was consid-
ered as a violation on its own without any cartel
agreement. Mainly there are two major violation
claims in the decision. First one is seven mem-
bers of Lithuanian Dairy Association creating
an information exchange system. Second one
is three of the aforementioned seven members
agreeing to set prices together directly. These
claims from the first to the assessing authority
changed the nature of the information and stat-
ed that attention should be paid to the structure
of the relevant market. Lithuania Dairy Associa-
tion between data distributed through retail raw
milk production and dairy products are located
sales amount. Authorities pointed to the confi-
dential nature of the information and related
data normally stated that the use of open com-
petition. The opportunity to be included in the
entire system of Lithuania Dairy Association
members at events, but in return they are un-
der no obligation to disclose their own produc-
tion and sales volumes of data. The exchange of
information on a regular basis every month of
the undertakings in grants have access to cur-
rent information on the distribution and market
share relating to share and not all undertakings
involved. Taking into account the oligopoly
market structure, such an authority would con-
stitute a violation of the share itself, and the ef-
fects of anticompetitive actions stated can be
assumed to be present.

The German Federal Cartel Office is also active
in the market of luxury cosmetics nine leading
manufacturers of cosmetics from just informa-
tion sharing, including without agreement or

Rakipler arasi bilgi degisiminin kartel anlag-
masina gerek olmadan tek bagina ihlal olarak
degerlendirildigi bir bagka karar, 2008 tarihli
Litvanya Rekabet Otoritesi'nin yedi siit iiriini
iireticisi sirkete iligkin vermis oldugu karardir.
Kararda esas olarak iki ana ihlal iddias1 bulun-
maktadir. Bunlardan ilki, Litvanya Siit Urtinleri
Birligi iiyesi olan yedi tesebbiisiin bilgi degisim
sistemi olugturmasidir. Tkincisi ise bahsi gecen
yedi tesebbiisten {icliniin dogrudan fiyatlar
birlikte belirlemek konusunda anlagsmis olma-
lardir. Bu iddialardan ilkini degerlendirirken
Otorite degistirilen bilginin niteligine ve ilgili
piyasanin yapisina dikkat edilmesi gerektigini
belirtmigtir. Litvanya Siit Uriinleri Birligi araci-
g1 ile dagitilan veriler arasinda bireysel ¢ig siit
iiretim ve siit iirlinii satig miktar: yer almaktadir.
Otorite bilginin gizli niteligine dikkat cekmig ve
normalde ilgili verilerin rakiplerin kullanimina
acik olmadiginm ifade etmistir. Olayda Litvanya
Siit Uriinleri Birligi {iyelerinin tamaminin sis-
teme dahil olmalar1 imkam mevcuttur ancak
bunun karsihginda kendi {iretim ve satig miktar:
verilerini ifsa etme yiikiimliiligli altindadirlar.
Bilgi degisimi, tegebbiislerin her ay diizenli bir
sekilde paylagima dahil olan ve olmayan tiim te-
sebbilslere iligkin dagitim ve pazar payina iligkin
gilincel bilgilere ulasma imkani tanimaktadir. Pa-
zarin oligopol yapisini da goz 6niinde bulundu-
rarak, Otorite bdyle bir paylasimin bagh bagina
ihlal tegkil edecegini ve eylemin rekabete aykir
etkilerinin mevcut oldugunun farz edilebilecegi-
ni ifade etmigtir.

Alman Federal Kartel Ofisi de litks kozmetik
iiriinleri pazarinda faaliyet gosteren dokuz lider
kozmetik iireticisinin arasindaki sirf bilgi payla-
simini, aralarinda anlagma veya uyumlu eylem
olmaksizin, rekabet ihlali olarak degerlendirmis-
tir. Tespitlere gore, bu iireticiler bilgileri paylas-
mak icin periyodik olarak toplantilar diizenle-
miglerdir. Karara gore, firmalar bu toplantilar
araciligiile detayli satis verileri, reklam harcama-
lary, iade tiriinler, planlanan tiretim lansmanlari,
fiyat artig1 ve diger stratejik hususlari ticer aylik
periyotlar ile paylagsmiglar ve bu durum ilgili te-
sebbiislerin pazar davraniglar: arasinda koordi-
nasyon olusturma riski dogurmustur.

100ECD (2010),

Policy Roundtables,
Information Exchanges
Between Competitors
under Competition Law

2 0dudu, 0. (2011),
“Indirect Information
Exchange: The
Constituent Elements
of Hub and Spoke
Collusion”, European
Competition Journal,
205-242. Meanwhile,
the hub-and -spoke
methodin the
literatureisreferred to
as the ABC method.

3 Wagner-VonP.F.
(2007), "Who'is't that
caninformme?—-The
Exchange of Identifying
and Non-ldentifying
Information, European
Competition Law
Review, 28(4), 264-269.

4 In the Matter of
U-HaulInternational,
Inc., FT.C.No: C-4294
http://www.ftc.gov/
os/caselist/0810157/
index.shtm

5Inthe Matter

of Valassis
Communications

Inc., FT.C. No: C-4160,
http://www.ftc.gov/os/
caselist/0510008/
0510008.shtm
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concerted practice was considered as infringe-
ment of competition. According to the findings,
they organize periodic meetings to share this
manufacturer information. According to the de-
cision, the company detailed sales data through
these meetings, advertising expenses, returned
products, planned production launches, price
increases and other strategic issues has led to
the risk of developing coordination between the
three shared their monthly period and the mar-
ket behavior of these cases related initiatives.

5. PRACTICE IN TURKEY REGARDING INFORMA-
TION EXCHANGE BETWEEN COMPETITIORS

Asitis well-known, as per the article 4 of the Law
on the Protection of Competition:

“Agreements and concerted practices between un-
dertakings, and decisions and practices of associ-
ations of undertakings which have as their object
or effect or likely effect the prevention, distortion
or restriction of competition directly or indirectly
in a particular market for goods or services are il-
legal and prohibited”;

5. “RAKIPLER ARASI BiLGi DEGiSiMi"NDE
TURKIYE UYGULAMASI

Bilindigi iizere, 4054 sayili Rekabetin Korunma-
s1 Hakkinda Kanun’un 4. maddesi:

“Belirli bir mal veya hizmet piyasasinda dogrudan
veya dolayli olarak rekabeti engelleme, bozma ya
da kisitlama amacu tagtyan veya bu etkiyi dogu-
ran yahut dogurabilecek nitelikte olan tesebbiisler
arast anlagsmalar, uyumlu eylemler ve tesebblis
birliklerinin bu tiir karar ve eylemleri hukuka ay-
kirtve yasaktir.”

hitkmiinii icermekte olup ayn1 Kanun maddesi-
nin (a) bendinde rekabeti kisitlayic1 hallere 6r-
nek olarak “Mal veya hizmetlerin alim ya da satim
fiyatuun, fiyati olusturan maliyet, kar gibi unsur-
lar ile her tirlii alim yahut satim sartlarinin tespit
edilmesi” gosterilmigtir.

Rekabeti Sinirlayic: Anlagsma, Uyumlu Eylem ve
Kararlar ile Hakim Durumun Kétiiye Kullanil-
mas1 Halinde Verilecek Para Cezalarma liskin
Yonetmelik’te (Ceza Yonetmeligi), 4054 sayili

10ECD (2010),

Policy Roundtables,
Information Exchanges
Between Competitors
under Competition
Law

2 QOdudu, 0. (201M),
“Indirect Information
Exchange: The
Constituent Elements
of Hub and Spoke
Collusion”, European
Competition Journal,
205-242.Bu arada
Hub-and-spoke
yontemi literatlrde
ABC yontemiolarak da
adlandiritmaktadir.

3 AB'nin Ekim

2010'da OECD'ye
sundugu katkida

“saf bilgi degisimi
anlasmalarina taraf
olan tesebbuslerin
pazar paylarinin
%20'den diislk
olmasi halinde
rekabetci kaygilarin
olusma ihtimalinin
diisiik olacagr”

ifade edilmesine
ragmen, 2011 yilinda
yayimlanan Kilavuz'da
bu esik pazar payina
yer verilmemistir.
Bunun temel nedeni
kuskusuz, degisimi
yapilan bilgilerin diger
niteliklerinin bilgi
degisiminde bulunan
tesebbiislerin toplam
pazar paylarindan daha
6nemli olmasidir.

4 Wagner-Von P.F.
(2007), “Who'is't
thatcaninform

me? —The Exchange
of Identifying and
Non-Identifying
Information, European
Competition Law
Review, 28(4), 264-269.

5Inthe Matter

of Valassis
Communications

Inc., F.T.C. No: C-4160,
http://www.ftc.gov/os/
caselist/
0510008/0510008.
shtm
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and also the sub-paragraph (a) of the above-
mentioned article which is regulating “Fixing
the purchase or sale price of goods or services, ele-
ments such as cost and profit which form the price,
and any terms of purchase or sale” is an example
to the circumstances limiting the competition.

A price-fixing agreement (horizontal price-fix-
ing agreement) concluded between the market
competitors regulated under the Communiqué
Concerning the Fines to be Imposed In Case of
Agreements Limiting Competition, Concerted
Practice and Decision and Abuse of Dominant
Position (“Communiqué Concerning the
Fines”) in parallel with the sub-paragraph of the
article 4 of the Law numbered 4054, is an exam-
ple to the “cartel”. The competition laws primar-
ily try torestrain and prohibit the cartels. Hence,
the amount of the basic fine to be imposed to the
cartels has been determined greater than the
amount of the fine for other type of competition
violations under Communiqué Concerning the
Fines. It is also worth mentioning that there is
no difference between the “agreement” and the
“concerted practice” in terms of their contents.
The either mentioned concept is evaluated
within the scope of the cartel.

Kanun’un 4. maddesinin (a) bendinde belirtildi-
gi sekilde rakipler arasinda gerceklestirilecek bir
fiyat anlagmasi (yatay fiyat anlagsmasi) “kartel’e
ornek olarak gosterilmektedir. Rekabet Hukuku
sistemlerinin yasaklamaya ve engellemeye ca-
hstiklar ihlallerin en baginda karteller gelmek-
tedir. Nitekim Ceza Yonetmeligi'nde kartellere
uygulanacak temel para cezasi diger rekabet ih-
lallerine kiyasla daha yiiksek olarak belirlenmis-
tir. Ayrica belirtmek gerekir ki, 6zleri bakimin-
dan “anlagsma” ve “uyumlu eylem” arasinda bir
fark bulunmamaktadir. Her iki durum da kartel
kapsaminda ele alinmaktadir.

Bu acidan bakildiginda, 4054 sayih Kanun'un
gerekcesinde “anlasma” kavrami, Medeni Hu-
kukun gecerlilik kogullarina uyulmasa bile ta-
raflarin kendilerini bagh hissettikleri her tiirlii
uzlagsma ya da uyusma seklinde belirtilmisgtir.
Dolayisiyla bir anlagmanin 4. madde kapsamin-
da olabilmesi icin herhangi bir sekil sart1 aran-
madig1 gibi anlasmanin hukuken gecerli ya da
baglayici olma sart1 da bulunmamaktadir. Yazil,
sozlii veya sadece fiili eylemler yoluyla varilan
mutabakatlar, hukuki bir sonuca yonelsin ya da
yonelmesin anlagma olarak nitelendirilebilir.
Burada 6nemli olan, taraf iradelerinin kargilikh

6 InreDelta/
AirTran Baggage Fee
Antitrust Litigation,
733F.Supp.2d 1348
(N.D.Ga.,2010)

7 OECD (2010),

Policy Roundtables,
Information Exchanges
Between Competitors
under Competition
Law; OECD (2001),
Policy Roundtables,
Price Transparency,
Note of the European
Commission.

7 0ECD (2008),
Policy Roundtables,
Facilitating Practices
in Oligopolies.

8 Fatty Acids decision,
0J(1987) L3/17

9Kiihn, K. U.veX. Vives
(1995), Information
Exchanges Among
Firms and their Impact
on Competition,
Office for Official
Publications of

the European
Communities,
Luxembourg.

10 Aslan (2009),
defended that the
Commission did not
impose any penalty
fines toany enterprise
for mere information
exchange unless
theinformation
exchangeis the
facilitator of more
serious violations,
suchascartels.
However on Fatty
Acids, Commission
imposed penalty fines
for directinformation
exchange even though
therewasnota
substantial evidence
astoanagreementon
determining quotas
(Pismaf, 2012).
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In this regard, the “agreement” concept is stated
under the preamble of the Law numbered 4054
in a way that the parties suppose any kind of
understanding or accordance having a binding
force even though the said understanding or ac-
cordance is not conforming to the validity con-
ditions stipulated within the framework of the
Civil Law. Thus, any form requirement or a valid
or binding agreement is not required in order
for an agreement to become subject to the arti-
cle 4. Reach an understanding orally, in writing
or through actions may be deemed as an agree-
ment whether the parties’ aim is to be legally
bound or not. It is the reach an understanding
between the parties that counts. In this context,
the direct or indirect communication between
the undertakings as to their market activities
may be considered within the scope of the article
4 of the Law numbered 4054.

The discreet acts of undertakings in considera-
tion of their competitors’ existing or expected
positions and taking positions accordingly can
notbe regarded as violations under Competition
Law . However, if the competitors share ‘com-
petition sensitive information’ unilaterally or
reciproacally, that can make the market trans-
parent which would control and coordinate the
competitiveness. In such case, it is possible to
assume an agreement and a breach, as referred
in the Article 4 of the Law numbered 4054. It is
therefore possible to consider the exchange of
information between competitiors as an agree-
ment to determine the prices or stocks or a con-
certed practice or association of undertakings.
Given such a situation, exchange of information
would be regarded, treated and sactioned as car-
tel. Similarly, exchange of information which as-
sists establishing a cartel is to be considered as
part of cartel. More importantly, even if does not
directly constitute a component of cartel, it shall
be considered a breach.

It seems that the established understanding in
otherjurisdiction, which considers the exchange
of information which does not amount to consti-
tute a part of cartel still as a violation, is accepted
under the Turkish Competition law practices.
For instance, in their inestigation on enamelled
copper wire (ECW) market, the Competiton
Board accepted the exchange of information as
violation, with no recourse to defining it as car-
tel in the form of concerted practice; and this
decision was approved by the State Council as

olarak uyusmasidir. Bu cercevede tegebbiislerin
pazardaki faaliyetlerinden birbirlerini dogrudan
veya dolayli olarak haberdar etmeleri dahi, 4054
sayili Kanun’un 4. maddesi kapsamina girebile-
cektir.

Daha acik ifade etmek gerekirse, Rekabet Huku-
kuna gore, normal sartlar altinda tegebbiislerin
rakiplerinin mevcut ya da beklenen davranigla-
rina gore basiretli bir bicimde davranarak uyum
gostermeleri ihlal olarak degerlendirilemez. An-
cak, rakipler, rekabete duyarh bilgileri® kargilik-
liveya tek tarafl olarak paylagmalari halinde pa-
zar1 seffaf hale getirerek rekabetci davranislar
koordine etme imkani bulabileceklerdir. Boyle
bir durumda ise 4054 sayili Kanun'un 4. maddesi
anlaminda bir anlasmadan ve rekabet ihlalinden
bahsedilebilecektir. Dolayisiyla, rakipler arasi
bilgi degisimi 6zellikle fiyatlar1 veya miktarlar:
belirlemeye y6nelik bir anlagma, uyumlu eylem
veya tegebbiis birligi karar: tegkil edebilecektir.
Bu tiir bir durumda bilgi degisimi, kartel olarak
kabul edilecek ve kartel gibi yaptirima tabi kili-
nacaktir. Benzer sekilde bir kartelin uygulan-
masin kolaylagtiran bilgi degisimleri, kartelin
bir parcasi olarak degerlendirilecektir. Daha da
onemlisi, bir kartel anlagmasinin par¢as1 olma-
sa dahi rakipler aras1 bilgi degisimleri tek bagma
ihlal olarak degerlendirilebilmektedir.

Bilgi degisiminin daha genis bir kartelin parcasi
olmadan tek bagina rekabeti ihlali sayilabilecegi
yoniindeki diger iilke uygulamalarindaki yerle-
sikictihadin Tiirk Rekabet Hukuku uygulamala-
rinda da benimsendigini gormekteyiz. Ornegin,
Rekabet Kurulu Emaye Bobin Teli (EBT) paza-
rma iligkin yliriittiigli sorusturma neticesinde,
bilgi degisiminin anlasma veya uyumlu eylem
niteliginde bir kartel tamimlamasma ihtiyac
duymadan tek bagina da ihlal olarak degerlen-
dirilebilecegi seklindeki yaklagimi benimsemis
ve bu yaklasim Danigtay tarafindan da onaylan-
mugtir. Kurul, taraflar arasinda koordinasyonun
ve iletisimin ispat edilmesi halinde piyasanin
yapisina bakilmaksizin ihlal kararina varilabi-
lecegini vurgulamigtir. Nitekim elde edilen de-
lillerin taraflar arasinda fiyat listelerinin birbir-
lerine iletilmesi konusunda, bir siiredir devam
eden, rekabeti bozucu veya sinirlayici nitelikte
bir koordinasyonun var oldugunu gosterdigini
belirtmistir. Ustelik, tesebbiis birligi biinyesin-
de yapilan bir toplantida belirli bir tarihten iti-
baren tek fiyat uygulamasina gecilmesinin ka-
rarlastirildig: da anlagilmaktadir. Bu gercevede

6 In the Matter of
U-Haul International,
Inc.,F.T.C. No: C-4294
http://www.ftc.gov/
os/caselist/0810157/
index.shtm

7InreDelta/
AirTran Baggage Fee
Antitrust Litigation,
733 F.Supp.2d 1348
(N.D.Ga.,2010)

8 OECD (2010),

Policy Roundtables,
Information Exchanges
Between Competitors
under Competition
Law; OECD (2001),
Policy Roundtables,
Price Transparency,
Note of the European
Commission.

9 0ECD (2008),
Policy Roundtables,
Facilitating Practices
in Oligopolies.

10 Fatty Acids karari,
0J(1987)L3/17

11 Kiihn, K. U.ve

X. Vives (1995),
Information Exchanges
Among Firms and
their Impacton
Competition, Office for
Official Publications
of the European
Communities,
Luxembourg.

12 Aslan (2009)
Komisyonun

bilgi degisiminin
karteller gibi daha
ciddiihlallerin
kolaylastiricisi
olmadigi siirece
sadece hilgi
degisimiicin hichir
tesebhiise para
cezasivermedigini
savunmustur. Ancak
Fatty Acids'te
Komisyon ortada
kotalar belirlenmesi
gibi biranlagsmaya
dair somut deliller
olmamasinakarsin,
dogrudan bilgi degisimi
icin para cezasi
uygulamistir (Pismaf,
2012).
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well. The Board stated that after establishment
of evidence on communication and coordina-
tion between the parties, decision of violation
can be taken, regardless of market structure. In
the given case, the obtained evidences suggests
that there has been an ongoing exchange of price
lists and corrdination that restricts competition.
Furthermore, it is understood that association
of undertakings has decided in one of the meet-
ings to adapt a fixed price system after a certain
date; so that the Board concluded that there is a
fixed price agreement. The striking part of the
decision is the fact that The Board assessed the
ongoing exchange of information, which dates
back before the fixed price decision was made, as
violation, independently from this decision. In
the appeal of this case, 13th Division of the State
Council, reminding that another violation the
Board has identified, was exchange of informa-
tion, underlined that exchange of information is
not prohibited per se; but the nature, objective
and impact of such exchange in a given case shall
be taken into account. Moreover, in reference to
ABAD’.n T-Mobile Netherland decision, it re-

Kurul taraflar arasinda tek fiyat listesi uygulan-
mas1 konusunda bir anlagma oldugu sonucuna
ulagmigtir. Karar’da dikkat ¢ceken 6nemli husus,
taraflar arasindaki fiyat listesi degisiminin, ihla-
lin tek fiyat listesine gecilmesi acik¢a kararlasti-
rilmadan 6nceki dénemde bagladigini gosteren
bir delil olarak degerlendirilmis olmasidir. Bir
bagka ifadeyle, “tesebbiislerin rekabet strateji-
lerinin en 6nemli degiskeni ve araci niteliginde
olan fiyatlara, kapasite kullanimlarina, {iretim
miktarlarina, miigteri bazinda satis rakamla-
rina iligkin bilgi aligverisinde bulunmalarinin
rekabeti kisitlayic oldugu” sonucuna ulagilmig
ve taraflar arasindaki bilgi degisiminin fiyat an-
lagmasindan bagimsiz bir ihlal olduguna karar
vermigstir. Bu kararin iptali istemiyle acilan dava
neticesinde Damigtay 13. Dairesi, s6z konusu
kararda Kurulun ihlal olarak degerlendirdigi
bir diger hususun tegebbiisler arasindaki bilgi
paylagimi oldugunu belirttikten sonra, Rekabet
Hukukunda bilgi paylagimlarinin per se yasak
olmadigini, bununla birlikte paylagimin niteli-
ginin, amacinin ve etkisinin somut olay 6zelinde
degerlendirilmesi gerektigini vurgulamistir.'®

11 Comission opinion
which located at OECD
(2008,128)

12 Fresh Del Monte
Prodece Incv European
Commission (2013) and
Dole Food Company
Incv European
Commission (2013).
Both of these decisions
willbereferred toas
the banana decision.

13 "Competition
sensitive information
"is the kind of
information that can
increase the ahility

of competitors to
predict the future
competitive behaviors
of the undertakings.
Forexample, the
price, costs, sales,
production, capacity
utilization, inventories
and trade secrets

can be considered
within this category. .
Inour subject matter
case, the " price"
information was shared
between undertakings,
as the mostimportant
competition sensitive
information.
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minds that exchange of information so as to re-
move the uncertainties for the future activitities
and position among the competitiors is deemed
to be violation; and in consideration of ECW
market structure, the said exchange of informa-
tion has been concluded as violation.

6.CONCLUSION

In light of the foregoing; information exchange
between competitors does not take place in any
legislation on its own as an anti-competitive
provision neither in the international practice
nor the practice in Turkey. However, when ef-
fects of the said information exchange on the
market are evaluated as a whole and when the
above-mentioned conditions are fulfilled; an in-
vestigation is carried out on a case by case basis
and in line with the result of the investigation an
opinion is rendered on whether the “Informa-
tion Exchange Between Competitors” is an anti-
competitive action or not.

Bununla birlikte kararda ABAD’in T-Mobile
Netherlands kararina atfen, rakipler arasinda
gelecekteki davraniglarina yonelik belirsizlikleri
ortadan kaldirabilecek nitelikte olan bilgi payla-
simlarinin rekabete aykir: olarak degerlendiril-
mesi gerektigi hatirlatilmig ve EBT sektoriiniin
yapisi da dikkate alindiginda, taraflar arasindaki
bilgi paylagimin ihlal niteli§inde oldugu sonucu-
na ulagilmigtir.

6. SONUG

Yukaridaki aciklamalarimiz 1s1inda goriilmek-
tedir ki; gerek uluslar arasi uygulamada gerek-
se Tiirkiye uygulamasinda rakipler arasi bilgi
degisimi, tek basmna rekabeti engelleyici bir
hiikiim olarak iilke mevzuatlarinda yer alma-
maktadir. Ancak s6z konusu bilgi degisiminin
piyasada yarattig1 etkiler bir biitiin olarak deger-
lendirildiginde ve yukarida bahsi gecen sartlar:
da tagimasi halinde, olay bazinda bir inceleme
yapilmakta ve sonuca gore “Rakipler Arasi Bilgi
Degisimi”nin rekabeti engelleyici bir eylem olup
olmadig1 yoniinde goriis tesis edilmektedir.

13 0ECD (2008, 128)'de
yer verilen Komisyon
gorisa.

14 Fresh Del Monte
Prodece Incv European
Commission (2013) and
Dole Food Company
Incv European
Commission (2013).
Bu her iki karar muz
karariolarak ifade
edilecektir.

15 "Rekabete duyarli
bilgiler”, 6grenilmesi
durumunda rakiplerin
gelecektekirekabetci
pazar davranislarinin
tahmin edilebilirligini
arttiran bilgilerdir.
Ornedin, rakiplerin
fiyat, maliyet, satis,
liretim, kapasite
kullanimi, stoklar ve
ticarisirlari sayilabilir.
Sikayete konu
olayimizda, rekabete
duyarli bilgiler
icerisinde en dnemlisi
olan “fiyat" bilgisi
tesebhiisler arasinda
paylasilmaktadir.

16 Danistay 13.
Dairesinin 08.05.2012
tarihlive E.2008/9080,
K.2012/965 sayili
karari.
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