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1.INTRODUCTION

N ORDER TO MEET THE NEEDS OF THE CHANGING SOCIETY, LAW-
maker often makes amendments to legistlation and es-
tablishes new regulations in terms of judicial system.
One of the latest examples of such amendments is those

made by the Law numbered 6545 (also known as “New Ju-

dicial Package”) which was published in Official Gazette on

28.06.2014. Although many amendments were applied to

different codes with the Law, this paper will mainly focus

on the changes regarding the appeal process in administra-
tive law and Regional Administrative Courts.

Alegal remedy called intermediate appellate is established
to ensure uniformity in Courts’ rulings and to ensure legal
protection for the disputing parties by applying for supe-
rior level of review. It is aimed to avoid any potential loss of
right for real or legal person as a result of possible misjudg-
ments regarding decisions of Courts of First Instance. One
of the main purposes of the Law is to ease the work load of
Council of State as it has been on the agenda over the years.
This purpose was mentioned in the preamble of the Law
as; “With the amendment on Article 46 of the Code 2577, it
is specified which rulings of Regional Administrative Courts
can be appealed before the Council of State, and all the other
remaining rulings of Regional Administrative Courts are
foreseen to be finalized at the Regional Administrative Court
Stage. Thus, it is expected to ease the burden of work load of
the Council of State by 80% hence it is aimed to strengthen its
role of being the Precedent Court.”

2. REFORM REGARDING THE REGIONAL ADMINISTRATIVE
COURTS

The dispute resolution process within the jurisdiction of
Council of State, Regional Administrative Courts, Admin-
istrative Courts and Tax Courts is regulated by the Code of
Administrative Procedure with number 2577. The internal
operation of the Regional Administrative Courts however,
is regulated by the Law numbered 2576 for Foundation
and Tasks of Regional Administrative Courts, Administra-
tive Courts and Tax Courts. As a matter of fact, most of the
amendments were made on especially these two codes by
New Judicial Package.

The Regional Administrative Courts are among the courts
within the administrative jurisdiction. With the new
amendments, regional administrative courts are thought
as supervisory authority of Administrative Courts of first
instance.

1. GiRiS

EGISEN TOPLUMSAL GEREKSINIMLERIN KARSILANMASI AMA-

ciylakanun koyucu tarafindan yasa degisikligi yoluna

bagvurulmakta ve yarg: alaninda yeni diizenlemeler

yapilmaktadir. Bunun son 6rneklerinden birisi, ka-
muoyunda “Yeni Yarg: Paketi” olarak bilinen ve 28 Hazi-
ran 2014 tarih ve 29044 sayili Resmi Gazete’de yayimlana-
rakyiiriirliige giren "6545 Sayili Tiirk Ceza Kanunu ile Bazi
Kanunlarda Degisiklik Yapilmasina Dair Kanun”dur. S6z
konusu kanun ile farkh yasalarda degisiklikler yapilmis ol-
makla birlikte, isbu arastirmada Bélge Idare Mahkemeleri
6zelinde yapilan degisiklikler incelenecektir.

Yarg: kararlarinda yeknesakligin saglanmasi ve ilk derece
mahkemelerinin vermig oldugu kararlarin bir {ist deneti-
me tabi tutularak yargilamanin taraflar: acisindan hukuki
korumanin saglanmasi amaciyla “istinaf” kanun yolu mii-
essesi olugturulmus ve bu yéntem vasitasiyla olas1 hatal
kararlar ile kisi ve kurumlar bakimindan yaganmasi muh-
temel hak kayiplarinin 6niine gecilmesinin saglanmasi
hedeflenmistir. 6545 sayili Kanun ile; yillardir tartigilan
ve ¢Oziim arayiglar: halen devam etmekte olan Danigtay
nezdindeki is yiikiiniin azaltilmasi amaclanmigtir. Nite-
kim bu husus tasar1 gerekcesinde; “2577 sayili Kanunun
46. maddesinde yapilan degisiklikle, istinaf mahkemelerin-
ce karara baglanacak konulardan hangisinin temyiz yolu ile
Danistay’a gidecegi belirlenmekte olup, bu maddede tahdidi
olarak sayilan bu konular disindaki davalarin Bélge Idare
Mahkemelerinde istinafincelemesi neticesinde kesinlesmesit
ongoriilmektedir. Béylece Danistay’in temyizen karara bag-
ladign is yiikiiniin yaklagik ytizde seksen oranminda azaltila-
rak Danistay’in ictthat mahkemest roliiniin giiclendirilmesi
amaglanmaktadir” seklinde ifade edilmistir.

2. BOLGE iDARE MAHKEMELERINE iLiSKIN YENILIKLER

Danigtay, Bolge idare Mahkemeleri, Idare Mahkemeleri
ve Vergi Mahkemelerinin gorevine giren uyusmazliklarin
¢oziimii, 2577 Sayil Idari Yargilama Usulii Kanunuw'nda
(“IYUK?) gosterilen usullere tabidir. Bolge Idare Mahke-
melerinin ic isleyisi ise, 2576 Sayil Bolge idare Mahkeme-
leri, idare Mahkemeleri ve Vergi Mahkemelerinin Kurulu-
su ve Gorevleri Hakkinda Kanun’a tabidir. Nitekim “Yeni
Yarg: Paketi” ile getirilen yenilikler de 6zellikle bu kanun-
dayapilmistir.

Bolge Idare Mahkemeleri Tiirkiye'de idari yarg: kolunun
icinde yer alan mahkemelerden biridir. Kanun degisikli-
gi ile birlikte, genel idari yarg diizeninde ilk derece idare
mahkemelerinin bir iist mercii olarak bolge idare mahke-
melerinin tesekkiil etmesi amaclanmigtir.
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2.1. Changes Regarding the Tasks of the Regional Admin-

istrative Courts

FORMER CODE NEW CODE

* To review and finalize upon com-
plaint the verdict given by a Judge
or by a committee of Administra-
tive Courts and Tax Courts within
its jurisdiction.

* Toresolve the disputes regarding
the competence and jurisdiction
related issues between Admin-
istrative Courts and Tax Courts
withinitsjudicial locality.

* To review and resolve the appli-
cations for intermediate appeal
related to first degree Courts' ver-
dicts as an intermediate appeal
court

* Toresolve the disputes regarding
the competence and jurisdiction
related issues between Admin-
istrative Courts and Tax Courts
withinitsjudicial locality.

2.1. Bolge idare Mahkemelerinin Gorevlerine iliskin Yeni-

likler

ESKi KANUN YENi KANUN

* Yargi gevresindeki idare ve vergi
mahkemelerinde tek hakim tara-
findan verilen kararlar ile yasada
sayilan bazi heyet kararlarini itiraz
lzerine incelemek ve kesin olarak
hiilkme baglamak

* Yargl gevresindeki idare ve vergi
mahkemeleri arasinda gikan gérev
ve yetki uyusmazliklarini kesin ka-
rarabaglamak

«istinaf bagvurulariniinceleyip ka-
rara baglamak

* Yargi gevresindeki idare ve vergi
mahkemeleri arasinda gikan gérev
ve yetki uyusmazliklarini kesin ka-
rara baglamak

e Diger kanunlarlaverilen gorevleri
yapmak

« To fulfill the tasks given by other
Laws.

As per the amendment, the Regional Administrative
Courts are given the task of resolving the objections made
on the verdicts of Couts of first instance as an intermedi-
ate appeal court hence the appeal system has been changed
from two level system (verdict-appeal) to three level sys-
tem (verdict-intermediate appeal-appeal).

2.2. Changes Regarding the Competence of Chambers of
Regional Administrative Courts

The tasks and duties of the Chambers of Regional Admin-
istrative Courts are reorganized pursuant to the Law. Ac-
cording to this reorganization, the tasks and duties of the
Chambers are as follows;

1. To review and finalize applications for intermediate ap-
peal on the verdicts, which are listed as appealable, given
by the Administrative Courts of First Instance,

2. To examine and finalize objections of parties on the ver-
dicts regarding the suspension of execution given by the
Administrative Courts of First Instance,

3. To resolve the disputes regarding the competence and
jurisdiction related issues between Administrative Courts
and Tax Courts within its judicial locality.

4. To decide on competent court or send the case file to
another court within its jurisdiction in case that factula or
legal circumstances prevent the Court of first instance to
hear the case or that two courts have jurisdictional dispute
and to fulfill the tasks assigned by other laws.

3.PROCEDURE FOR URGENT PROCEEDINGS

The procedure for urgent proceedings was brought into
the Turkish administrative law with the Law numbered
6545. This new procedure will be applied to court deci-
sions which are specifically stated in the new article of the

Yapilan degisiklik ile, Bolge Idare Mahkemelerine, ilk de-
rece mahkemelerinin vermis oldugu kararlara yapilan iti-
razlar iizerine istinaf incelemesi yapma gorevi yiiklenerek,
degisiklikten 6nceki iki asamali “karar ve temyiz inceleme-
si” durumundan ii¢ agamal “karar-istinaf-temyiz” incele-
mesi durumuna gecis yapilmgtir.

2.2. Bolge idare Mahkemeleri Dairelerinin Gorevlerine
iliskin Yenilikler

6545 Sayil1 Kanun uyarinca dairelerin gorevleri yeniden
diizenlemistir. S6z konusu diizenlemeye gore, dairelerin
gorevleri asagidaki gibidir:

1. {lk derece mahkemelerince verilen ve istinaf yolu agik
olan nihai kararlara kars1 yapilan istinaf bagvurularini in-
celeyerek karara baglamak,

2. i1k derece mahkemelerince yiiriitmenin durdurulmasi
istemleri hakkindaverilen kararlara karsi yapilan itirazlari
inceleyerek karara baglamak,

3. Yarg cevresi icinde bulunan ilk derece mahkemeleri
arasindaki gorev ve yetki uyusmazlhiklarimi ¢ézmek,

4.Yarg1cevresiicindebulunan yetkiliilk derece mahkeme-
sinin bir davaya bakmasina fiili veya hukuki bir engel cikti-
g1 veya iki mahkemenin yarg) cevresi sinirlarinda tereddiit
edildigi veya iki mahkemenin de ayni davaya bakmaya yet-
kili olduklarina karar verdikleri hallerde; o davanin bolge
idare mahkemesi yarg1 cevresi icinde bulunan bagka bir
mahkemeye nakline veya yetkili mahkemenin tayinine ka-
rar vermek ve kanunlarla verilen diger gérevleri yapmak.

3.iVEDi YARGILAMA USULU

6545 sayili Kanun ile idari yargilamaya ivedi yargilama
usulii kurumu kazandirilmigtir. ivedi yargilama usulii
yeni maddede tahdidi olarak sayilan islem ve kararla-
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relevant law. These court decisions are tendering process-
es excluding the preclusion from participating in tenders,
urgent expropriation, verdicts given by the High Board of
Privatization, sale, appropriation and lease processes pur-
suant to the Law numbered 2634 and dated 12.03.1982 for
Promotion of Tourism, decisions made as a result of envi-
ronmental impact examination pursuant to the Environ-
ment Law numbered 2872 and dated 09.08.1983 excluding
the administrative sanctions and Cabinet Decrees pursu-
ant to the Law numbered 6306 and dated 16.05.2012 for
Transformation of Areas under Disaster Risk.

The due times in urgent proceedings are stated in the arti-
cle 20/A-2 which was added right after the Article 20 of the
Law 2577 with the Article 18 of the Law 6545.

“In urgent proceedings procedure:

a) The period to file a lawsuit in urgent proceedings is thirty
(80) days.

b) Article 11 of this Code shall not be applied.

¢) Within seven (7) days after submission of the statement
of claim, the Court performs the first examination and then

L

ra uygulanabilecek olup, bahse konu islem ve kararlar;
Thaleden yasaklama kararlar: haric ihale islemleri, Acele
kamulastirma islemleri, Ozellestirme Yiiksek Kurulu ka-
rarlari, 12.03.1982 tarihli ve 2634 say1li Turizmi Tesvik Ka-
nunu uyarinca yapilan satig, tahsis ve kiralama iglemleri,
09.08.1983 tarihli ve 2872 sayili Cevre Kanunu uyarinca,
idari yaptirim kararlar1 hari¢ cevresel etki degerlendirme-
si sonucu alinan kararlar, 16.05.2012 tarihli ve 6306 say1li
Afet Riski Altindaki Alanlari Déniistiiriilmesi Hakkinda
Kanun uyarinca alinan Bakanlar Kurulu kararlar: seklinde
ifade edilmisgtir.

Ivedi yargilama usuliinde siireler, 6545 sayili Kanun’un 18.
maddesi ile; 2577 sayili Kanuna 20 nci maddesinden sonra
gelmek iizere agagidaki 20/A-2 maddesi eklenmek suretiy-
le belirlenmistir.

Ivedi yargilama usuliinde:

a) Dava agma stiresi otuz giind(ir.

b) Bu Kanunun 11 inci maddest hiiktimleri uygulanmaz.

¢) Yedi giinicinde ilk inceleme yapilir ve dava dilekgesi ile ek-
leri teblige ¢ikarilir.
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serves the statement of claim with its appendices to the other
party.

d) The defendant is granted with fifteen (15) days which is ef-

fective as of the delivery of the statement of claim to submit
the statement of response. The defendant, only once, might
be granted with an additional fifteen (15) days to submit the
statement of response. The file will be considered as ripen
either with the submission of the Statement of Response or
with the expiry of the period for defence.

e) It is not possible to object to the suspension of execution
rulings.

f) The Court is given one (1) month to render a verdict re-
garding the case after the file is considered as ripen. The
interlocutory decisions, explorations, expert examination or
hearings proceedings have to be made as quickly as possible
in this procedure.

g) It is possible to appeal the verdict to the Council of State in
fifteen (15) days.

h) The Council of State examines appeal petition in three (3)
days and then serves the petitions to parties. The provisions
of Article 48th of this Code which are not on the contrary to
this Article shall be applied by comparison.

1) Theresponse time to the appeal petition is fifteen (15) days.

) After the examination is conducted on the file, the Coun-
cil of State renders a verdict if the information regarding the
material facts is sufficient or the appeal is specifically on
legal aspects or the correction of material errors is possible.
Otherwise, the Council of State renders a verdict after per-
forming the examination and investigation by itself. Where
the Council of State find an appeal made on a decision given
upon firs examination, this decision can be sent to the lower
court after reversal. Verdicts given by the Council of State re-
garding the appeal are final.

k) The Council of State shall render its verdict in two (2)
months and serve the verdict to the parties in one (1) month
at the latest.”

In the preamble of the Law 6545, it is stated regarding the
urgent proceedings procedure that, the purpose of this
new procedure is to handle some issues urgently which can
create legal uncertainty and to avoid this problem.

d) Savunma stiresi dava dilekgesinin tebliginden itibaren on
bes giin olup, bu siire bir defaya mahsus olmak iizere en fazla
on bes gtin uzatilabilir. Savunmanin verilmesi veya savunma
verme stiresinin gecmestyle dosya tekemmiil etmig sayilir.

e) Yiiriitmenin durdurulmast talebine iligkin olarak verile-
cek kararlara itiraz edilemez.

J) Bu davalar dosyanin tekemmiiliinden itibaren en geg¢ bir
ay icinde karara baglanir. Ara karari verilmest, kegsif, bilirki-
st incelemesiya da durugsmayapilmasi gibi islemler ivedilikle
sonuclandirilir.

g) Verilen nihai kararlara karsi teblig tarihinden itibaren on
bes gtin icinde temyiz yoluna bagvurulabilir.

h) Temyiz dilekgeleriiic giin icinde incelenir ve teblige cikart-
lir. Bu Kanunun 48 inci maddesinin bu maddeye aykiri olma-
yan hiikiimleri kryasen uygulanur.

i) Temyiz dilekcelerine cevap verme siiresi on bes giindiir.

J) Danustay evrak tlizerinde yaptigi inceleme sonunda, maddi
vakialar hakkinda edinilen bilgiyi yeterli goriirse veya tem-
yiz sadece hukuki noktalara iliskin ise yahut temyiz olunan
karardaki maddiyanlisliklarin diizeltilmesi miimkiin ise isin
esast hakkinda karar verir. Aksi halde gerekli inceleme ve
tahkikati kendisi yaparak esas hakkinda yeniden karar verir.
Ancak, ilk inceleme iizerine verilen kararlara karst yapilan
temyizi hakli buldugu hallerde karart bozmakla birlikte dos-
yayi geri génderir. Temyiz lizerine verilen kararlar kesindir.

k) Temyiz istemi en geg iki ay icinde karara baglanir. Karar
en ge¢ bir ay icinde teblige cikarilir.”

Tasaridaki madde gerekcesinde ivedi yargilama usuliine
iliskin olarak, ivedilikle sonug¢landirilmamasi halinde, hu-
kuki belirsizlik dogmasina neden olan davalarin madde
kapsamina alinarak bahsi gecen sorunun 6niine gecilmesi-
nin hedeflendigi ifade edilmistir.

Yasaya muhalefet edenlere gore; yasa degisikligi ile idari
yargilamaya kazandirilan ivedi yargilama usulii bireylerin
idare oniindeki konumunu zayiflatabilecek niteliktedir.
Takdir edilecegi {izere, idari yargilama ile amaclanan en
o6nemli husus, bireylerin hak arama 6zgiirliigtinii tesis ede-
rek, yiiriitmenin de yargisal denetime tabi tutulmasim sag-
lamaktir. Yargilamausuliiile, idarenin yargisal denetimden
kacinmasina olanak saglayacak degisikliklerin bireyler ac1-
sindan olumlu sonuglar dogurmas beklenemez. Ozellikle
kamulagtirma, 6zellestirme ve cevre afet riski gibi toplum-
sal yararin s6z konusu oldugu uyusmazliklarin ivedi yar-
gilama usulii kapsamina alinmasi, uygulamada bireylerin
hak arama yollarinin daraltilarak idare karsisinda gii¢siiz
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According to those objecting to the amendment and the
new procedure brought by the Law, the position of indi-
viduals aginst the administration seems to be weakened.
As might be appreciated, the main purpose of the admin-
istrative law is to establish the right to legal remedies for
individuals and to apply judicial review on the administra-
tive actions. It is hard to expect a positive change for the
individuals with the amendments which give the admin-
istration the opportunity to evade the judicial review. Es-
pecially, putting the issues concerning public welfare such
as expropriation, privatization and environmental hazard
risk issues into the scope of the new procedure might re-
sult into depotentiation of the position of the individuals
against the administration by narrowing down their right
to legal remedies. In the French Administrative Law, the
reference of this amendment, there is an urgent proceed-
ings procedure as well and it applies when a dominant ad-
ministration clearly violates the fundamental rights and
freedoms; the Court can render a verdict within 48-72
hours to stop the execution of the administrative action. In
addition to that, the disputes arising from public tenders,
certain tax related disputes and the disputes arising from
the decision given by the High Board regarding visual and
auditory media are in the scope of the urgent proceedings
procedure in French administrative law. In comparison to
French system, it is fair to say that the scope of Turkish ur-
gent proceedings procedure is too broad.

4, THE AMENDMENTS REGARDING THE INTERMEDIATE
APPEAL SYSTEM

The procedure of appeal to a higher Court in Administra-
tive Law is regulated by the Article 15 of the Code of Ad-
ministrative Procedure numbered 2577. Pursuant to the
previous version of the article, it was allowed to appeal or
request the revision of all desicions and verdicts given by
Council of State in the character of court of first instance
and the courts of first instance, exluding the judtgements
of dismissal for lack of jurisdiction for the issues to be
solved in Administrative Courts as stated in the Clause 1/a
of the mentioned Article, the verdicts regarding the serve
to the true adverse party as stated in the Clause 1/c of the
same and the verdicts regarding the rejection of Petition
as stated in the Clause 1/d. It was also allowed to aplly for
review of single judge desicions. With the new amendment
the right to request revision of decision has been removed
from the Code. It is now possible to either apply for inter-
mediate appeal against verdicts of first instance and, after
then, appeal against the verdict of intermediate appeal.!

Just to clarify after the verdict of court of first instance in-
termediate appeal supervision will be applied to the men-
tioned verdict and then the parties will be allowed to ap-
pealifitis granted.

hale getirilmesi tehlikesini de beraberinde getirmektedir.
Degisiklige dayanak olarak dikkate alinan Fransiz idari
yargl sisteminde, seri yargilama usulii mevcut olup, hakim
bir idarenin temel 6zgiirliikleri acik¢a kanuna aykiri olarak
ve agir bicimde ihlal ettigi acil durumlarda 48 ve 72 saat ice-
risinde idarenin tutumuna son veren bir karar alinabilmesi
miimkiindiir. Buna ek olarak, kamu ihalelerinden kaynak-
lanan uyusmazliklar, bazi vergi davalar ile gorsel ve igitsel
yayin organlar1 hakkinda iist kurul tarafindan tesis edilen
uyusmazliklar da Fransiz idari yargi sisteminde seri muha-
keme usuliine tabi tutulmaktadir. Bu dogrultuda bir kiyas-
lama yapildiginda, idari yarg sistemimize getirilen ivedi
yargilama usuliiniin, kapsam olarak daha genis tutuldugu
soylenebilir.

4.iSTINAF iINCELEMESINE iLiSKiN YENILIKLER

Idari yargida bir iist merciye yapilacak olan itirazin usulii
2577 sayili Idari Yargilama Usulii Kanunuwnun 15. mad-
desinde diizenlenmigtir. Bu madde uyarinca ilk inceleme
iizerine Danistay veya mahkemelerce verilen; s6z konusu
maddenin 1/a bendinde belirtilen idari yarginin gérevli ol-
dugu konularda davanin gorev ve yetki yoniinden reddine
iliskin kararlarla, 1/c bendinde yazili gercek hasma teblig
ve 1/d bendindeki dilekge red kararlar1 disinda, kararin dii-
zeltilmesi veya temyiz yoluna; tek hakim kararina kargi ise
itiraz yoluna bagvurulabilir iken, yeni diizenleme uyarinca
kararin diizeltilmesine iligkin itiraz yollar1 kapanmgtr. 1l-
gisine gore istinaf ya da temyiz yoluna bagvurulabilecektir.
Istinaf yolunun nasil uygulanacagim agiklamak gerekirse,
Istinafkanun yolunun uygulanmas: durumunda, ilk derece
mahkemesi kararindan sonra, karar once istinaf denetimi-
ne tabi tutulacak, istinaf denetiminden sonra temyiz yolu
aciksa temyize bagvurulabilecektir.!

Yine 2577 sayili kanunun 17. maddesinde temyiz ve itiraz
durusmasina iliskin hiikiimde itiraz ifadesi, istinaf olarak
degistirilmistir. 20. maddeye Bolge Idare Mahkemeleri de
eklenerek kuruluglarindan sonra Bolge idare Mahkeme-
lerinin de Danigtay, idare ve vergi mahkemeleri ile birlikte
dosya inceleme yetkisine sahip olacaklar: acik hitkme bag-
lanmugtir. Stiphesiz ki, en 6nemli degisiklik 2577 sayil ka-
nunun 45. maddesinde yapilmigtir. Istinaf yolunu diizenle-
yen s6z konusu madde uyarinca;

1. Idare ve vergi mahkemelerinin kararlarina karsy, baska
kanunlarda aksine hiikiim bulunsa dahi, mahkemenin bu-
lundugu yargt ¢evresindeki bolge idare mahkemesine, kara-
rin tebliginden itibaren otuz (30) gtin i¢inde istinaf yoluna
basvurulabilir. Ancak, konusu beg bin Tiirk lirasint gegme-
yenvergi davalart, tamyargt davalarive idari islemlere kars
acilan iptal davalart hakkinda idare ve vergi mahkemelerin-
ce verilen kararlar kesin olup, bunlara karst istinaf yoluna
basvurulamaz.
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The expression “objection” is changed to “intermediate
appeal” stated in the Article 17 of the Code 2577 which reg-
ulates the appeal and objection procedures. The Regional
Administrative Courts are also added to Article 20 hence
allowing the same to conduct file examination just like the
Council of State, Administrative Courts and Tax Courts.

It is surely beyond doubt that; the most important amend-
ment was made on the Article 45 of the Code 2577. Pursu-
ant to the mentioned article which regulates the interme-
diate appeal;

1. Even if the contrary provisions exist in other laws, it is al-
lowed to apply to an intermediate appeal against the verdicts
given by Administrative Courts and Tax Courts before the
Regional Administrative Court of competent jurisdiction in
thirty (30) days upon the delivery of the verdict. However, the
verdict given by Administrative Courts and Tax Courts on
tax cases, full remedy actions and cancellation of adminis-
trative acts cases up to the amount of TRY 5,000.00 are final
hence not subject to intermediate appeal.

2. The intermediate appeal is subject to the same procedure
with appeal. The files will be delivered to the Regional Ad-
ministrative Courts in case of an intermediate appeal, not-
withstanding the addressing and resquests of in the petiitons
of the parties.

2. Istinaf, temyizin sekil ve usullerine tabidir. Istinaf basvu-
rusuna konu olacak kararlara karst yapilan kanun yolu bag-
vurularinda dilekgelerdeki hitap ve istekle bagl kalinmakst-
zin dosyalar bolge idare mahkemesine géndertilir.

3. Bolge idare mahkemesi, yaptigt inceleme sonunda ilk de-
rece mahkemesi kararint hukuka uygun bulursa istinaf bas-
vurusunun reddine karar verir. Karardaki maddi yanliglik-
larin diizeltilmesti miimkiin ise gerekli diizeltmeyi yaparak
ayni kararuverir.

4. Bolge idare mahkemesi, ilk derece mahkemesi kararini
hukuka uygun bulmadigi takdirde istinaf bagvurusunun
kabulii ile ilk derece mahkemesi karartmin kaldirilmasina
karar verir. Bu halde bélge idare mahkemesi igin esast hak-
kinda yeniden bir karar verir. Inceleme sirasinda ihtiyac
duyulmast halinde karart veren mahkeme veya bagka bir
yer idare ya da vergi mahkemes istinabe olunabilir. Istina-
be olunan mahkeme gerekli iglemleri dncelikle ve ivedilikle
yerine getirir.

5. Bolge idare mahkemesi, ilk inceleme tizerine verilen ka-
rarlara karstyapilan istinafbasvurusunu hakli buldugu, da-
vaya gorevsiz veya yetkisiz mahkeme yahut reddedilmis veya
yasaklanmig hakim tarafindan bakilmig olmast hdllerinde,
istinaf bagvurusunun kabulii ile ilk derece mahkemesi kara-
rimin kaldirilmasina karar vererek dosyayt ilgili mahkemeye
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3. The Regional Administrative Court will dismiss the re-
quest an intermediate appeal after examination if the Court
decides the verdict of first degree court is lawful. Ifit is possi-
ble to correct the material errors in the verdict, the Regional
Administrative Court will correct the error and decide the

same.

4. If the Regional Administrative Court decides that the ver-
dict given by a court of first instance is against the law, then
the Court accepts the application of intermediate appeal and
rules on rescission of decision. In this case, the Regional Ad-
ministrative Court renders a new decision. It is possible for
the Regional Administrative Court to apply to the rogatory
court during the examination if it is needed for the case deci-
sion. The rogatory judges prioritize the request and perform
the procedures urgently.

gonderir. Bolge idare mahkemesinin bu fikra uyarinca veri-
len kararlari kesindir.

6. Bolge idare mahkemelerinin 46 nct maddeye gére temyize
actk olmayan kararlari kesindir.

7. Istinaf basvurusuna konu edilen karari veren ya da karara
katilan hakim, ayni davanmin istinafyoluyla bélge idare mah-
kemesince incelenmesinde bulunamaz.

8. Ivedi yargilama usuliine tabi olan davalarda istinaf yolu-
na bagvurulamaz.”
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5. If the Regional Administrative Court decides that the in-
termediate appeal is justified regarding the verdicts given
after first examination or if the examination performed by a
prohibited, unauthorized or not competent judge, the Court
decides to accept the application of intermediate appeal and
rules on rescission of decision then sends the file to the rel-
evant court. The verdicts given by the Regional Administra-
tive Courts given pursuant to this Clause are final.

6. The verdicts of Regional Administrative Courts which are
not allowed to be subject to appeal pursuant to the Article 46
are final.

7. The judge whorendered or joined the process of the cannot
be a part of intermediate appeal process of the same file.

8. Intermediate appeal cannot be performed for the cases
which are subject to the urgent proceedings procedure.”

5. ALTERATIONS REGARDING THE APPEAL SYSTEM

The Article 46 of the Code 2577 states that; “The final ver-
dicts given by the Chambers of the Council of State, the Ad-
ministrative Courts and Tax Courts can be appealed before
the Council of State even if the contrary provisions exist
in other Codes. The mentioned verdicts can be appealed
in thirty (30) days upon the delivery of the verdict before
the Council of State.” There has been made alterations by
the amendment. According to the amendment; “The final
verdicts given by the Chambers of the Council of State and
the verdicts given by the Regional Administrative Courts
regarding the issues stated below, can be appealed in thirty
(80) days upon the delivery of the verdict even if contrary pro-
visions exist in other Codes:

* The cancellation actions regarding the regulatory actions,

* Tax cases, full remedy actions and administrative actions
valued more the TRY 100,000.00,

* The cancellation actions regarding the administrative ac-
tions resulting the losing of an occupation, public service or
the statute of being student,

* The cancellation actions regarding the administrative ac-
tions which suspend the execution of a commercial activity
for an indefinite period or for tmore than thirty (30) days,

e The cancellation actions regarding the assignments, as-
signments by transfer and deposals made by joint bylaws and
the assignments, assignments by transfer and deposals of the
presidents of the Chambers or higher level public servants,

5. TEMYiZ YOLUNA iLiSKiN DEGiSIKLIKLER

2577 sayi1 Kanun’un 46 maddesi ise “Damigtay dava daire-
leriile idare ve vergi mahkemelerinin nihai kararlari, bagka
kanunlarda aksine hiikiim bulunsa dahi Danistay’da temyiz
edilebilir. Ozel kanunlarinda ayr siire gosterilmeyen hal-
lerde, Danistay dava daireleri ile idare ve vergi mahkeme-
lerinin nihai kararlarina kars teblig tarihini izleyen otuz
(30) giin icinde Danigtay’da temyiz yoluna bagvurulabilir”
seklinde idi. Ancak yeni diizenleme ile temyiz yoluna iligkin
degisiklikler yapilmigtir. Buna gore; Danistay dava dairele-
rinin nihai kararlari ile bélge idare mahkemelerinin asagida
sayilan davalar hakkinda verdikleri kararlar, bagka kanun-
larda aksine hiikiim bulunsa dahi Danistay’da, kararin teb-
liginden itibaren otuz (30) giin icinde temyiz edilebilir:

* Diizenleyici islemlere karst acilan iptal davalart.

* Konusu yiiz bin Tiirk lirasint asan vergi davalary, tam yargt
davalarive idari iglemler hakkinda acilan davalar.

* Belli bir meslekten, kamu gérevinden veya 6grencilik statii-
stinden cikarilma sonucunu doguran islemlere karst acilan
iptal davalart.

e Belli bir ticari faaliyetin icrasin siiresiz veya otuz gtin ya-
hut daha uzun siireyle engelleyen islemlere karst acilan iptal
davalart.

 Miisterek kararnameyle yapilan atama, naklen atama ve
gorevden alma islemleri ile daire bagkant ve daha list diizey
kamu gorevlilerinin atama, naklen atama ve gorevden alma
islemleri hakkinda acilan iptal davalart.

o Imar planlary, parselasyon islemlerinden kaynaklanan da-
valar.

e Tabiat Varliklarint Koruma Merkez Komisyonu ve Kiiltiir
Varliklaru Koruma Yiiksek Kurulunca itiraz tlizerine veri-
len kararlar ile 18.11.1983 tarthli ve 2960 sayili Bogazici Ka-
nununun uygulanmasindan dogan davalar.

» Maden, tasocaklari, orman, jeotermal kaynaklar ve dogal
mineralli sular ile ilgili mevzuatin uygulanmasina iligkin is-
lemlere karst acilan davalar.

o Ulke capinda uygulanan égrenim ya da bir meslek veya sa-
natin icrast veyahut kamu hizmetine giris amactyla yapilan
stnavlar hakkinda agilan davalar.

e Liman, kruvaziyer limani, yat limani, marina, iskele, rih-
tim, akaryakit ve swvilagtirilmig petrol gazi boru hattt gibi
kuyt tesislerine isletme izni verilmesine iliskin mevzuatin uy-
gulanmasindan dogan davalar.
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* The actions regarding the zoning plans or land subdivi-
sions,

e The actions arising from the Bosphorus Law dated
18.11.1983 numbered 2960 and the verdicts given upon an
objection by the Central Commission for the Protection of
Natural Heritage and the High Board for Protection of Cul-
tural Heritage,

* The actions arising from the enforcement of the relevant
Laws related to mines, quarries, forests, geothermal resourc-
es and natural mineral water,

* The actions regarding the country wide tests to be held for
the admittance to a public service, or to an occupation or to a
performance of an art

e The actions arising from the enforcement of the relevant
Codes related to the permits for harbors, cruise harbors,
yacht harbors, marinas, piers, docks, pipelines for the fuel oil
or liquefied petroleum gas,

* The actions arising from the enforcement of the Laws num-
bered 3996 and dated 08.06.1994 and numbered 4283 and
dated 16.07.1997,

* The actions arising from the enforcement of the Free Trade
Zone Code numbered 3218 and dated 06.06.1985,

* The actions arising from the enforcement of the Protection
of Land and Terrain Utilization Code with number 5403 and
dated 03.07.2005,

* The actions regarding the decisions of regulatory and su-
pervisory boards concerning the authorized markets and
industries.”

The Article 50 which states that; “The verdict on appeal
will be send to the first degree court or to the relevant
Chamber of Council of State the verdict will be delivered
to the parties within 7 days as from the day the case file
comes to these courts” is also amended. According to the
amendment, the file will be send to the relevant author-
ity with the verdict on appeal tthe verdict will be deliv-
ered to the parties within 7 days as from the day the case
file comes to these courts. In case of a decision of reversal,
the relevant Court examines the file primarily and renders
a new decision after the same completes the inquiry. The
Regional Administrative Court can either comply with the
decision of reversal verdict given by the Council of State or
can insist on its original verdict. If the same complies with
the decision of reversal, the appeal examination of this ver-
dict will be performed in accordance and limited with the
decision of reversal. If the Regional Administrative Court

* 08.06.1994 tarihlive 3996 sayili Bazi Yatirim ve Hizmetlerin
Yap-Islet-Devret Modeli Cercevesinde Yaptirlmast Hakkinda
Kanunun uygulanmasindan ve 16.07.1997 tarihli ve 4283 sa-
yilt Yap—f§let Modeli ile Elektrik Enerjisi Uretim Tesislerinin
Kurulmast ve Isletilmesi ile Enerji Satisinin Diizenlenmesi
Hakkinda Kanunun uygulanmasindan dogan davalar.

* 06.06.1985 tarihli ve 3218 sayili Serbest Bélgeler Kanunu-
nun uygulanmasindan dogan davalar.

* 03.07.2005 tarihli ve 5403 sayili Toprak Koruma ve Arazi
Kullanimi Kanununun uygulanmasindan dogan davalar.

« Diizenleyici ve denetleyici kurullar tarafindan gérevli olduk-
lart piyasa veya sektérle ilgili olarak alinan kararlara karst
acillan davalar.”

Temyiz kararlarina iligkin “Temyiz incelemesi sonucunda
verilen karar, dosyayla birlikte karar1 veren mahkeme veya
Danistay dairesine gonderilir. Bu karar, dosyanin mahkeme
veya Danistay dairesine geldigi tarihten itibaren yedi giin
icinde taraflara teblig edilir.” seklinde olan 50. madde de ye-
nilenmistir. Buna gére temyiz incelemesi sonucunda verilen
karar, dosyayla birlikte karar1 veren mercie gonderilir. Buka-
rar, dosyanin geldigi tarihten itibaren yedi giin icinde taraf-
lara teblige cikarilir. Temyiz incelemesi sonucunda verilen
bozma karari iizerine ilgili merci, dosyay1 6ncelikle inceler
ve varsa gerekli tahkikat iglemlerini tamamlayarak yeniden
karar verir. Bolge idare mahkemesi, Danistay tarafindan ve-
rilen bozma kararina uyabilecegi gibi kararinda israr da ede-
bilir. Danmistay’in bozma kararina uyuldugu takdirde, bu ka-
rarin temyiz incelemesi, bozma kararina uygunlukla, sinirh
olarak yapilir. Bolge idare mahkemesi, bozmaya uymayarak
kararinda israr ederse, 1srar kararinin temyizi halinde, talep,
konusuna gore Danistay Idari veya Vergi Dava Daireleri Ku-
rulunca incelenir ve karara baglanir. Danigtay Idari ve Vergi
Dava Daireleri Kurullari kararlarina uyulmasi zorunludur.

Kanun yollarina iligkin hiikiimlerin hepsinde, artik itiraz
yolu kaldirilmis oldugundan “itiraz” ibareleri “istinaf” ola-
rak degistirilmigtir.

S6z konusu degisikliklerin uygulanma tarihi ise 2577 sayili
Kanuna eklenen Gecici madde 8 ile agagidaki gibi belirlen-
mistir:

“Bu Kanunla idari yargida kanun yollarina iliskin getiri-
len hiikiimler, 2576 sayili Kanunun, bu Kanunla degisik
3 tincii maddesine gore kurulan bélge idare mahkeme-
lerinin tiim yurtta géreve baslayacaklart tarihten sonra
verilen kararlar hakkinda uygulamir. Bu tarihten énce
verilmis kararlar hakkinda, kararin verildigi tarihte yti-
riirliikte bulunan kanun yollarina iligkin hiikiimler uygu-
lanir.
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insists on its original verdict and if the parties appeal this
verdict given after the insistence, the appeal examination
will be made by the Board of Administrative Lawsuits or
the Board of Tax Lawsuits of the Council of State. The ver-
dicts given by the Board of Administrative Lawsuits or the
Board of Tax Lawsuits of the Council of State are final.

As the objection method is removed from the procedure,
all the expressions of “objection” changed to “intermedi-
ate appeal” within the context of the Code.

The enforcement date of the amendments which is stated
in the temporary article 8, stipulates the following:

“The amended provisions by this Code regarding the
legal remedies will be applied to the verdicts given af-
ter the date of initiation and the beginning of the active
duty of Regional Administrative Courts pursuant to the
amended 3rd Article of the Code 2576. Prior to this date,
the existing provisions regarding the legal remedies will
be applied to the verdicts.

As for the objections made to Administrative Courts’ or
Tax Courts’ verdicts, the fees determined by this Code
for the intermediate appeal will be charged uuntil the
day the active duty of the regional administrative court
will start.

Bolge idare mahkemelerinin faaliyete gecme tarihine
kadar idare ve vergi mahkemeleri tarafindan verilen
kararlara yapilan itirazlarda bu Kanunla diizenlenen
istinaf kanun yolu i¢in ongériilen har¢lar alinir.”

6.SONUG

Bolge idare mahkemesi, ilk derece mahkemesi kararini
hukuka uygun bulmadig: takdirde istinaf bagvurusunun
kabulii ile ilk derece mahkemesi kararinin kaldirilmasina
karar verecek ve bolge idare mahkemesi isin esasina gire-
cek ve esas hakkinda yeniden bir karar verecektir. Bolge
idare mahkemesince verilen (diizenleyici islemlere karsi
acilan iptal davalar1 hakkinda verilen kararlar, konusu yiiz
bin Tiirk Lirasini agan tam yargi davalari ve idari para ceza-
lan hakkinda verilen kararlar gibi) bir kisim nihai kararlar
aleyhine Danistay nezdinde temyiz yoluna bagvurulabile-
cektir. Ancak 46. maddede tahdidi olarak sayilan kararlar
digindaki nihai kararlar ise Bolge Idare Mahkemesi dene-
timinden gectikten sonra kesinlegmis olacagindan, bu ka-
rarlar aleyhine temyiz yoluna bagvurulamayacaktir. Bol-
ge Idare Mahkemesi'nin sayilan kararlarina karg1 temyiz
yoluna bagvurma siiresi 30 giindiir. Temyiz incelemesi ile
verilen karar {izerine ilk derece mahkemesi sifatiyla karar
veren Danistay dairesi ve Bolge Idare Mahkemesince bo-
zulan dosya 6ncelikle incelenecek ve yeniden karara bag-
lanacaktir. Bolge Idare Mahkemesinin bozma kararina
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6.CONCLUSION

The Regional Administrative Court will accept the inter-

mediate appeal application and rule on the rescission of

decision if the intermediate appeal is justified and then the

Court will render a new decision on the subject. The ver-

dicts given by the Regional Administrative Courts (such as

the verdicts related to the cancellation actions regarding
the regulatory actions, tax cases, full remedy actions and
administrative actions valued more the TRY 100,000.00
etc.) can be appealed before the Council of State. However,
the final verdicts, excluding the verdicts stated in the Arti-
cle 46, will be finalized after the examination of Regional
Administrative Court hence cannot be appealed before the
Council of State. The due time to appeal against the men-
tioned Regional Administrative Court verdicts is thirty
(30) days. The case files which are subject to a decision of
reversal will be examined primarily by the relevant Court
and a verdict will be given once again. The Regional Ad-

kars1 direnme hakki vardir. Idare ve vergi mahkemeleri ile
Bolge Idare Mahkemelerinin kesin olarak verdigi kararlar
aleyhine Bagsavcl tarafindan kanun yararina temyiz yolu-
na bagvurulabilecektir. Mevcut sistemde bulunan kanun
yollarindan biri olan “karar diizeltme” yolu ise “Yeni Yargi
Paketi” dogrultusunda kaldirilmigtir.

Yapilan yasa degisikligi ile her ne kadar Danistay {izerinde-
kiigyiikiiniin azaltilmasi amaclanmigsa da, uygulamadabu
amaca ulagilmasi yeterli sayida personel istithdam edilmesi
ile de yakindan baglantihdir. Ozellikle, istinaf incelemesi
gorevi yiiklenen Bolge Idare Mahkemelerinde gorev ala-
cak personel sayis1 yeterli olmadig: takdirde, yapilan yasa
degisikligi ile is yiikii Danistay iizerinden Bolge idare Mah-
kemelerine taginmis olacak ve dolayisiyla daha hizh yargi-
lama yapilmasi amacina ulagilamayacaktir. Ayrica, Bolge
Idare Mahkemelerinin dava degeri 100.000 TL'yi asan ko-
nularda verecekleri kararlarin Danistay’da temyiz edilecek
olmasi da, Danistay {izerindeki is yiikiiniin 6nemli 6l¢iide

ministrative Court can resist against the decision of rever-

azaltilacag diisiincesiyle bagdasmamaktadir. Bu noktada,
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sal. The final verdicts of Administrative Courts,
Tax Courts and Regional Administrative Courts
which are not to be subject to an appeal by the
parties can be appealed by the Chief Public Pros-
ecutor “for the sake of law”. The existing “revi-
sion of decision” option was removed from the
procedure.

Even though, it is aimed to ease the Council of
State’s workload burden by the amendments,
it is closely attached to employing the required
number of personnel to achieve this goal in
practice. Especially, if the required number of
personnel would not be employed in the Re-
gional Administrative Courts, the amendment
will shift the workload burden from the Council
of State to the Regional Administrative Courts
in this case it will not be possible to achieve this
goal. Besides, giving the opportunity to appeal
the verdicts regarding the issues valued more
than TRY 100,000.00 before the Council of State
does not match with the idea to ease the burden
of the Council of State. At this point, the limit
should be higher determined higher. Even for
a moment it would seem like an appropriate
change in the system considering that a double
control mechanism will be applied to regulatory
actions as they will be subject to an intermedi-
ate appeal and then to an appeal, making actions,
which create result in country wide such as
regulatory actions, available to an intermediate
appeal and then to an appeal before the Council
of State will significantly increase the workload
of Regional Administrative Courts and will ex-
tend the trial period for the mentioned actions.
The same criticism can go with giving an option
to appeal before the Council of State regarding
the verdicts related to mines, quarries, forests,
geothermal resources and coast facilities. Since
the mentioned actions affect a certain region,
the verdicts should have been finalized after the
examination of Regional Administrative Courts
asititis not compatible with the idea to ease the
workload burden of the Council of State.

siir olarak belirlenen degerin daha yiiksek be-
lirlenmesi gerekirdi. Bir an icin diizenleyici is-
lemlerin oncelikle istinaf ve sonrasinda temyiz
incelemesine tabi tutularak, denetiminin cift
kontrol mekanizmasi ile saglanacagi, dolayisiyla
anilan iglemlerin hukuka uygunlugunun dene-
timi noktasinda isabetli bir sistemin olugturul-
dugu diisiiniilecek olsa bile, iilke genelinde etki
doguran idari iglemlerin b6lge mahkemelerinde
incelenmesi ve devaminda Danigtay’da temyiz
incelemesine tabi tutulacak olmasi hem yeni
kurulan Bolge Idare Mahkemelerinin is ytikii-
nii gereksiz yere arttirmis olacak hem de anilan
islemlere iligkin yargilama siiresini uzatacaktur.
Benzer bir husus ise, bolgesel sonuclar dogura-
cak olan maden, tagocaklar1, orman, jeotermal
kaynaklar ve mineralli sular ile ilgili mevzuatin
uygulanmasina iligkin iglemler, kiy1 tesislerine
isletme izni verilmesine iligkin mevzuatin uy-
gulanmasindan dogan davalar gibi uyusmaz-
liklarin Damigtay nezdinde temyiz edilebilecek
olmasidir. Buna benzer bélgesel sonu¢ doguran
islemlerin Bolge Idare Mahkemelerinde kesin
olarak karara baglanmasi gerekirken, temyiz in-
celemesine tabi tutulacak olmalar1 Danistay’in
is yiikiinii azaltma diigiincesiyle bagdasmamak-
tadir.

1http://
www.resmigazete.
gov.tr/main.
aspx?home=http://
www.resmigazete.gov.
tr/eskiler/
2014/06/20140628.
htm&main=http://
www.resmigazete.
gov.tr/eskiler/
2014/06/20140628.
htm
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