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1.INTRODUCTION

NOWADAYS THE COMPANIES’ ACQUISITION OF THEIR OWN

shares is a commonly used method in company law.

The companies’ acquiring its own shares means any

legal transaction resulted in transfer of proprietary
or joint ownership rights of such shares. With the new
Turkish Commercial Code (“TCC”), the joint stock and
limited liability companies may acquire its own shares
within the framework of the certain conditions stipulated
under thereof. The Capital Markets Board has however
provided opportunity to publicly traded companies to
acquire its own shares by the decision numbered 26/767
which was issued on its weekly journal dated August 10th,
2011 and numbered 2011/31. Therefore, the publicly traded
companies have been able to acquire its own shares since
2011. Such decision thereofhas set the stage for the amend-
ment of the provisions of TCC in this regard. In addition,
with this amendment, TCC has been harmonized with
the Capital Requirement Directive of European Union.
The joint stock companies’ acquisition of its own shares
is regulated under Article 379 and following, whereas the
limited liability companies’ acquisition of their own shares
isregulated under Article 612.

It must be noted that the former Turkish Commercial
Code (“FTCC”), in principle, forbade a company to ac-
quire its own shares. Article 329 of FTCC expressly stated
that the companies were not allowed to acquire their own
shares and in addition to this, any agreement concluded for

1. GiRiS

UNUMUZDE SIRKETLERIN KENDi PAYLARINI iKTiSAP ETMESI

siklikla tercih edilen bir yontemdir. Kendi payla-

rim devralma kavram ile girketlere gecici bir siire

icin olsa bile s6z konusu paylar tizerindeki miilkiyet
veya payl miilkiyet hakkinin intikali sonucunu doguran
her tiirlii hukuki islem kastedilmektedir. Yeni Tiirk Tica-
ret Kanunu' (“TTK?”) ile birlikte artik anonim ve limited
sirketler belirli kogullarda kendi paylarim iktisap edebil-
mektedirler. Sermaye Piyasas1 Kurulu 2011/31 sayili SPK
haftalik biilteninde 10 Agustos 2011 tarihli ve 26/767 sayili
kararinda paylar Istanbul Menkul Kiymetler Borsas’'nda
islem goren sirketlerin kendi paylarim iktisabina iligkin
diizenlemelere yer vermigtir. Halka acik anonim sirketler
sirketler acisindan bu diizenleme 2011 yilindan beri uygu-
lanmaktaydi. S6z konusu karar, TTK’da yapilan degisiklige
zemin hazirlamigtir. Ayrica bu degisiklik ile birlikte TTK,
Avrupa Birligi'nin sirketlere iligkin Sermaye Yonergesi®ile
uyumlu hale getirilmistir. Anonim sirketlerin hangi du-
rumlarda kendi paylarin iktisap edebilecegi TTKnin 379
ve devami maddelerinde diizenlenmis iken, limited sirket-
lerin hangi durumlarda kendi paylarini iktisap edebilecegi
ise TTK’nin 612. maddesinde diizenlenmisgtir.

Belirtilmelidir ki, miilga Tiirk Ticaret Kanunu’nda®
(“ETK”) bir sirketin kendi paylarim iktisap etmesi kural
olarak yasak kapsamindaydi. Soyle ki, ETK’nin 329. mad-
desi sirketlerin kendi paylarini iktisap edemeyecegini ve
bu dogrultuda diizenlenen sodzlesmelerin hiikiimsiiz say-
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the mentioned purpose was deemed null and invalid. How-
ever such regulations were very far from meeting the com-
panies’ needs and also were causing various problems for
the companies in business life. With TCC, the joint stock
and limited liability companies may acquire their own
shares within the framework of the certain conditions. In
other words, the companies have limited freedom for ac-
quiring their own shares. With the amendment adopted,
the companies’ needs have been met and adapted them-
selves to the new business world order. In this articletter,
the joint stock and limited liability companies’ acquisition
of their own shares, the conditions of such acquisition, the
exceptions and the unlawful acquisitions will be discussed.

2. JOINT STOCK COMPANIES

2.1. JOINT STOCK COMPANIES’ ACQUISITION OF THEIR
OWN SHARES

Article 379 of TCC regulates that the joint stock compa-
nies may (i) acquire their own shares or (ii) accept thereof
as a pledge. The said article clearly states that the com-
pany cannot acquire and accept as pledge its own shares
in return for consideration, at an amount which exceeds
or will exceed as a result of a transaction, one-tenth of its

lacagim acikca belirtmekteydi. Keza s6z konusu diizenle-
me sirketlerin ihtiyaclarina cevap vermemekte ve uygu-
lamada cesitli problemlere yol agmaktaydi. TTK getirdigi
diizenlemeler ile belirli sartlarin varligi halinde sirketlerin
kendi paylarim iktisap edebilmelerini miimkiin kilmgtir.
Bagka bir deyigle, sirketlerin kendi paylarim iktisap et-
meleri konusunda sinirh bir serbestlik s6z konusudur. Bu
minvalde, yapilan degisiklik ile degisen diinya diizenine
ayak uydurulmus ve sirketlerin uygulamadaki ihtiyacla-
rina cevap verilmistir. Isbu makalede anonim ve limited
sirketlerin kendi paylarin iktisab, iktisap etmenin kosul-
lary, istisnai haller ve kanuna aykir iktisaplarin sonuclari
incelenecektir.

2. ANONIM SIRKETLER
2.1. ANONIM SIRKETiN KENDi PAYINI iKTiSAP ETMESI

TTK’nin 379. maddesi sirketlerin kendi paylarim iktisap
etmesini veya rehin olarak kabul etmesini diizenlemek-
tedir. S6z konusu madde bir sirketin kendi paylarini, esas
veya ¢ikarilmig sermayesinin onda birini agan veya agacak
olan miktarda ivazh olarak iktisap edemeyecegini acikca
belirtmistir. Ilgili maddeden anlagilacag iizere, sirketlerin
kendi payini iktisap etmesi TTK kapsaminda esas veya ¢1-
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basic or issued capital. As can be seen in the mentioned ar-
ticle, within the scope of TCC, the companies are allowed
to acquire their own shares for up to the one-tenth of its
basic or issued capital. Pursuant to sub clause 2 of the said
article, the general assembly (“GA”) must have authorized
the board of directors (“BoD”) in order for the shares to
be acquired or accepted as pledge. Thus, GA has the right
to monitor the acquisition transaction. This authorization,
which can be granted for a maximum of five years, must
show the lower limit and upper limit of the price which
can be paid for shares to be acquired and the total nominal
values of the shares to be acquired or accepted as pledge.
The BoD must state in each of its proposals for permission
that the legal requirements have been met. In addition, ac-
cording to such article, only shares that have been paid in
full can be acquired. Otherwise this transaction shall be
deemed null and invalid. Pursuant to Article 385 of TCC,
the shares acquired or accepted as pledge in a way contrary
to articles 379 to 381 shall be disposed of or the pledge on
them shall be released within six months from the date of
their acquisition or acceptance as pledge. The preamble of
the said article states that the BoD has the authority to dis-
pose of such shares and shall fulfill its duties in accordance
with the equality and transparency principles. The pream-
ble thereof also states that the share means both share cer-
tificate and shares.

Purpose of the abovementioned article is; (i) providing the
BoD freedom by giving it the power of disposition of such
shares, (ii) allowing the BoD to distribute the high profit by
excluding the acquired shares from the annual profit, (iii)
controlling market prices of the shares of the joint stock
company and (iv) avoiding stock speculators.

In addition, sub clause 3 of article 379 of TCC regulates the
obligation for the company as to preserve the legal reserve
in order for performing such acquisition. In this respect,
after the prices of the shares to be acquired are deducted,
the company’s remaining net assets must be at least equal
to the sum of the reserves that may not be distributed ac-
cording to law and articles of association, and of basic or
issued capital. Besides, pursuant to Article 520/1 of TCC, a
company must preserve legal reserves in exchange for the
value of the acquired shares. In the event of the transfer or
disposal of such shares, the company may benefit from its
legal reserves. Accordingly, the legal reserves preserved for
acquisition of the shares cannot be used unless such shares
are transferred or disposed of.

Another important issue regarding the companies’ ac-
quisition of their own shares is that the acquisition of the
company’s all shares leads to the dissolution of the com-
pany or not. In this respect, according to some opinions, in
the event that a company acquires all of its shares, this will

karilmis sermayesinin onda biri sinirina uyulmak sartiyla
serbest birakilmistir. S6z konusu maddenin 2. fikrasinda
ise boyle bir iktisabin miimkiin olabilmesi i¢in genel kuru-
lun (“GK”) y6netim kurulunu (“YK”) yetkilendirmesinin
gerektigi acikca belirtilmektedir. Boylece GK’ya iktisap is-
lemine iliskin kontrol imkam saglanmistir. En cok bes yil
icin gecerli olabilecek bu yetkide, iktisap edilecek paylarin
itibari deger sayilarimin belirtilerek toplam itibari degerle-
riyle s6z konusu iktisap edilecek paylara 6denebilecek be-
delin alt ve iist sinirlar1 gosterilir. Keza her izin talebinde
YK kanuni sartlarin gerceklestigini gostermek zorundadir.
Bunlara ilaveten, s6z konusu maddeye gére gecerli bir ik-
tisabin meydana gelebilmesi i¢in paylarin bedellerinin
tamaminin 6denmis olmasi gerekir. Aksi halde gecerli bir
iktisap s06z konusu olamaz. Kanunen izin verilmeyen bir
iktisap meydana gelmemis ise TTK’nin 385. maddesi uya-
rinca, kanuna aykir bir gekilde iktisap edilen paylar, ikti-
saplar1 tarihinden en gec¢ alt1 ay icinde elden ¢ikarilir. S6z
konusu maddenin gerekgesinde elden ¢ikarma yetkisinin
YK’da olduguna ve YK’nin gorevini esitlik ve kamuyu ay-
dinlatma ilkelerine uygun olarak yerine getirecegine yer
verilmis oldugu gibi pay s6zciigiiniin hem senede baglan-
mamuig payl hem de pay senedini kapsayacag: acikca belir-
tilmigtir.

Yukarida bahsedilen kuralin amaci; bir kisim paylar1 ano-
nim sirketin tasarrufuna birakarak YK’ya hareket alani
yaratmak, yillik kardan iktisap edilen paylar yoksun bira-
karak yiiksek kar dagitma imkanim1 YK’ya vermek, anonim
sirketin paylarinin borsa fiyatini kontrol altinda tutmak ve
spekiilatorleri caydirmak olarak siralanabilir.*

Ayrica TTK'nin 379. maddesinin 3. fikrasinda bu iktisa-
bin gerceklestirilebilmesi icin girketin kargilik yedek akce
olusturma zorunlulugundan s6z edilmektedir. $6yle ki ik-
tisap edilecek paylarin bedelleri diisiildiikten sonra, kalan
sirket net aktifi, dagitilmasina kanunca ve esas sézlesme
uyarinca izin verilmeyen yedek akgelerin toplami kadar
olmaldir. Ayrica, TTK m. 520/1 geregi, sirketin iktisap et-
tigi kendi paylar1icin iktisap degerlerini karsilayan tutarda
yedek akce ayrilmasi zorunludur. Kanun koyucu ayrilan
yedek akeelerin, anilan paylarin devredilmesi ya da yok
edilmesi halinde iktisap degerlerini karsilayan tutarda
coziilebilmesine izin vermistir. Dolayisiyla, bu paylar dev-
redilmedigi yahut yok edilmedigi takdirde, iktisaplar1 i¢in
ayrilmig yedek akgelerin ¢6ziilmesi miimkiin degildir.

Deginilmesi gereken bir bagka konu ise, bir anonim girke-
tin kendi paylarinin tamamini iktisap etmesi durumunda,
bu durumun sirketin feshine sebep olup olmayacag: hu-
susudur. Soyle ki, bir sirketin kendi paylarinin tamamini
iktisap etmesi halinin sirketin feshine neden olabilecegi-
ni savunan goriisler bulunmaktadir. Ancak belirtilmelidir
ki, anonim sirketin biitiin paylarin iktisap etmesi yasada
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result in the dissolution of the company. However, such
transaction is not readily specified as a reason for the dis-
solution of a company under TCC. For this reason, accord-
ing to some other opinion, the acquisition all of the com-
pany’s shares should not be deemed as dissolution of the
said company. It is also noteworthy that such transaction
is not against the public order.

2.2, EVASION OF LAW

In the light of foregoing, the joint stock companies may
acquire their own shares within the framework of the cer-
tain conditions. Article 380 of TCC regulates the situation
in which the companies provide financial support to third
parties that will acquire the company’s shares, instead
of acquiring its own shares. The legislation brings a strict
rule for such transaction. In this regard, any legal transac-
tion which the company performs with a third person for
the acquisition of its shares with regard to granting an ad-
vance, aloan or security, shall be null and void.

Such article regulates the prohibition of an advance, grant-
ing a security or a loan in order to acquire shares of a joint
stock company. Such transactions between the company
and third parties in order to acquire the company’s shares
are deemed null and invalid. However this nullity provi-
sion shall not be applied to transactions within the scope
of activity of credit and finance organizations and to legal
transactions in regard to granting an advance, a loan or se-
curity to the employees of the company or of its depend-
ent companies for the purpose of acquiring the company’s
shares.

2.3. AVOIDING AN IMMINENT AND SERIOUS LOSS

For a joint stock company to acquire its own shares, pursu-
ant to Article 379 of TCC, GA has to authorize the BoD to
act in this manner. Even though it is clearly stated in the
mentioned article, in some events, TCC permits the BoD
to perform such transaction without the authorization
thereof. In this regard, in the case of the existence of an im-
minent and serious loss for the company, the company may
acquire its own shares with the abovementioned the one-
tenth capital limit to avoid an imminent and serious loss
in the absence of a GA resolution regarding authorization.
However, in the event of occurrence of such circumstance,
the BoD shall provide the first GA with written informa-
tion regarding; i) the reason and purpose of the acquisition,
(i) number of acquired shares, sum of their nominal val-
ues and percentage of the capital they represent, and (iii)
price and terms of payment. The term “an imminent and
serious loss” means a serious loss will be resulted in near
future which avoids the joint stock company to carry on its
operation and threatens its assets, development and plans

acikeca bir fesih sebebi olarak sayilmamistir. Bu sebeple,
paylarinin tamamin iktisap eden bir anonim sirketin fes-
holmas1 agir bir miieyyide olmakla birlikte yasallikla bag-
dagmayacaktir. Ayrica bu husus kamu diizenine aykirihk
teskil etmediginden dolay1 bir fesih sebebi sayilmamalidir.®

2.2. KANUNA KARSI HILE

Yukaridaanlatilanlarigiginda, belirlikurallar tahtindaano-
nim girketlerin kendi paylarini iktisap etmesinin miimkiin
oldugu anlagilmaktadir. Kanunun 380. maddesinde ise,
sirketin paylarimin iktisabi icin bir ti¢iincii kisiye finansal
destek saglamasi hali diizenlenmistir. Diger bir ifadeyle
bu durumda sirket paylarini kendisi iktisap etmemekte ve
fakat bu iktisap icin gerekli olan finansman destegi sirket
tarafindan yapilmaktadir. Kanun koyucu bu madde ile ani-
lan finansal destek icin mutlak bir yasak 6ngérmektedir.
Yani, sirketin esas veya cikarilmig sermayesinin onda biri-
ni agmayan, eg deyisle TKK uyarinca izin verilen pay ikti-
sab1icin saglanacak finansal destekler de kanunu dolanma
amac1 tagisin veya tagimasin anilan madde cercevesinde
yasak kapsamindadir.

S6z konusu madde, anonim sirketlerin paylarimin ikti-
sap edilebilmesi icin avans, 6diing veya teminat verilmesi
yasagin hiikiim altina almigtir. Paylarin iktisap edilmesi
amaciyla, sirketin bagka bir kisiyle yaptig1, konusu avans,
6diing veya teminat verilmesi olan hukuki islemler batil-
dir. Ancak yine ayni maddede kredi ve finans kurumlari-
nin igletme konulari icine giren islemlere ve sirketin veya
onun bagh sirketlerinin caliganlarina, sirketin paylarini
iktisap edebilmeleri icin, avans, 6diing ve teminat verilme-
sine iligkin hukuki islemler kapsam disinda birakilmgtur.

2.3. YAKIN VE CiDDi BiR KAYIPTAN KACINMA

Bir anonim sirketin, TTK’nin 379. maddesi uyarinca ken-
di payim iktisap edebilmesi icin GK’'nin yetkilendirmeye
iligkin karar1 olmasi gerekmektedir. Her ne kadar kuralda
acikea belirtilmis olsa da TTK bazi hallerde bu yetkilendir-
meye iligkin karar olmadan da pay iktisabin miimkiin kil-
magstir. S6yle ki, bir sirket, yakin ve ciddi bir kayiptan kacin-
mak icin gerekli oldugu takdirde, kendi paylarini esas veya
cikarilmig sermayesinin %10’u sinirlamasi ile GK’nin yet-
kilendirme karari olmadan iktisap edebilmektedir.® Ancak
s6z konusu durumun vuku bulmasi halinde YK, ilk GK’ya;
i) iktisabin sebep ve amacinyi, ii) iktisap edilen paylarin sa-
yilarini, itibari degerlerinin toplamini ve sermayenin ne
kadarini temsil ettigini ve iii) iktisabin bedelini ve 6deme
sartlarim yazih olarak bildirir. Tlgili maddede bahsedilen
yakin ve ciddi kayip’, anonim sirketin faaliyetlerini devam
ettirmesine, malvarli§ina, gelismesine veya planlarini uy-
gulamasina yénelmis bulunan ya da istikrarinin veya pay
sahipleri arasindaki ahengin bozulmasina sebebiyet ve-
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ortherelationship between the shareholders. Forinstance,
in the event that a shareholder of the company is willing to
sellits shares to the parties which may harm the joint stock
company or the company is threatened to collect its re-
ceivables, the company may acquire its own shares in the
absence of a GA resolution regarding authorization.

2.4.EXCEPTIONS

The conditions regarding the companies’ acquisition of
their own shares have been described in foregoing. Al-
though the conditions of such acquisition are readily
stated in under relevant articles, pursuant to Article 382
of TCC there are some certain exceptions to such condi-
tions. In this regard, a joint stock company may acquire
its own shares even though if the condition regarding the
one-tenth capital limit is not applied or the company is not
threatened. Exceptions stated within the scope of Article
382 of TCC will be examined herebelow. It’s rather impor-
tant to stress that the provisions in other laws regarding
the company’s acquisition of its own shares remain valid.
According to the preamble of Article 387 of TCC, the possi-
bilities are limited to those listed in the law and they cannot
be broadened by interpretation. Also in the event of an ad-
ministrative regulation that will include special provisions
regarding the companies’ acquisition of its own shares, the
relevant administration which will make such regulation
must have been expressly authorized to act in this manner.

rebilecek ve sonugclar1 pek de uzak olmayan bir gelecekte
dogabilecek ciddi bir kayiptir. Ornegin, bir pay sahibinin
paymn1 anonim girkete zarar verebilecek kisilere satma
olasiliginin bulunmasi halinde veya bir alacagin tahsil
edilememesi tehlikesini bertaraf etmek amaciyla GK’nin
yetkilendirme karari olmadan sirketin kendi payin iktisap
etmesi miimkiindiir.

2.4.iKTiSAP YASAGININ iSTiSNALARI

Yukarida sirketlerin kendi paylarim iktisap etmelerine
iligkin tabi olduklar: sartlardan bahsedilmektedir. Her ne
kadar s6z konusu iktisabin gartlar1 kanun metninde acgikca
belirtilmis olsa da TTK'nin 382. maddesi uyarinca birta-
kim mutlak istisnalar bulunmaktadir. S6yle ki bir anonim
sirket, kendi paylarini onda bir sinirina ragmen ve yakin
ve ciddi bir kaybin 6nlenmesi durumunun bulunmamasi
halinde de iktisap edebilir. TTK'nin 382. maddesi kapsa-
minda belirtilen istisnalar agagida incelenecektir. Belir-
tilmelidir ki, sirketlerin kendi paylarin iktisap edebilece-
gine iliskin diger kanun hiikiimleri saklidir.® TTK'nin 387.
maddesinin gerekcesinde uygulama alanlarinin kiyas yolu
ile genisletilmesinin miimkiin olmadig: belirtilmektedir.
Keza yine s6z konusu gerekcede 6zel hiikiimlerin bir ida-
ri diizenlemede yer almasi halinde, mezkur diizenlemeye
dayanak olusturan kanunun bu konuda idari diizenleme
yapilabilecegini acikca belirtilmesinin sart oldugu belirtil-
mektedir.
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First exception is the Articles 473 and 475 of TCC regard-
ing decreasing the basic or issued capital of the company.
According to TCC, the share acquisitions which have been
performed for the purpose of returning the unused part of
the basic or issued capital to the shareholders are allowed.

Second exception is in regard to the principle of universal
succession. A joint stock company may acquire its own
shares without any limitation in circumstances such as
merger, acquisition and demerge. For instance, in any
merger, a joint stock company taking over the assets of
the acquired company is not subject to limitations stated
under Article 379 of TCC, on condition of having its own
shares in the acquired assets.

Third exception is in relation to a statutory purchase liabil-
ity. In the event that, a company is obliged to purchase its
own shares pursuant to relevant legislation, it may acquire
its own shares without being bound by the limitations stat-
ed above. For example, in case relevant parties take action
for dissolution of the company, the company shall have li-
ability to acquire its own shares within the scope of Article
531 0of TCC.

Another exception for a company to acquire its own shares
without any of the mentioned limitations, provided that
the full price is paid and if it is intended for the collection of
a company receivable through execution proceedings.

In addition, in the event that the company which is will-
ing to acquire its own shares is a stock exchange company,
such company may acquire its own shares. In this circum-
stance, subject of activity of the joint stock company must
be the stock exchange.

It must be noted that, the shares acquired pursuant to Ar-
ticle 382 of TCC as soon as their transfer is possible with-
out causing any loss to the company and in any case within
three years as of their acquisition, unless the sum of these
shares owned by the company and by the subsidiary ex-
ceeds ten percent of the company’s basic or issued capital.
Additional to the exceptions stated in Article 382 of TCC,
Article 383 of TCC is in regard to joint stock companies
gratuitously acquiring their own shares. Pursuant to such
clause, the joint stock companies may gratuitously acquire
their own shares, provided that prices of all the shares are
paidin full.

3. LIMITED LIABILITY COMPANIES’ ACQUISITION OF
THEIR OWN SHARES

Limited liability companies’ acquisition of their own
shares is regulated under Article 612 of TCC. In parallel
with the joint stock companies, the limited liability com-
panies may also acquire their own shares under certain

Tlk istisna, esas veya cikarilmis sermayenin azaltilmasina
iligkin TTK’nin 473 ila 475’inci madde hiikiimlerinin uy-
gulanmasidir. S6z konusu maddeler bir anonim sirketin
esas sermayesini azaltmasi ile ilgilidir. Esas veya ¢ikarilmig
sermayenin kullanmilmayan kisminin sermaye sahiplerine
iade edilmesi amaciyla azaltilmasi sebebiyle gerceklesti-
rilen pay iktisaplar1 yukarida anlatilan simirlamalara tabi
olmaksizin serbest birakilmigtir.

Tkinci istisna, kiilli halefiyet kurallarina iligkindir. Birles-
me, devralma, boliinme gibi durumlarin varligi halinde
hicbir sinirlamaya tabi olunmaksizin bir anonim girketin
kendi paylarin iktisap etmesi miimkiin olacaktir. Orne-
gin, herhangi bir birlesmede bir anonim sirket, devrolunan
anonim sirketin malvarhgimi devraldiginda kendisine ge-
cen malvarliginda kendi paylar1 var ise TTK’nin 379. mad-
desine tabi olmaksizin onlar1 iktisap edebilir.

Ugﬁncii istisna, kanundan dogan bir satin alma yiikiimlii-
liigiiniin varlig1 halidir. Boyle bir satin alma yiikiimliltigii-
niin varlig: halinde bir anonim sirket yukarida bahsedilen
sinirlamalara tabi olmaksizin kendi payimni iktisap edebil-
mektedir. Bu istisnaya 6rnek olarak, TTK’nin 531. madde-
si kapsaminda acilan bir hakh fesih davasi sonucunda bir
anonim sirketin kendi paylarini satin almasi gosterilebilir.

Bagkabir istisna da, satin almanin bir sirket alacaginin tah-
siline yonelik olarak pay bedellerinin tiimiiniin 6denmesi
kaydiyla cebri icradan gerceklesmesidir. S6z konusu duru-
mun gerceklesmesi halinde yine bir girketin herhangi bir
sinirlamaya tabi olmaksizin kendi paylarini iktisap etmesi
miimkiindiir.

Ayrica, paylarim iktisap etmek isteyen anonim sirket bir
menkul kiymetler sirketiise s6z konusu sirket kendi payla-
rm1 iktisap edebilmektedir. Bu istisnanin gecerli olabilme-
siicin anonim sirketin isletme konusunun menkul kiymet
ticareti olmasi gerekmektedir.

Belirtilmelidir ki TTK 382 kapsaminda iktisap edilen pay-
lar iktisap tarihinden itibaren {i¢ yil icinde, iktisap edilen
paylar sirket icin herhangi bir kayba yol agmadan devirleri
miimkiin olur olmaz elden ¢ikarilirlar.’ TTK’nin 382. mad-
desinde sayilan istisnalara ilaveten, TTK’nin 383. maddesi
bir anonim sirketin kendi paylarim ivazsiz olarak iktisap
etmesi hakkindadir. Tlgili maddeye gore anonim sirketler,
bedellerinin tamami 6denmis olmasi kaydiyla kendi payla-
rini ivazsiz olarak iktisap edebilirler.

3.LIMITED SiRKETiIN KENDI PAYINI iKTiSABI

Limited sirketlerin kendi payim iktisap etmesi TTKnin
612. maddesinde diizenlenmigtir. $6yle ki, anonim gir-
ketlere paralel olarak, limited gsirketlerin de belirli sartlar

ARTICLETTERI WINTER 2015



conditions. Pursuant to the said article, a limited
liability company may acquire its own shares
only if; (i) it has the necessary equity that can be
freely used to purchase them and (ii) the nomi-
nal value of shares to be purchased does not ex-
ceed ten percent of the total basic capital.

It should be noted that, within the scope of Arti-
cle 612 of TCC, ten percent capital limit may be
increased to twenty percent. Such article regu-
lates that in case of the acquisition of basic capi-
tal shares due to withdrawal or dismissal from
the company set forth in the articles of associa-
tion or awarded by the court decision the maxi-
mum limit as twenty percent shall apply. The
basic capital shares acquired above ten percent
of the basic capital of the company shall be dis-
posed of or redeemed through capital reduction
in two years.

In the event that a limited liability company ac-
quires its own shares, the transfer of such shares
shall be made in accordance with Article 595
of TCC that regulates conditions of transfer of
the shares of a limited liability company. The
directors of the limited liability company must
sign the share transfer contract and in case of
any condition of transfer are specifically deter-
mined, the transfer shall be realized in conform-
ity with thereof.

4.CONCLUSION

With TCC, both limited liability and joint stock
companies may acquire their own shares within
the framework of the certain conditions stipu-
lated under thereof. It's worth mentioning that
henceforward the companies have more free-
dom in business life and TCC has to a great ex-
tent loosened the prohibition on the companies’
acquisition of their own shares. In this man-
ner, this method which is commonly used by
the companies is a significant improvement in
Turkish Law and provides the companies’ direc-
tors and members of board of directors consid-
erable freedom. However, it should be particu-
larly considered the unlawful acquisitions and
exceptions set forth under TCC on this subject.

altinda kendi paylari iktisap edebilecegi 6n-
goriilmiistiir. S6z konusu maddede bir limited
sirketin kendi esas sermaye paylarini, bunlari
alabilmek icin gerekli tutarda serbestce kullana-
bilecegi 6z kaynaklara sahipse ve alacag1 payla-
rin itibari degerlerinin toplami esas sermayenin
yiizde onunu agmiyorsa iktisap edebilecegi vur-
gulanmgtir.

Belirtilmelidir ki, TTK’nin 612. maddesinde,
yiizde onluk oranin ylizde yirmiye ¢ikabilmesi-
ne izin verilmistir. S6z konusu hiikiim, limited
sirket ortaginin, sirket sézlesmesi veya bir mah-
keme karar1 nedeniyle, ¢cikmasi ya da ¢ikarilmasi
ihtimalini diizenlemektedir. Anilan ihtimalde,
cikan ya da cikarilan ortagin paylarimin, sirketce
iktisap edilmesi halinde, kanuni sinir yiizde yir-
miye cikacaktir. Boyle bir durumun varhig: ha-
linde sirket, esas sermayenin yiizde onunu agan
bir tutarda iktisap edilen esas sermaye paylarini
iki y1l icerisinde elden cikaracak veya sermaye
azaltilmasi yoluna gidilecektir.

Bir limited sirketin kendi payin iktisap etme-
si durumunda devir TTK’nin 595. maddesinde
belirtilen sartlara uygun olarak yapilmalhdir. Bu
madde esas sermaye paylarinin gecis hallerini
diizenlemektedir. Devir sdzlesmesini sirket adi-
na miidiirlerin imzalamasi gerekir ve pay devri
icin belirli sartlar 6ngoriilmiis ise devir belirle-
nen sartlara uygun olarak yapilmalhdir.

4.SONUG

Gerek anonim girketler gerekse limited sirket-
ler TTK sayesinde belirli simirlamalar dahilinde
kendi paylarimi artik iktisap edebilmektedirler.
Ancak sirketlerin kendi paylarin iktisap etmesi
konusu degerlendirilirken TTK’da diizenlenen
diger istisnalar ve kanuna kars1 hile goz 6niinde
bulundurulmaldir. Belirtilmelidir ki, oldukca
liberal olan yeni diizenleme ile birlikte sirket-
lerin 6zgiirliikleri arttirildigi gibi ETK’ya hakim
olan mutlak yasaklayici tutum terkedilmistir. Bu
minvalde, sirketler tarafindan sikca tercih edi-
len bu yontem Tiirk hukukuna biiyiik bir yenilik
getirmis ve sirketlerin YK’larina ve miidiirlerine
genis bir hareket alan1 yaratmigtir.
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