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LIFTING THE VEIL OF INCORPORATION

Tzel Ki§ilik
Perdesinin Aralanmasi

.INTRODUCTION

T IS VERY COMMON IN OUR DAY THAT GENERALLY NATURAL PER-

sons damage corporate bodies and third parties by hid-

ing behind the independent structure of the corporate

bodies in order to obtain a result banned by the law or to
discard the obligations. Regarding this situation encoun-
tered the theory of lifting the veil of incorporation which
has first developed with the implementation in the Ameri-
can law and then reflected on civil law by being adopted in
the doctrine. It aims to lift the veil of incorporation and
prevent inequitable result, which is desired to be derived
through a corporate body in case of fraud against the law by
hiding behind the aforesaid corporation and the concept of
the corporate body or the natural persons behind the veil
of incorporation hiding the concept of corporate body who
are making corporate bodies parties instead of themselves
or damaging third parties.

Apart from some exceptional cases, there are not any “di-
rect” regulation within the Turkish law regarding lifting
the veil of incorporation. Therefore, both the doctrine and
the Court of Appeals consider that the prevention of the
intendments through the corporate body could be ensured
by the good faith and prohibition of abuse of rights regu-
lated in the Article 2 of Turkish Civil Code (“CC”) No. 4721.
Asabeginning, the concept of the corporate body and inde-
pendence elements of corporate body, principles of sepa-
ration of assets and limited liability have been explained in
this article. Afterwards, lifting the veil of incorporation has
been analysed in terms of good faith which has been regu-
lated in the Article 2 of CC within Turkish law and holding
liable by lifting the veil of incorporation and the legal char-

1. GiRiS

UKUKUN YASAKLADIGI BiR SONUCU ELDE ETMEK VEYA GE-

tirilmis olan yiikiimliiliikkten kurtulmak amaciyla,

genellikle gercek kisilerin, tiizel kisiligin bagimsiz

yapisinin arkasina saklanmak suretiyle, tiizel kisiyi
ve ticilincii kisileri zarara ugrattig1 durumlarla giiniimiiz-
de sikea karsilagilmaktadir. Kargilagilan bu durumla ilgili
olarak, 6nce Amerikan hukukunda uygulama ile gelisen ve
sonra doktrinde de benimsenerek, Kara Avrupasi hukuk
sistemlerine de yansiyan tiizel kisilik perdesinin aralan-
mas! teorisi kabul edilmistir. Bahsi gecen kurum ile tiizel
kisilik kavraminin ardina gizlenerek kanuna karsi hile ya-
pilmasi ya da tiizel kisilik kavramina si§inarak tiizel kisilik
perdesinin ardinda yer alan gercek kisilerin, kendileri ye-
rine tiizel kisileri s6zlesmelere taraf kilmalar1 ve bu suretle
sozlesmelerden dogan yiikiimliiliiklerin tiizel kisilige yiik-
letilmesiveya ticlincii kigilere zarar verme amaci giitmeleri
durumunda, tiizel kisilik perdesinin aralanmasi ve bdyle-
likle tiizel kigi vasitasiyla elde edilmek istenen hakkaniyete
aykiri neticenin engellenmesi amaglanmaktadir.

Tiirk hukukunda bazi istisnai haller haricinde, tiizel kisilik
perdesinin aralanmasi ile ilgili acik bir diizenleme bulun-
mamaktadir. Bu sebeple gerek doktrin gerekse Yargitay,
tlizel kisilik perdesinin aralanarak, tiizel kisi vasitasiyla
elde edilmek istenen amacin engellenmesinin, 4721 sayili
Tirk Medeni Kanunu'nun (“MK”) 2. maddesinde diizen-
lenen diiriistliik kurali ve hakkin kotiiye kullanilmasi ya-
sag ile saglanabilecegi kanaatindedir. isbu makalemizde
ilk olarak tiizel kisilik kavramu ile tiizel kisili§in bagimsiz-
Iik unsuru, mal ayrilig: ilkesi ile simirh sorumluluk ilkesi
aciklanmigtir. Daha sonra ise Tiirk hukukunda MK'nin 2.
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acteristic of the relevant liability has been explained by
exemplifying the special cases where being held liable lift-
ing the veil of incorporation might be in question. Finally,
examples from the relevant decisions of Court of Appeals
have been examined.

2.CONCEPT THE CORPORATE BODY

Corporate body is defined as “groups of independent per-
sons and assets allocated for a specific reason” in the Article
47 of CC.

In accordance with the Article 47 and the following articles
of CC, in state that the corporate body validly exist;

i. The body to be formed should have assets of its own
and these assets should be introduced within the
scope of a purpose of achieving a specific goal and as
independent assets,

ii. Assets in question and the corporate body should
have a specific area of responsibility,

iii. In concern with the allocated assets; assets and ob-
ligation of the organization should always exist
within the corporate body independent and sepa-
rate from the change of members or change of ad-
ministrators,
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maddesi olan diiriist davranma hitkmii kapsaminda tiizel
kisilik perdesinin aralanmasi incelenmis olup, tiizel kisilik
perdesinin kaldirilarak sorumlu kilinmanin s6z konusu
olabilecegi 6zel hallere 6rnekler verilerek, tiizel kisilik per-
desinin kaldirilarak sorumlu kilma ve s6z konusu sorum-
Iulugun hukuki niteligi agiklanmistir. Son olarak ise, konu
ile ilgili Yargitay kararlarindan érnekler verilmisgtir.

2. TUZEL KiSILIK KAVRAMI

Tiizel kisilik, MK'nin 47. maddesinde; “belli bir amaca 6z-
glilenmis bagimsiz kisi ve mal topluluklar?” olarak tanim-
lanmaktadr.

MK’nin 47 ve devam maddeleri uyarinca, tiizel kisiligin s6z
konusu olabilmesi i¢in;

i. Olusturulacak kisiligin kendine 6zgii bir malvarhg:
olmali ve malvarlig1 bir amag birligi icinde ve de ba-
gimsiz bir malvarligi olarak ortaya konmali,

ii. S6z konusu malvarlig ile tiizel kisiligin 6zel bir so-
rumluluk alani olmaly,

iii. Ozgiilenen malvarlig ile ilgili olarak; organizasyo-
nun malvarlif1 ile sorumlulugu onu olusturan iiye-
lerin degismesinden veya onu yoneten kisilerin
degisiminden bagimsiz ve ayr1 bir varlik olarak her
zaman tiizel kisilik icinde yer almali,
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iv. In accordance with the regulation, group of bodies
or assets in question should be accepted as a corpo-
rate body.

3. INDEPENDENCE ELEMENT AND CONSEQUENCES OF
INCORPORATION: SEPARATION OF ASSETS AND THE PRIN-
CIPLE OF LIMITED LIABILITY FOR JOINT STOCK COMPA-
NIES

Organizations in accordance with the regulations, the ele-
ments of perpetual goals and independence are obligatory
for incorporation.

As it is stated above, groups of persons and assets with the
corporate body have a legal structure separate and inde-
pendent from the persons and the members of the bodies
which are forming it. The presence of the corporate body
is not limited to the lifetime of natural persons forming it,
and also it is not possible for the founding partners of the
corporate body to dissolve it excep from the circumstanc-
es stated in the law. As a result of this, the corporate body
owns separate assets.

As per the principle of separation of assets, it is accepted
that the assets of corporate bodies are separate from the
assets of persons forming or administrating the corporate
body as they have a personality separate and independent
from the persons forming or administrating it in order to
achieve a perdurable goal. In other words, rights and debts
in respect of the activities of corporate bodies through its
bodies belong directly to the corporate body, not to the
persons forming or administrating it. Corporate body part-
nership joins the economiclife as alegal person and under-
takes the responsibilities towards creditors only with its
own assets separate from the persons forming or adminis-
trating it. Hence, the assets of the corporate bodies cannot
be interfered due to the personal liabilities of the persons
persons forming and administrating the corporate body.

Another consequence of having separate assets comes out
in the limitation of liability in joint stock companies that
are corporate bodies. In accordance with the Article 50/2
of CC, the corporate body would have a limited liability
with its assets due to the actions by the managing body of
corporate body, contrary to credits. In corporations, the li-
ability of the shareholders as a consequence of the debts of
the company is limited to the capital they have committed
to inject; therefore the shareholders would not have any li-
abilities due to the debts of the joint stock company. Simi-
larly, assets of the corporate body may not be interfered
due to the personal liabilities of the persons persons form-
ing and administrating it.

iv. Hukuk diizenince s6z konusu kisi veya mal toplulu-
guna tiizel kisilik taninmis olmalhdir.

3. TUZEL KiSILIGIN KAZANILMASINDA BAGIMSIZLIK
UNSURU VE SONUCLARI: MAL AYRILIGI VE ANONIM SiR-
KETLERDE SINIRLI SORUMLULUK iLKESI

Tiizel kisiligin kazanilmasinda, kanunen belirlenen sekil-
lerde orgiitlenme, siirekli amag ve bagimsizlik unsurlari-
nin bulunmasi gerekmektedir.

Yukarida da belirtildigi tizere, tiizel kisiligi haiz kisi ve
malvarlig: topluluklari, kendini olusturan kisilerden ve
organlarin {iyelerinden ayr1 ve bagimsiz bir hukuki yapiya
sahiptir. Tiizel kisiligin varhigi, onu olusturan gercek kisi-
lerin 6mrii ile simirli olmadig: gibi, tiizel kisiligi olusturan
kurucu ortaklarin, kanunda belirtilen haller haricinde, tii-
zel kisiligi ortadan kaldirmalar1 miimkiin olmamaktadir.
Bunun bir sonucu olarak, tiizel kisilik kendine ait ayr bir
malvarligina sahip bulunmaktadir.

Mal ayrilig: ilkesi uyarinca, tiizel kisiler, stireklilik arz
eden ortak bir amac gerceklestirebilmek icin tiizel kisiyi
olusturan veya onu yoneten kisilerden ayr1 ve bagimsiz bir
kisilige sahip oldugundan, malvarliklarinin da tiizel kisiyi
olusturan veya onu yoneten kisilerin malvarliklarindan
ayrildig1 kabul edilmektedir. Yani, tiizel kisilerin organlari
araciligl ile yaptig1 faaliyetler sonucunda dogan haklar ve
borclar, tiizel kisiyi olusturan veya onu yoneten kisilere
degil, dogrudan tiizel kisilige ait olur. Tiizel kisi ortaklik
bir hukuki sahsiyet olarak ekonomik hayata katilmakta
ve tiizel kisiyi olusturan veya onu yoneten kisilerden ayr1
bir sekilde, sadece kendi malvarlig ile alacaklilara karsi
sorumluluk altina girmektedir. Dolayis ile de tiizel kisiyi
olusturan veya onu yoneten kisilerin sahsi borclarindan
dolayn, tiizel kisinin malvarligina miidahale edilemez.

Ayr1 bir malvarhigina sahip olmanin sonuglarindan biri
de bir tiizel kisilik olan anonim sirketlerde sorumlulu-
gun smirlandirilmasinda ortaya ¢ikar. MK 50/2 maddesi
geregince, tilizel kisiligin yonetim organinin, borca aykir:
davranis: sebebiyle, tiizel kisilik kendi malvarhgi ile sinirh
olarak sorumlu olmaktadir. Anonim sirketlerde, sirketin
borcundan dolay1 ortaklarin sorumluluklari, koymay ta-
ahhiit ettikleri sermaye ile sitnirhdir, dolayisiyla ortaklarin
anonim sirket borclarindan dolay: herhangi bir sorumlu-
lugu yoktur. Benzer sekilde, tiizel kisiyi olusturan veya onu
yoneten kisilerin sahsi bor¢clarindan dolay: da tiizel kisinin
malvarligina bagvurulamaz.
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4, MEANING OF THEORY OF LIFTING THE VEIL OF INCOR-
PORATION AND ITS PLACE WITHIN TURKISH LAW

In the strict sense, lifting the veil of incorporation means
disregarding the fact that the members forming the corpo-
rate body are legally separate and independent. In other
words, the members forming the corporate body are held
liable due to their commitment and relations by ruling out
the legal independence of corporate body. Thus, the prin-
ciples of separation of assets and independence would not
be applicable and the areas of responsibilities and assets
of the corporate body and its members are considered as
awhole.

4.1. Lifting the Veil of Incorporation within Article 2 of CC,
Good Faith in the Turkish Law

Evaluating the theory of lifting the veil of incorporation
in Turkish Law within the scope of Article 2 of CC is the
dominant view both in the decisions of Court of Appeals
and the doctrine’. The reason for this there are not any
specific regulations on lifting the veil of incorporation in
our law except some circumstances. As it is known, by the
clause stating “every person abide by the rules of correctness
while using their rights and fulfilling their obligations” in
the Article 2 of CC, the principle of good faith is regulated.
Additionally, in the following parts of Article 2 of CC, the
legislator prohibits the abuse of the right by stating that the
legal order would not be protected from the abuse of right.
In accordance with the dominant view in Turkish law? and
the precedents by the Court of Appeals exemplified below,
when the abuse of right within the second sub clause of Ar-
ticle 2 of CC is in question, the veil of incorporation should
be lifted and the inequitable goal to be reached through the
corporate body should be prevented. In other words, in
case of a fraud hiding behind the veil of incorporation or in
case the natural persons behind the veil of incorporation
breach their obligations in respect of agreements which
they have a party of or seeking to damage third persons,
the veil of incorporation shall be lifted and it shall be pos-
sible to reach the liabilities of the persons behind the veil
of incorporation.

4.2. Special Cases Where Holding Liable Could Be Possi-
ble by Lifting the Veil of Incorporation

Although there are not direct regulations which have been
stipulated in our laws which stipulates regarding the lifting
the veil of incorporation, in the doctrine it is foreseen that
it might be possible to reach the liabilities of the persons
behind the veil of incorporations within the special cases
listed below. These cases are;

4. TUZEL KiSILIK PERDESININ ARALANMASI TEORISINIiN
ANLAMI VE TURK HUKUKUNDAKI YERI

Ttizel kisilik perdesinin aralanmasindan, en dar anlamuyla,
tiizel kisiyi olusturan iiyelerin hukuken ayr1 ve bagimsiz
bir kisi oldugu hususunun dikkate alinmamasi anlagilmak-
tadir. Bir bagka deyisle, tiizel kisinin hukuki bagimsizlig1
bertaraf edilerek, tiizel kisiligi olusturan iiyelerinin, tiizel
kisilikle olan baglilik veya iligkileri sebebiyle sorumlu tu-
tulmalar1 s6z konusu olmaktadir. Boylece, mal ayrilig ve
bagimsizlik ilkeleri somut olayda uygulanmayarak, tiizel
kisi ile iiyelerinin sorumluluk alanlar1 ve malvarliklan tek
bir alandan ibaretmis gibi sonu¢ dogurmaktadur.

4.1. Tiirk Hukukunda MK 2 Diiriist Davranma Hiikmii
Kapsaminda Tiizel Kisilik Perdesinin Aralanmasi

Tiirk hukukunda tiizel kigilik perdesinin aralanmas te-
orisinin, MK’nin 2. maddesi kapsaminda degerlendiril-
mesi, gerek Yargitay kararlar1 gerekse doktrinde hakim
goriistiir.'! Bunun sebebi, mevzuatimizda bazi haller digin-
da tiizel kisilik perdesinin aralanmasi ile ilgili 6zel bir dii-
zenleme bulunmamasindan kaynaklanmaktadir. Bilindigi
tizere, MK’nin 2. maddesinde yer alan “herkes, haklarii
kullarurken ve bor¢larin yerine getirirken diirtistliik kural-
larina uymak zorundadir” hitkkmii ile diiriist davranma
ilkesi diizenlenmektedir. Bunun yani sira kanun koyucu,
MK’nin bahsi gecen 2. maddesinin devaminda; bir hakkin
acikca koétiiye kullanilmasim hukuk diizeninin koruma-
yacagin belirterek hakkin kotiiye kullamilmasini yasakla-
mugtir. Tirk hukukundaki hakim goriis® ve agagida 6rnek-
lenen Yargitay ictihatlar: uyarinca, MK’nin 2. maddesinin
ikinci fikras1 kapsaminda hakkin kétiiye kullanilmasi hali
s6z konusu oldugunda, tiizel kisiligin perdesi aralanmal
ve tiizel kisi vasitasiyla elde edilmek istenen hakkaniyete
aykir1 amag engellenmelidir. Yani, tiizel kisilik perdesinin
ardina gizlenerek kanuna karsi hile yapilmasi ya da tiizel
kisilik perdesinin ardina si§inarak onun ardinda yer alan
gercek kisilerin taraf olduklar: sdzlesmelerden dogan yii-
kiimliiliiklerini ihlal etmeleri veya iiclincil kigilere zarar
verme amacl giitmeleri durumunda tiizel kisilik perdesi
aralanacak ve tiizel kisilik perdesinin ardindaki kisilerin
sorumluluguna gidilebilecektir.

4.2 Tiizel Kisilik Perdesinin Kaldirilarak Sorumlu Kilma-
nin S6z Konusu Olabilecegi Ozel Durumlar

Her ne kadar mevzuatimizda acik bir diizenleme bulun-
masa da, doktrinde agagida sayilan 6zel durumlarda tiizel
kisilik perdesinin aralanmas: ile tiizel kisilik perdesinin
ardindaki kisilerin sorumluluguna gidilebilecegi 6ngoriil-
mektedir. Bu haller;
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1. Assets or Areas Blending into Each Other; Area of
activity of the company and the area of activity of the
member forming the corporate body blending into
each other, introducing the separation of member
forming the corporate body and company insuffi-
ciently (for example, it would not be clear whether
some individual assets belongs to the corporate body
or to the member forming the corporate body, bring-
ing the vehicles owned by the corporate body into the
use of the member forming the corporate body etc.),

ii. Deficiency of Equity Capital; it occurs when the
shareholders do not fulfill their liabilities about in-
jecting the capital amounts or when the company
does not have enough money compared to the ac-
tivities of the company,

iii. Foreign-capitalized Companies or Transferring the
Activities of Foreign Shareholders; In case of an
abuse of the veil of incorporation as a result of a
foreign-capitalized company or the activities of for-
eign shareholders; although it differs according to
its acceptance in the legal system to be applied, if it
is possible to lift the veil of incorporation and there
are not any rules causing a liability within the law to
be applied, it would be possible to prevent foreign-
capitalized corporate bodies from hiding behind
the principle of limited liability,

i. Malvarliklariyada Alanlarin Birbirine Karismast;

Mubhasebe hileleri ve hileli islemlerle ortakligin faa-
liyet alani ile tiizel kisiligi olusturan iiyenin faaliyet
alaninin birbirine karigmasi, tiizel kisiligi olugturan
tiye ile ortakligin ayriliginin yeterince ortaya konula-
mamasl (6rnegin bazi miinferit mallarin tiizel kisiyi
olusturan iiyeye mi, yoksa tiizel kisilige mi ait oldu-
gunun anlagilamamas, tiizel kigilige ait tasit arac-
larimin bedelsiz bir bicimde tiizel kisiligi olusturan
tiyenin kullanimina sunulmasi gibi),

ii. Oz Kaynak Yetersizligi: Ortaklarin sermaye koyma

borclarini yerine getirememeleri veya sirketin faa-
liyetleri ile orantili bir sermayenin ortakliga konul-
mamasl,

iii. Yabanci Sermayeli Ortakliklar veya Yabanci Or-

taklarin Faaliyetlerinin Taginmasy Yabanci serma-
yeli bir ortaklik veya yabanci ortakliklarin faaliyet-
leri sonucunda tiizel kisilik perdesi kétiiye kullani-
Iiyor ise; uygulanacak olan hukuk sisteminde kabul
goriip gormemesine gore degismekle birlikte, tiizel
kisilik perdesinin aralanmasi kogullar1 olugsmus ve
uygulanacak hukukta sorumluluga yol acan bir ku-
ral bulunmuyor ise , yabanci sermayeli tiizel kigiler
icin de teori uygulanarak sinirh sorumluluk ilkesi-
nin arkasina saklanilmasi engellenebilecektir,
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iv. Corporate Abuse; Abuse or misuse of the corporate
body in order to damage the creditors (e.g. a bank
carrying out transactions apart from banking)

5. LIFTING THE VEIL OF INCORPORATION IN TERMS OF
PERSONS TO BE HELD LIABLE AND HOLDING LIABLE

5.1.In Terms of Members

In case of an enlargement of the area of responsibility of
the members of the corporate body due to a credit or a li-
ability with respect to the corporate body which is only
liable to creditors with its own assets, it would be in ques-
tion to lifting the veil of incorporation in terms of mem-
bers and holding the members liable. In this case, in spite
of preserving the corporate body structure and holding the
assets separate, it would be possible for the creditors of
the corporate body to recourse to individual assets of the
members by waiving to apply only the principle of substan-
tial breach and setting aside the rule where “the liabilities
of the members are limited to the share which has been
committed by them”.

In case of holding liability by lifting the veil of incorpora-
tion, the liability of a corporate body or members due to a
credit depends on a law or a covenant. Since the liabilities

iv. Kurumsal Kotiiye Kullanma; Tiizel kisiligin alacak-
hlara zarar verme kastiyla yani bilingli olarak ko-

tliye kullanilmasi veya amaci diginda kullanilmasi
(6rnegin bir bankanin bankacilik iglemleri diginda
islemler yapmasi gibi),

olarak sayilabilir.

5. SORUMLU KILINACAK KiSILER ACISINDAN TUZEL KiSi-
LiK PERDESININ ARALANMASI iLE SORUMLU KILMA

5.1. Uyeler Acisindan

Alacaklilarina kargi sadece kendi malvarligiyla sorumlu
olan tiizel kisiye iligkin bir bor¢tan veya yiikiimliiliikten
dolay1 sorumluluk alaninin tiizel kisiligin {iyelerini de icine
alacak sekilde genisletilmesi halinde tiizel kisilik perdesi-
nin liyeler bakimindan aralanmasi ile iiyelerin sorumlu ki-
linmalari s6z konusu olacaktir. Bu halde, kural olarak tiizel
kisilik yapist muhafaza edilmekle ve malvarliklar: birbirin-
den ayr1 tutulmakla beraber, sadece somut olayda aykiri-
lik ilkesinin uygulanmasindan vazgecilerek, “liyelerin so-
rumluluklarinin koymay taahhiit etmis olduklari sermaye
pay1 ile sinirh oldugu” kural bir tarafa birakilmakta ve tii-
zel kisinin alacaklilarina, iiyelerin sahsi malvarliklarina da
miiracaat edebilme imlani taninmaktadir.
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of the members that come out by lifting the veil of incorpo-
ration arise from the relation of the corporate body itself
with the third party, this liability is based on the member-
ship relation, not on a legal transaction between the mem-
ber and the third party.

5.2.In Terms of the Corporate Body

As a rule, the member shall not recover credits or rights
from the assets of the corporate body. The case of holding
the corporate body liable by lifting the veil of incorpora-
tion is the place where it is possible for the members to
recourse directly to the assets of the corporate body for
its personal credits due to frauds against the law. The case
where a credit of member binds the corporate body as a
result of "holding liable by lifting the veil” and "assimilat-
ing by lifting the veil” should be separate from each other.
While the recourse to the assets of the corporate body due
to the credit of a member is possible in the case of hold-
ing liable; in the case of assimilating, it is asserted that the
credit of a member should also bind the corporate body; a
claim for compensation should be filed primarily against
the original debtor in order to protect both the continuity
of partnership goals and the credits of partnership.

5.3.InTerms of Co-partners

The intended meaning of co-partnership is that the veil of
incorporation formed jointly between the main partner-
ship and the small partnerships connected to it. In this
case, first the main partnership is enabled by lifting the veil
of incorporation due to the circumstances regarding to the
small partnership and then it would be possible to reach
another small partnership.

It is possible to give an example in the field of labour law
implementation within the Turkish law.? One of the small
partnerships within aholding, active in the field of tourism,
runs a touristic hotel where alabour contract is applicable.
A penal clause in case of firing personnel without abiding
by the rules of the contract. However, it has been stated
that the penal clause would be null in case of a shutdown
and the hotelkeeper has fired its personnel making use of
this provision however the same hotel has started to be op-
erated by the small business connected to the same main
partnership one (1) month later. In this case, it has been
concluded that this has been realized in order to defraud
the terms of the labour contract and the defence stating
that the new employer is a different corporate body would
not be endorsed. Thus, the veil of the incorporation which
is the first employer has been lifted, in other words the
main partnership has been analysed without considering
whether there is a different employer, and therefore both
small partnerships have been assimilated by lifting the veil

Ttizel kisilik perdesini kaldirarak sorumlu kilma halinde,
bir borctan dolayn, tiizel kisiligin veya iiyelerinin sorum-
lulugu bir kanun ya da s6zlesme hitkmiine dayanmamak-
tadir. Uyelerin “perdenin kaldirilmasi” ile ortaya cikan
sorumluluklari, tiizel kisinin kendisinin {i¢lincii sahis
ile iligkisinden kaynaklandig i¢in, bu sorumluluk {iye ile
iiclincii sahis arasimdaki bir hukuki isleme degil, iiyelik ilis-
kisine dayanmaktadir.

5.2. Tiizel Kisi Acisindan

Kural olarak, iiyenin sahsi alacakhlari, haklarini, tiizel ki-
siligin malvarhigindan tahsil edemez. Tiizel kisi acisindan
perdenin aralanarak sorumluluguna gidilmesi hali, iiyele-
rin kanuna karg1 hile tegkil eden islem ve eylemlerinden
dolay1 sahsiborclariicin dogrudan tiizel kiginin malvarligi-
na miiracaat edilebilmesidir. “Perdeyi aralayarak sorumlu
kilma” ile “perdeyi aralayarak 6zdeg kilma” sonucu liyeye
ait bir borcun tiizel kisiyi de baglamasi halinin birbirinden
ayrilmasi gerekmektedir. Sorumlu kilma halinde, iiyeye ait
bir bor¢tan dolayn tiizel kisinin malvarhigina miiracaat s6z
konusu iken, 6zdes kilma halinde, iiyenin borcunun aymi
zamanda tiizel kisiyi de baglamasi ve bu borca aykir: dav-
ranilmasi halinde tazminat davasinin, ortakligin amacinin
devamliligini korumak yaninda ortakligin kendi alacakla-
rimi1 korunmasi amaciyla dncelikle asil borcluya kars: acil-
masi gerektigi ileri siirtilmektedir.

5.3. Kardes Ortaklar Agisindan

Kardes ortakliklar ile kastedilen, ayni ana ortaklik ile ona
bagli olan yavru ortakliklar arasinda zincirleme bir gekilde
kurulan tiizel kisilik perdesidir. Burada, 6nce yavru ortak-
I1iga iligkin bir durumdan dolayn tiizel kisilik perdesi arala-
narak ana ortaklik devreye sokulmakta, sonra da bununla
birlikte diger bir yavru ortakliga ulagilmaktadir.

Bu konuda Tiirk hukukunda is hukuku uygulamas: ala-
ninda verilebilir.? Turizm alaninda faaliyet gésteren bir
holding icerisindeki yavru ortakliklardan biri, isyerinde
toplu is s6zlesmesi uygulanan turistik bir otel igletmekte-
dir. Sézlesmede belirtilen usule uyulmadan is¢i ¢cikarilmasi
halinde cezai sart 6ngériilmiis ancak isyerinin kapatilma-
st halinde cezai sartin uygulanmayacagi diizenlenmistir.
Turizm isletmecisi otel de, bu hiikiimden faydalanarak ig-
yerini kapatarak igcilerini ¢cikarmig ancak bir (1) ay sonra
aymni otel, ayn1 ana ortakliga bagh yavru isletme tarafindan
iglettirilmeye baglanmigtir. Bu durum karsisinda s6z konu-
su, islemin toplu is s6zlesmesi hiikiimlerini dolanma ama-
ciyla yapildig: ve dolayisiyla yeni igverenin eskisinden ayr1
bir tiizel kisilik oldugu savunmasinin kabul edilemeyecegi
sonucuna varilmigtir. Boylece 6nce ilk isveren olan ortak-
Iigin tiizel kisilik perdesi aralanmug, diger bir ifade ile ayr1
bir kisiligi oldugu dikkate alinmadan ana ortakhiga gidil-
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between the main partnership and the small partnership
with the position of a new employer.

6. NATURE OF HOLDING LIABLE BY LIFTING THE VEIL OF
INCORPORATION

6.1. Primarily the Liability of Corporate Body

Since it is an exceptional case to hold the shareholders li-
able before the creditors of the partnership by lifting the
veil of incorporation within the scope of the principle of
limited liability, it is necessary to refer primarily to the
corporate body regarding the credits of partnership. For
instance, in order to refer to the liability of the partners
due to the blending of the assets of the shareholders indis-
cernibly and/or deficiency of equity capital, the creditors
should be in a situation where they cannot assure their
credits from the assets of the partnership.

6.2. Primarily Other Liabilities

In case of a presence of more than one reason that enables
a reference to personal liabilities of the members of cor-
porate body, special liabilities would have priority before
others (liabilities which are general or which are not speci-
fied in the law). Similarly, it is necessary to give priority to
the other liabilities which are not regulated in the law but
enables holding partners liable without lifting the veil of
incorporation as in the holding liable by lifting the veil of
incorporation. For instance, this would be the case in hold-
ing the shareholders liable due to defect liability. In lifting
the veil of incorporation, it would be possible to refer to it
only when it is impossible to reach the same results with
other liabilities.

The most relevant example for the private liability cases
lies within the Law on Procedures of Collection of Public
Receivables (“Law No0.6183”). In accordance with the Ar-
ticle 3 of Law No. 6183; “shareholders of a limited company
would be directly liable for the public receivables impossible
to be collected in proportion of their capital shares and be
subjected to the enforcement in accordance with the provi-
sions of this law”. Another example is the provision which
has been regulated under Article 211 of Turkish Commer-
cial Code and allows the reference to the personal liabil-
ity of the shareholders due to company debts in collective
partnerships. Additionally, there are some regulations
regarding the reference to members and bodies alongside
the corporate body within Banking Law No. 5411 and the
Article 134* with the title “Other competences regarding the
collection of credits of the fund” can be given as an example.

mis, onunla da yeni igveren konumunda olan diger yavru
ortaklik arasindaki perde aralanarak her iki yavru ortaklik
birbirleriile 6zdes kihnmistir.

6. TUZEL KiSiLiK PERDESININ ARALANMASI iLE SORUM-
LU KILMANIN NITELiGi

6.1. Oncelikle Tiizel Kisinin Sorumlulugu

Simurh sorumluluk ilkesi kapsaminda, tiizel kisilik perde-
sinin aralanarak ortaklik alacaklarina karsi ortaklarin so-
rumlu kilinmasi istisnai bir durum oldugundan, 6ncelikle
ortaklik alacaklarina iligkin olarak tiizel kisiye bagvurul-
mas1 gerekmektedir. Ornegin ortaklik ile ortaklarm mal-
varliklarinin ayirt edilemeyecek 6l¢iide birbiriyle karigmig
olmasi ve/veya 6z kaynak yetersizligi sebebiyle, ortaklarin
sorumluluguna gidilebilmesi i¢in alacakhlarin haklarimi
ortaklik malvarligindan temin edememis olmalar1 gerek-
mektedir.

6.2. Oncelikle Diger Sorumluluk Halleri

Tiizel kisilik iiyelerinin sahsen sorumluluguna gidilebil-
mesine imkan veren birden fazla nedenin varligi halinde,
kanunda diizenlenmis 6zel sorumluluk halleri, digerleri
(genel veya kanunda hic ifade edilmemis sorumluluk hal-
leri) karsisinda bir &ncelige sahiptir. Ayni sekilde, tiizel
kisilik perdesini aralayarak sorumlu kilma gibi, kanunda
diizenlenmemis olan, ancak tiizel kisilik perdesine do-
kunulmasini gerektirmeden ortaklarin sahsen sorumlu
kilinmasina imkan veren diger sorumluluk hallerine de
oncelik taninmas1 gerekmektedir. Ornegin, ortaklarin ku-
sur sorumlulugu dolayisiyla sorumlu kilinmasinda durum
boyledir. Tiizel kisilik perdesinin kaldirilmasina ise, ancak
diger sorumluluk halleri ile ayni sonuca ulagilamadig tak-
dirde bagvurulabilecektir.

Yukarida ac¢iklanan kanunda diizenlenmis 6zel sorumlu-
luk hallerine iligkin en belirgin 6rnek, 6183 sayili Amme
Alacaklarinin Tahsili Usulii Hakkinda Kanun (“6183 sa-
yili Kanun”) biinyesinde yer alir. 6183 sayili Kanun’un 35.
maddesi uyarinca; “limited girket ortaklart sirketten tahsil
imkant bulunmayan amme alacagindan sermaye hisseleri
oraminda dogrudan dogruya sorumlu olurlar ve bu kanun
hiikiimleri geregince takibe tabi tutulurlar”. Bir diger 6rnek
ise Tirk Ticaret Kanununun 211. maddesinde diizenle-
nen, kollektif ortakliklarda, sirket bor¢larindan dolay: or-
taklarin kisisel sorumluluguna basvurulmasina izin veren
hiikiimdiir. Ayrica, 5411 sayii Bankacilik Kanunu’'nda da
tlizel kisi ile birlikte onun iiyelerine ve organlarina bagvu-
rabilmesine iligkin olarak bir takim diizenlemeler mevcut
olup; “Fonun alacaklariin tahsiline iligkin diger yetkiler”
baglikli 134. madde* bu diizenlemelere 6rnek olarak veri-
lebilir.
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7. EXAMPLES OF DECISIONS OF COURT OF APPEALS
REGARDING LIFTING THE VEIL OF INCORPORATION

Asitis explained above, with exception to some exceptional
provisions in our legislation, there are not any clear regula-
tions on lifting the veil of incorporation. On the other hand,
when the current decisions of the Court of Appeals are ana-
lysed, itis indicated seen that the theory of lifting the veil of
incorporation is explicitly mentioned.

1. Decision of 19th Civil Chamber of Court of Appeals,
Numbered 2005/8774 E. and 2006/5232 K., dated
15.05.2006

The decision of the 4th Commercial Court of First Instance
of Izmir numbered 2002/843 E. and 2005/64 K., dated
17.02.2005 where the aforementioned issue has been con-
cluded by an explicit mentioning of the theory of lifting the
veil of incorporation and the conclusion of the 19th Civil
Chamber of the Court of Appeals regarding this decision is
very important because of it being one of the first decisions
in this direction.

In this decision, it is stated that “Although legally different
corporate bodies exist, there is consubstantiality between two
defendant companies due to affiliate company relation with-
in the frame of "theory of lifting the veil”. The only defence of
the defender, Ege A.S. is that they are different corporate bod-
tes and thus the other defender is liable for all the credit. This

7. TUZEL KiSILIK PERDESININ ARALANMASINA iLiSKIN
ORNEK YARGITAY KARARLARI

Yukarida da agikladigimiz {izere, mevzuatimizda bazi istis-
nai hiikiimler haricinde tiizel kisilik perdesinin aralanmasi
ile ilgili olarak acik bir diizenleme bulunmamaktadir. Buna
karsilik son dénemdeki Yargitay kararlar: incelendiginde,
tlizel kisilik perdesinin aralanmasi teorisinin kararlarda
acikea dile getirildigi goriilmektedir.

1. Yargitay 19. Hukuk Dairesi’nin 2005/8774 E. ve
2006/5232 K. Sayili, 15 Mayis 2006 Tarihli Karart

Ttizel kisilik perdesinin aralanmas: teorisinin agikea dile
getirilerek, ihtilafa konu olayimn karara baglandigi Izmir 4.
Asliye Ticaret Mahkemesi’nin 2002/843 E. ve 2005/64 K.
say1l, 17 Subat 2005 tarihli karar1 ve bu kararla ilgili olarak
Yargitay 19. Hukuk Dairesi hitkmii, bu yonde verilen ilk ka-
rarlardan olmasi sebebiyle 6nem tagimaktadir.

S6z konusu kararda; “Hukuki acidan farkl tiizel kigilikler
olsa da “perdeyi kaldirma teorisi” cercevesinde her iki da-
vali sirket arasinda, kardes sirket iligkisinden kaynaklanan
oOzdeslik mevcuttur. Davali Ege A.S.’nin tek savunmast ayrt
tiizel kisilik olduklari, bu sebeple borcun tamamindan diger
davalimin sorumlu oldugu yéniindedir. Bu savunma MK nin
2. maddest kapsaminda hakkin kétiiye kullanilmasidir. Zira
yukarida da agiklandigt gibi davact yurtdist firmast ile s6zii
gecen sozlesmeyi akdeden, mali teslim alan, bir konteynerlik
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defence is an abuse of right under Article 2 of CC.
As it is stated above, it is the common representa-
tive of both companies who signed the agreement,
received the good and who has issued the letter of
credit for one container regarding the plaintiff.
Shareholders of two companies are composed of
the same persons on this date. The concept of dif-
ferent corporate bodies cannot be discussed pro
Jorma. The conflict between the parties has to be
assessed within the framework of good faith and
equity. The efforts of the defender, Ege A.S., to
smear the other company with a different corpo-
rate body should not be accepted. Therefore, it has
been concluded that both companies are liable for
all the credit conjointly.”

it. Decision of 22nd Civil Chamber of Court
of Appeals Numbered 2012/22684 E. and
2013/10887 K., dated 14.05.2013

In this decision, it is stated that “Legal liabilities
of the defenders should be considered especially
in the light of concepts of “lifting the veil of incor-
poration” and "organic bond”. Assets of the cor-
porate body is separate from the natural persons
who formed it. It could be possible to refer to the
liability of natural persons by lifting the veil of
incorporation. “Organic bond” is a legal way that
allows you to realize the enforcement on the com-
panies that the main company is legally connected
in the monitoring process of credits towards the
corporate body. The relation between defenders
and their liabilities in terms of workmanship re-
cetvables as a result of this relation have not been
cleared up sufficiently.”

iii. Decisions of 23rd Civil Chamber of
Court of Ap peals Numbered 2012/3083
E., 2012/4296 K., dated 19.06.2012 and
numbered 2013/6314 K., dated 11.10.2013

In these decisions, it is stated that “The aim of
the theory of lifting the veil of incorporation is to
prevent avoiding legal liability by the misuse of the
principle of separation of the corporate body and
to secure justice. It is possible to hold the person
behind the veil liable by rejecting the defence of a
different corporate body concept in the cases where
the principle of separation of the corporate body is
misused with the theory of lifting the veil. In other
words, with the theory of lifting the veil, it is pos-
sible to hold the corporate body or the minor share-
holders of main partnerships liable for the credits
of corporate body and the credits of members.”

akreditifi ¢ikaran her iki sirketin ortak temsilci-
sidir. Bu tarihte her iki sirket ortaklari, ayni kigi-
lerden miitegekkildir. Farkli tiizel kigiler olgusu
bicimsel olarak ele alinamaz. Taraflar arasindaki
uyusmazlik boyutlart ile diiriistliik kurallart ger-
cevesinde, hakkaniyet élciileri icinde dikkate ali-
narak degerlendirilmelidir. Davali Ege A.S.’nin,
odeme kabiliyeti olmayan, bicimsel olarak farkl
tiizel kigiligi bulunan diger sirkete bor¢lart yiikle-
meye yénelik cabalary, kabul gérmemelidir. Dola-
yistile sonug olarak tiim bor¢tan her iki sirket mii-
teselsilen sorumlu oldugu kanaatine varilmigtir.”
denilmektedir.

ii. Yargitay 22. Hukuk Dairesi’nin
2012/22684 E. ve 2013/10887 K. Sayili, 14
Mayis 2013 Tarihli Karart

S6z konusu kararda; “Davalilarin hukuki sorum-
lulugu, ozellikle “tiizel kisilik perdesinin kaldiril-
mast” ve “organik bag” kavramlart isiginda ele
alinmalidir. Tiizel kisiligin mallary, onu kuran
gercek kigilerden ayrilir. Tiizel kigilik perdesinin
ortadan kaldirilmast ile gercek kisilerin sorum-
luluguna gidilebilir. “Organik bag” tiizel kisiye
karst olan alacaklarin takip edilmesinde, bu ta-
kibin asil bor¢lu sirket ile birlikte onun belirli bir
diizeyde hukuki iliskiye ve baga sahip olan sirkete
karst yapilabilmesini saglayan bir hukuki yoldur.
Davalilar arasindaki iligski ve bunun sonucu isci-
lik alacaklart yoniinden sorumluluklari yeterince
aydinlatilamamugtir...” denilmektedir.

iii. Yargitay 23. Hukuk Dairesi’nin
2012/3083 E., 2012/4296 K. Sayili, 19 Hazi-
ran 2012 Tarihlive 2013/4903 E., 2013/6314
K. Sayili, 11 Ekim 2013 Tarthli Kararlart

Bahsi gecen kararlarda; “Ttizel kigilik perdesinin
aralanmast (disregard of the legal entity veya lif-
ting the Corporate Veil) teorisinin amaci, tiizel
kisiligin ayriligu ilkesinin kétiiye kullanilarak hu-
kuki sorumluluktan kacinmay: onlemek, hakka-
niyet saglamaktir. Perdeyi aralamak teorisiyle tii-
zel kigiligin ayriligi ilkesinin kotiiye kullanildigt
durumlarda, farkl tiizel kisilik savunmast kabul
edilmeyerek perdenin arkasindaki kisi sorumlu
tutulabilmektedir. Bagka bir anlatimla, perdeyt
aralama teorisi ile birlikte tiizel kisinin borcun-
dan, iiyelerin, iiyelerin borcundan, tiizel kiginin
ya da ana ortaklikta yavru ortakliklarin 6zdes ki-
linarak sorumlu tutulmasina olanak saglanmak-
tadir...” denilmektedir.

1Mustafa Dural/
Tufan Ogtiz, Tiirk Ozel
Hukuku Cilt Il Kisiler
Hukuku, istanbul, Ekim
2014, Filiz Yayinevi,
p.203;Veliye Yanli,
Tuzel Kisilik Perdesinin
Kaldiritmas, istanbul,
Nisan 2000, Beta Basin
Yayim, p.l.

2 Dural/0giiz,
p.203, Yanli, Tlizel
Kisilik Perdesinin
Kaldiritmasi, p.1.
3Doc. Dr. Omer
Ekmekei, istanbul
Barosu Calisma
Hukuku Komisyonu
Bulteni, C.1, Number
2,p.7014

4Inaccordance with
the aforementioned
provision; for the
collection of credits
of the banks assigned
to Saving Deposit
Insurance Fund
("Fund"), regardless

of being a debtor, it
allows for the takeover
of participating nature
except dividend from
allor half of the shares
owned by the partners
of companies that
obtains money, estates
or rights on behalf

of them or himself/
herself, administration
and control of the
banks assigned to

the Fund, its shares,
corporate bodies
thatare controlling
shareholders,

the companies

where controlling
shareholders of
natural persons and
corporate bodies

are controlling
shareholders, and by
the Fund

5 United States

v. Milwaukee
Refrigerator Transit
Co., 142 Fed. 247,255~
E.D.Wis.1905
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As it can be understood from the decisions made
by the Court of Appeals given above, the Court of
Appeals both makes it possible to refer to the lia-
bilities of the person behind the veil by lifting the
veil of incorporation, and also reverses the trial
decision with the reason of insufficient inspec-
tion without lifting the veil of incorporation.

8.CONCLUSION

In a partnership with a corporate body;, it is pos-
sible for persons to make some transactions by
hiding behind the veil of incorporation as a re-
sult of adoption of the principle of limited liabil-
ity. Asit stated in this article, the American court
decisions enacted the fact that the abuse of this
right which damages the creditor shall not be ac-
cepted; the theory of lifting the veil of incorpora-
tion has risen. The American courts® in the be-
ginning of the 19th century have concluded that
the judge could lift this veil in order to ascertain
the hidden real powers hiding behind the veil of
incorporation. Afterwards, the theory of lifting
the veil of incorporation has been developed in
common and civil law and it has been possible
to hold the members of the corporate body, who
have been abusing the corporate body by hiding
behind it, liable.

In Turkish law, doctrines and decisions of the
Court of Appeals foresees that it is possible to
lift the veil of incorporation with the "Good
Faith” provision of Article 2 of CC and it would
be possible to lift the veil of incorporation and
refer to the liabilities of the persons who form
or administrate the corporate body in case there
are not any other regulations to be applied for
the corporeal issues. As it is stated in this article,
both the Article 2 of CC and the theory of lifting
the veil of incorporation that we encounter with
miscellaneous legal arrangements allow the ref-
erence to the liabilities of the persons who have
liabilities due to any law, contract or any other
reasons by also being used for lifting the veils of
chain incorporations. On the other hand, in case
the implementation of Article 2 of CC damages
the corporate bodies, it should be implemented
in alimited and exceptional manner.

Yukarida 6rnekleri verilen Yargitay kararlarin-
dan da anlagilacag iizere, Yargitay, hem tiizel ki-
silik perdesini aralayarak perdenin arkasindaki
kisinin sorumluluguna gidilebilmesine olanak
tanimakta, hem de tiizel kisilik perdesi aralan-
madan verilen ilk derece mahkeme kararlarim
eksik inceleme nedeniyle bozmaktadir.

8.SONUG

Tiizel kisi bir ortaklikta, yukarida bahsedilen
ayrilik ve sinirli sorumluluk ilkesinin kabul edil-
mesi sonucu, tiizel kisilik perdesinin koruma
alaninin genislemesi ile kisilerin perdenin arka-
sina saklanarak cesitli islemler gerceklestirme-
leri s6z konusu olabilmektedir. isbu makalemiz-
de belirtildigi tizere, bu durumun alacakhilarin
menfaatlerine zarar verecek sekilde hakkin ko-
tiiye kullanilmasi tegkil etmesi halinde hukuken
kabul edilemeyecegine hitkmeden Amerikan
mahkeme kararlar ile tiizel kisilik perdesinin
aralanmasi teorisi dogmustur. 19. yiizyiln bas-
larinda Amerikan mahkemeleri® tiizel kisilik
perdesinin arkasina gizlenmis gercek giicleri or-
taya ¢cikarmak amaciyla hakimin bu perdeyi ara-
layabilecegi sonucuna varmiglardir. Sonrasinda,
Anglo-Sakson ve Kara Avrupasi hukuk sistemle-
rinde tiizel kisilik perdesinin aralanmasi teorisi
gelistirilerek, tiizel kisili§in arkasina si§inarak
tiizel kisiligi kétilye kullanan tiizel kisilik iiye-
lerinin sorumlu tutulmasi imkam yaratilmigtir.

Tiirk hukukunda ise doktrin ve Yargitay karar-
lar;, MK’nin 2. maddesinin “Diiriist Davranma”
hiikmii ile tiizel kisilik perdesinin aralanmasina
olanak tamindigim ve maddi olayda uygulanabi-
lecek bagka bir diizenleme bulunmamasi halin-
de bu hiikiim geregince tiizel kisilik perdesinin
aralanarak, tiizel kisiyi olusturan veya onu yo-
neten kisilerin sorumluluguna gidilebilecegini
kabul etmektedir. Isbu makalemizde de belirt-
tigimiz iizere, gerek MK’nin 2. maddesi, gerekse
mubhtelif yasal diizenlemelerle kargimiza ¢ikan
tiizel kisilik perdesinin aralanmasi teorisi, her
somut olaymn ozelliklerine gore, gerektiginde
zincirleme tiizel kisiliklerin olusturdugu perde-
lerin aralanmasinda da kullanilarak, kanun, s6z-
lesme ve/veya herhangi bir nedenle sorumlulu-
gubulunan kisilerin sorumluluguna gidilmesine
imkan saglamaktadir. Buna karsilik, yukarida
aciklanan MK’nin 2. maddesi uygulamasinin
tlizel kisilik kurumunun 6ziine zarar vermesi
tehlikesi karsisinda sinirh ve istisnai olarak uy-
gulanmasi gerekmektedir.

1Mustafa Dural/
Tufan 0guiz, Tiirk Ozel
Hukuku Cilt Il Kisiler
Hukuku, istanbul, Ekim
2014, Filiz Yayinevi,
5.203; Veliye Yanl,
Tizel Kisilik Perdesinin
Kaldiritmasi, istanbul,
Nisan 2000, Beta Basin
Yayim,s.l..

2 Dural/0giiz,
s.203, Yanli, Tiizel
Kisilik Perdesinin
Kaldiritmasi, s.1.
3Doc. Dr. Omer
Ekmekei, istanbul
Barosu Calisma
Hukuku Komisyonu
Bulteni, C.1, Sayi 2,
s.114

4 S0z konusu hikim
uyarinca; Tasarruf
Mevduati Sigorta
Fonu'na ("Fon”)
devredilen bankalarin
alacaklarinin tahsili
amaciyla, Fon'aborglu
olup olmadigina
bakilmaksizin,
Fon'adevredilen
bankalarin; yonetim
ve denetimine sahip
oldugu istiraklerinin,
hakim ortagiolan
tlizel kisilerin,
gercek ve tiizel kisi
hakim ortaklarinin
hakim ortak oldugu
sirketlerin; ve bu
sayilankisiler adina
hareket edenveya
onlar hesabina kendi
adina para, malveya
hak edinen sirketlerin
ortaklarinin sahip
olduklarrhisselerin
tamamina veya bir
kismina temetti harig
ortaklik haklarrile bu
sirketleriny6netim
ve denetiminin

Fon tarafindan
devralinmasina cevaz
vermektedir.
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