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1. ARBITRATION AND ITS BRIEF HISTORY

RBITRATION CAN BE DEFINED AS AN AGREEMENT OF THE
disputing parties over resolving a potential or an ex-
isting dispute through arbitrators, instead of courts,
within the framework of the applicable laws.!

Arbitration institution goes way back in history. Although,
it was not called as arbitration, dispute resolution through
arbitrators existed before the establishment of State Ju-
diciary systems and still maintains its existence after the
establishment of these systems.? The development of ar-
bitration can be analyzed in three eras. The first era starts
with the Mideval Age and continues until the late 18th
century when there was no significant judicial regulations.
The second era is between the early 19th century and the
end of WWII which was influenced by British Arbitration
Codes dated 1698 and 1889; French and German Civil Pro-
cedure Codes dated 1806 and 1879.% The third and current
erastarts from1950’s along with the significantlyincreased
international commerce. In this era, the parties started to
prefer alternative dispute resolution methods and conse-
quently impartial arbitration organizations emerged such
as International Chamber of Commerce (“ICC”), The
London Court of International Arbitration (“LCIA”) and
American Arbitration Association (“AAA”). Arbitration
institution strengthened its roots international-wide with
the signings of the New York Convention of 1958, the IC-
SID Convention of 1965, the UNCITRAL rules dated 1976
and finally the UNCITRAL Model Law dated 1985.*

1. TAHKIM VE TARIHCESI

AHKIM, KANUNUN TAHKIM YOLU iLE COZUMLENMESINE iZiN

verdigi konular kapsaminda olmak kosuluyla, taraf-

lar arasinda dogmus veya dogabilecek uyusmazhk-

larin devlet yargisinda ¢6ziimlenmesi yerine, hakem
adi verilen kimseler araciligiyla ¢coziimlenmesi konusunda
taraflarin anlagmalari seklinde tanimlanabilir.!

Tahkim kavrami cok eskilere dayanmaktadir. ismi tahkim
olarak amilmasa bile uyusmazhklarin hakemler yoluyla
cozililmesi yontemi devlet yargisindan 6nce ortaya ¢ikmig
ve devlet yargisindan sonra da varligim siirdiirmiistiir.?
Tahkimin gelisiminin genel olarak {i¢ kissmdan olustugu
soylenebilir. Tarihi siire¢ icinde kayda deger herhangi bir
diizenlemenin bulunmadig: ilk dénem Orta Cag’dan 18.
yiizyilin sonralarma kadar siiren zaman arahgidir. Ikinci
donem ise, 1698 ve 1889 Ingiliz Tahkim Kanunlari ile 1806
ve 1879 tarihli Fransiz ve Alman Medeni Usul Kanunlari-
nin etkili oldugu ve 19. yiizyilin bagindan ikinci diinya sava-
sinin sonlariakadar uzanan dénemdir.? Dikkate deger do-
nem olan, uluslararasi ticaretin énemli 6l¢iide gelismeye
bagladig1 1950’li y1llardan giiniimiize kadar gelen ficiincii
dbénem ise, International Chamber of Commerce (“ICC”),
The London Court of International Arbitration (“LCIA”)
ve American Arbitration Association (“AAA”) basta olmak
iizere bagimsiz ve seffaf tahkim kurumlarmin ortaya ¢ikti-
81 ve taraflarinin alternatif uyusmazlik ¢éziim yontemleri-
ne ciddi sekilde yonelmeye basladigi donemdir. Iste bu dé-
nemde imzalanan 1958 tarihli New York S6zlesmesi, 1965
tarihli ICSID s6zlesmesi, 1976 tarihli UNCITRAL kurallar:
ve nihayet 1985 tarihli UNCITRAL Model Kanunu ile tah-
kim uluslararasi camiada yerini saglamlagtirmigtir. *
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2. THE ADVANTAGES OF ARBITRATION

Even though the advantages of arbitration will not be ex-
plained in detail herein, we believe it would be helpful to
summarize the most important advantages in order to
demonstrate and establish the importance of Istanbul Ar-
bitration Center (“IAC”). One of the key reasons which
lead the parties to arbitration is that it takes less time to
execute the trials and finalize the proceedings. This ap-
plies especially to the countries with developed economies
where the parties prefer arbitration over state courts. Con-
sidering the existing workload of the courts in Turkey and
extended duration of legal proceedings and appeal phase
the importance of arbitration becomes evident once again.

In contrary to Court proceedings, particularly for interna-
tional disputes or technology transfer issues, the expedited
nature of arbitration as well as protection of trade secrets
and stricter confidentiality makes arbitration an efficient
dispute resolution method. The other factor which in addi-
tion, unlike Court decisions, it is not mandatory to publish
the arbitration results which adds to the confidentiality of
the process.®

2. TAHKiIMiN AVANTAJLARI

Tahkimin fayda ve avantajlariniburada detayli olarak ince-
lemeyecek olsak da, kisaca en 6nemli avantajlarim 6zetle-
mek, Istanbul Tahkim Merkezi'nin (“Merkez”) ne kadar
6nemli bir rol iistlenecegini kavrayabilmek acisindan fay-
dali olacaktir. Tahkimin tercih edilmesinin sebeplerinin
basinda, tahkim yargilamasinin hizh bir sekilde yapilmasi
ve sona ermesi gelmektedir. Ozellikle gelismis ekonomi-
lere sahip {ilkelerde is hayatindaki uyusmazhklarin yarg:
yoluyerine tahkim yolu ile ¢6ziimlenmesinin baglica sebe-
bi budur. Ulkemizde mahkemelerin ve Yargitay’in is yiikil
basta olmak iizere bircok sebepten dolay: temyiz agamasi
da dahil olmak iizere yargilama siireclerinin uzunlugu
diisiiniildiigiinde tahkimin 6nemi bir kez daha ortaya ¢ik-
maktadir.

Tahkim yargilamasimin hizli yapilmasinin yam sira, yar-
gilama esnasinda ve sonrasinda taraflarin ticari sirlarinin
korunmasi ve mahkeme yargilamasina gore kesin bir giz-
lilik icinde yargilamanin siirdiiriilmesi (6zellikle teknoloji
transferinin gerceklestigi sézlesmelerin veya uluslararasi
piyasa veya sektorii ilgilendiren ihtilaflarin tarafi olan ¢cok
uluslu sirketler icin) tahkimi uyusmazliklarin ¢6ziimiinde
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Another reason for prefering arbitration over other dis-
pute resolution methods is that the parties are allowed to
freely determine the arbitrators to solve a dispute. When
choosing the arbitrators, the parties can appoint special-
ists and expert arbitrators especially when the dispute is
related to technical issues which require a certain exper-
tise. The liberty of the parties is not limited to determining
arbitrators as they are also able to choose as they are able
to also choose the procedural and principal rules to be ap-
plied to the arbitral proceedings.

Due to abovementioned reasons, arbitration culture and
awareness have developed worldwide in recent years and
arbitration became frequently and primarily preferred
dispute resolution method in developed and developing
nations. As explained below, the primary duty of the IAC
will be to promote the aforimentioned advantages of arbi-
tration and and create a consistent and reliable practice.

3. ARBITRATION TYPES

Although several types of arbitration can be identified
such as voluntary versus mandatory arbitration or domes-
tic versus international arbitration, this paper analyzes ad
hoc and institutional arbitration. Institutional arbitration
is defined as an arbitration which solves disputes with pre-
determined rules and through the secretariat of perma-
nent centers (i.e. ICC, ICSID and by IAC).° Arbitrations
other than the institutional arbitration are stated as these
are out of scope of this paper as we focus on IAC.

4. ARBITRATION AND ITS HISTORY IN TURKEY

The first regulations regarding arbitration were made in
1850s, but aside from the Civil Procedure Code numbered
1086 which regulates the domestic arbitration and drasti-
cally differs from the international arbitrations, there has
been efforts to institutionalize arbitration in Turkey since
1960s. The Banking and Commercial Law Research Insti-
tute discussed proposals regarding an arbitration organi-
zation in 1965 during the 1st Arbitration Law Week, and
drafted and published the preliminary draft of Arbitrators
Association in 1966 in order to institutionalize arbitration.

In 1982, specific provisions regarding the execution of in-
ternational arbitral awards were introduced with the Code
of International Private and Procedure Law numbered
2675 which was mainly based on the New York Conven-
tion 0f 1958 which regulates the recognition and execution
of international arbitral awards.

etkin bir ydntem haline getirmektedir. Tahkim yargilamasi
sonucu verilen hakem kararlarinin mahkeme kararlarinin
aksine yayinlanma zorunlulugunun olmamasi, bunlarin
ancak taraflarin izin verdigi durumlarda yayilanabilmesi
de gizliligi saglayan diger bir faktordiir.®

Tahkim yargilamasinin, diger uyusmazhk ¢6éziim yollar:
karsisinda daha fazla tercih edilebilir olmasina sebep olan
bir diger 6nemli faktor de, taraflarin serbestce aralarmn-
daki uyusmazhg cozebilecek hakemi belirleyebilmeleri-
dir. Taraflar uyusmazhk hakkinda karar verecek hakemi
secerken, 6zellikle uyusmazhgin teknik konulardan kay-
naklandig1 durumlarda, konusunda uzman kisileri hakem
olarak atayabilmektedirler. Taraflarin serbestisi bununla
da kalmay1p, yargilamaya uygulanacak usul ve esasa iligkin
kurallar1 da kendi 6zgiir idareleri ile secebilmektedirler.

Bu sebeplerle, son yillarda diinya ¢apinda bir tahkim bi-
linci ve farkindalig olusmus, gelismis ve gelismekte olan
iilkelerde tahkim siklikla ve 6ncelikle bagvurulmasi karar-
lagtirilan uyusmazhk ¢6ziim yontemi olmustur. Asagida
da izah edecegimiz iizere, Merkez’in tahkimin bu ve diger
avantajlarini en iyi sekilde tanitip istikrarh bir sekilde uy-
gulamaya gecirmesi en 6ncelikli gérevi olacaktur.

3. TAHKiM TURLERI

Tahkim ihtiyari veya zorunlu, i¢ veya dis tahkim olarak tiir-
lere ayrilabilecegi gibi konumuz acgisindan 6nem tasiyan
dogrultuda ise ad hoc (ar1zi) tahkim veya kurumsal tahkim
olarak da ikiye ayrilabilir. Kurallar1 6nceden belirlenmis
ve daimi merkezlerin sekretaryasi ve araciligl ile (Orne-
gin ICC veya ICSID’in yaptig1 ve Merkez’in yapacag gibi)
uyusmazliklarin ¢6ziildiigii tahkim tiiri kurumsal tahkim
olarak nitelendirilmektedir.* Bunun haricindeki tahkimler
ise ad hoc tahkim olarak ifade edilmekte olup’, inceleme
konumuz Istanbul Tahkim Merkezi oldugundan ad hoc
tahkim isbu calisma kapsami diginda tutulmustur.

4. ULKEMIZDE TAHKIM VE TARIHCESI

Ulkemizde tahkim konusundaki ilk diizenlemeler 1850°1i
yillara dayanmakta olup, sadece i¢ tahkimi diizenleyen ve
milletlerarasi tahkimden biiyiik farkliliklar iceren 1086 sa-
yili Hukuk Usulii Muhakemeleri Kanununun getirdigi dii-
zenlemeleri saymazsak bilhassa 1960’11 yillardan bu yana
Tiirkiye'de tahkimin bir ¢at1 altinda kurumsallagtirilmasi
icin c¢aligmalar yiiriitiilmektedir. 1965 yilinda Banka ve
Ticaret Hukuku Aragtirma Enstitiisii, 1. Tahkim Hukuku
Haftasinda tahkim kurumunun tegkilatlanmasina iligkin
teklifleri goriismiis, 1966 yilinda ise, hakemlik kurumunun
genel menfaatlerine uygun sekilde gelismesini saglamak
icin Hakem Odas1 Kanunu'nun 6n tasarisini hazirlamig ve
yaymlamigtir.
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The ICSID Convention was approved in Turkey in 1988
and the New York Convention of 1958 was approved in
1991 making Turkey a party to these two important con-
ventions.

In 1999, with the amendment made on article 125 of the
Turkish Constitution, it was allowed to resolve the issues
and disputes arising from public service related conces-
sion agreements through domestic or international arbi-
tration. In line with the foregoing, a special law numbered
4501, regulating the principles to be applied to arbitration
in cases of mentioned disputes entered into force in 2000.

In 2001, the Law of Turkish Arbitrator and Expert Asso-
ciation as well as the establishment of the International
Arbitration Center were drafted by the Ministry of Justice®
and the Code for International Arbitration Law numbered
4686 which was drafted in accordance with UNCITRAL
Model Law and Switzerland International Private Law and
entered into force.

The Code of International Private Law numbered 2675
was annulled with the Code of International Private and
Procedure Law numbered 5718 and the special provi-
sions regarding the enforcement of international arbitral
awards were amended as well in 2007.

One of the most important steps taken to establish a strong
organization for arbitrations is undoubtedly the Istan-
bul International Finance Center Strategy and Action
Plan (“IFC - Istanbul”). The Plan was drafted by State
Planning Organization and approved by the High Plan-
ning Council on 29 September 2009. The Plan stated that
establishing an independent and impartial institutional
arbitration center which can compete globally and using
arbitration method efficiently were initial priorities in
accordance with its vision to make Istanbul a regional and
eventually a global finance center.’

The Civil Procedure Code numbered 6100 which entered
into force in 2011 to regulate domestic arbitration in ac-
cordance with UNCITRAL Model Law and made Civil
Procedure Code and International Arbitration Law com-
patible by resolving the differences between them.

Unfortunately, the efforts regarding arbitration legislation
failed to reach its intended success. Although arbitration
centers were established within The Union of Chambers
and Commodity Exchanges of Turkey (“TOBB”), Istan-
bul Chamber of Commerce (“IT0O”) and Izmir Chamber
of Commerce (“IZT0”), they failed to become effective
due to many reasons. In 2012, only six (6) arbitration ap-
plications were made to ITO and none were made to IZTO.
The comparison between the number of arbitration ap-

1982 yilinda ise 1958 tarihli Yabanci Hakem Kararlarinin
Tanminmas: ve Tenfizi Hakkindaki New York Sézlesmesi
hiikiimleri temel alinarak 2675 sayili Milletleraras1 Ozel
Hukuk ve Usul Hukuku Hakkinda Kanun (“2675 sayili
MOHUK”) ile yabanci hakem kararlarinin tenfizine iligkin
o6zel hitkiimler diizenlenmisgtir.

1966 yilinda yiiriirliige girmis olan ICSID Sozlegmesi 1988
yilinda, 1958 tarihli Yabanci Hakem Kararlarimin Tanin-
masi ve Tenfizi Hakkindaki New York S6zlesmesi ise 1991
yilinda onaylanarak bu énemli iki anlagsmaya taraf olun-
mugtur.

1999 yilinda Anayasa’nin 125. maddesine eklenen hiikiim-
le kamu hizmetleri ile ilgili imtiyaz sartlagsma ve sozleg-
melerinde bunlardan dogan uyusmazliklarin milli ve mil-
letleraras: tahkim yolu ile ¢6ziilmesi 6ngoriilmiistiir. Bu
degisiklige paralel olarak 2000 yilinda 4501 sayili Kamu
Hizmetleri ile ilgili imtiyaz Sartlagma ve Sozlesmelerin-
den Dogan Uyusmazliklarda Tahkim Yoluna Bagvurulmasi
Halinde Uyulmasi Gereken ilkelere Dair Kanun yiiriirliige
girmistir.

2001 yilinda ise, Adalet Bakanhg tarafindan Tiirkiye Ha-
kem ve Bilirkisi Odalar1 Birligi Kanunu Tasaris! taslag ile
Istanbul Milletlerarasi Tahkim Merkezi Kanunu Tasaris
taslagl hazirlanmig® ve 2001 yilinda UNCITRAL model
kanunu ve Isvicre Devletler Ozel Hukuku Kanunuwnun
milletlerarasi tahkime iligkin hiikiimlerinden esinlenerek
4686 sayili Milletleraras1 Tahkim Kanunu hazirlanip yii-
riirliige girmistir.

2007 yilinda 5718 sayil Milletleraras: Ozel Hukuk ve Usul
Hukuku Hakkinda Kanun (“MOHUK?>) ile 2675 sayili
MOHUK ilga edilerek yabanci hakem kararlarinin tenfizi-
ne iligkin 6zel hiikiimler de tadil edilmigtir.

Ulkemizde tahkimin giiclii bir yapiya kavusturulmasi icin
atilan en 6nemli adimlardan birisi de, kuskusuz, Istan-
bul Uluslararasi Finans Merkezi Stratejisi ve Eylem Plam
(“iFM”) dogrultusunda gerceklesmistir. Istanbul'u 6n-
celikle bolgesel, nihai olarak ise kiiresel finans merkezine
doniistiirme vizyonu dogrultusunda, Devlet Planlama Teg-
kilati koordinasyonunda hazirlanan ve 29.09.2009 tarihin-
de Yiiksek Planlama Kurulu karar ile onaylanan planda
“Istanbul’da bagimsiz ve 6zerk yapiya sahip uluslararasi
alanda rekabet edebilecek diizeyde kurumsal bir tahkim
merkezinin olusturulmasi ve arabuluculuk sisteminin et-
kin bir sekilde kullanilmasinin saglanmasi” éncelikler ara-
sinda en baslarda yerini bulmustur.’

2011 yilinda yiiriirliige giren 6100 sayili Hukuk Muha-
kemeleri Kanunu ile dei¢ tahkime iligkin diizenlemelere
UNCITRAL model kanununa uygun olacak sekilde yer ve-

ARTICLETTERI WINTER 2015



plications and the total number of disputes show and total
dispute numbers that the tendency to prefer arbitration
and other alternative dispute resolution methods is far
from the projected figures. For instance, in the same year,
759 new applications were made to ICC, 63 of which were
from Turkey; and in 2013, the number of new applications
to ICC increased to 767.° The undeniable need of an im-
partial international arbitration center in Istanbul can be
easily realized by considering the number of applications
made only to ICC from Turkey.

5.INTERNATIONAL ARBITRATION PRACTICE AND TURKEY

In countries where arbitration and alternative dispute
resolution methods are being used efficiently, at least one
arbitration center exists. Especially, Paris, London, Gene-
va and Zurich can be named as prominent and frequently
preferred cities which are also relatively close to Turkey.
The reason why the arbitration centers in these cities are
regularly chosen is that the local legislation of these coun-
tries is suitable for arbitration and local court practice of
these countries is known arbitration friendly.

rilmis ve HMK ile MTK arasindaki farkliliklar giderilerek
paralellik saglanabilmigtir.

Tahkim mevzuatinailigkin bu caligmalar ne yazik ki hedef-
lenen bagartya ulagilmasini saglamamigtir. Bu dogrultuda
Tiirkiye Odalar ve Borsalar Birligi (“TOBB”), Istanbul
Ticaret Odas1 (“iTO”) ve Izmir Ticaret Odas1 (“iZT0”)
biinyelerinde tahkim kurullar: kurulmugsa da, ne yazik ki
bircok sebepten dolay:1 bu kurumlar da iglerlik kazanama-
mugtir. 2012 yilinda ITO’ya alt1 tahkim bagvurusu yapilmis
olup 1ZTOQ’ya ise hi¢ bagvuru yapilmamugtir. Bu kurullara
yapilan bagvuru sayilar1 Tirkiye’deki toplam uyusmazlik
saysi ile kargilastirildiginda Tiirkiye’de tahkim ve alter-
natif uyusmazlik ¢éziim kiiltiiriiniin istenilenin ¢ok uza-
ginda oldugu goriilecektir. Nitekim ayni y1l yalnizca ICC
tahkimine yapilan yeni bagvurularin sayis1 759 iken, 2013
yilinda ayni kuruma yalnmizca Tiirkiye’den 63 yeni bagvuru
yapilmisg olup, toplam yeni bagvuru sayis1 da 767’ye yiiksel-
mistir.”° Ulkemizden sadece ICC’ye yapilan bagvurularin
sayis1 dahi dikkate alindiginda Istanbul’da kurulacak ba-
gimsiz bir milletlerarasi tahkim merkezine duyulan ihtiya-
cin biiytikliigii rahathkla anlagilmaktadir.

GSI110




PART 1

R —

It is noted that even though the different arbitration cent-
ers in Switzerland, Austria or Germany are being preferred
by the applicants from our county and from our neighbors,
the applicants usually choose to apply the rules and pro-
cedures of ICC, LCIA or Zurich institutional arbitration
due to their credibility from the past." In the Middle East,
cities of Dubai and Cairo became important arbitration
venues in the recent years with their international legal
experts. However, political instability, security issues and
worldwide criticism on court decisions prevent Cairo from
becoming an international arbitration center,'? thus, mak-
ing it possible for Istanbul to take its place. In other words,
it is quite likely for Istanbul, to become a well-respected
and preferred arbitration center at first in the region and
then globally, especially with the recent improvements on
commercial relations with Europe and improvements of
both commercial and political relations with Arab nations.
Therefore, in order to establish a well-respected and trust-
ed arbitration center, at firs domestic arbitration should be
institutionalized and promoted.

5. MiLLETLERARASI TAHKiIM UYGULAMASI VE TURKIYE

Tahkim ve alternatif uyusmazlik ¢6ziim yontemlerinin et-
kin kullanildig1 tiim iilkelerde en az bir tahkim kurumunun
meveut oldugu goriilmektedir. Ozellikle, Paris, Londra,
Cenevre ve Ziirih nispeten iilkemize yakin olan ve tahkim
yeri olarak uygulamacilar tarafindan siklikla tercih edilen
yerler arasinda 6n plana ¢ikmaktadir. Bu yerlerin tercih
edilmesindeki ortak neden ise, bu iilke yerel hukuklarinin
tahkime elverigli ve uyumlu olmasi ve mahkemelerinin de
tahkime kars1 olan olumlu yaklagimidir.

Gerek gecmise dayanan giivenilirligi gerekse de bolgede
alternatif bir tahkim merkezinin olmayis1 nedeniyle, {ilke-
mizde ve komsu iilkelerde Isvicre, Avusturya, Almanya gibi
farkh tahkim yerleri secilse bile siklikla ICC, LCIA veya
Ziirih kurumsal tahkiminin ve kurallarinin tercih edildigi
goriilmektedir.! Orta Dogu’da ise son yillarda 6nemli tah-
kim yerleri haline gelen Dubai ve Kahire ise sahip oldukla-
r1uluslararasi hukukculari ile 6n plana ¢cikmaktadir. Ancak
bolgede son yillarda siiregelen siyasi istikrarsizliklar, ulus-
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Having either insufficient knowledge or misinformation
on arbitration and alternative dispute resolution methods
prevent the progress of the mentioned methods. In order
to avoid this, parties should be encouraged to solve their
disputes through arbitration or other alternative dispute
resolution methods and the IAC should be actively pro-
moted. Indeeed, Turkish legislators were aware of this and
“to promote and publish regarding arbitration and other
alternative dispute resolution methods, to encourage and
support scientific research on arbitration, to cooperate
with domestic and foreign organizations and persons” and
“Promoting and publishing regarding arbitration and other
alternative dispute resolution methods encourage and sup-
port scientific researches regarding the same and cooperate
with domestic and foreign organizations and persons” were
stated Indeeed, Turkish legislators were aware of this and
“to promote and publish regarding arbitration and other
alternative dispute resolution methods, to encourage and
support scientific research on arbitration, to cooperate with
domestic and foreign organizations and persons” duties of
IACH

6. ISTANBUL ARBITRATION CENTER LAW™ (“IACL") AND
ISTANBUL ARBITRATION CENTER

In this section the legislation process is explained at first,
general information on the IACL is provided and then the
structure, organs and operation of the IAC is examined
along with recent suggestions and complaints.

6.1. Legislation Process and General Information on the
IACL

The Istanbul Arbitration Center Draft law (“Draft Law”)
was drafted by the Ministry of Justice and submitted to
the national parliament on 25 March 2013 as a result of
the studies on the establishment of an arbitration center
in Turkey which can compete with similar organizations
globally.

The Working Group which was formed within the Ministry
of Justice has examined the structures of many arbitration
centers and decided to take German Arbitration Center
and Czech Republic Chamber of Commerce and Agricul-
ture Arbitration Center as models for the Draft Law. Al-
though the German Arbitration Center was formed as an
association, Czech Republic Chamber of Commerce and
Agriculture Arbitration Center was established by law.
However, being the country’s driving force for arbitration
as an independent and impartial structure is the common
point of the two institutions.

lararasi toplumun tepkisine yol acan mahkeme kararlar
ve giivenlik problemleri nedeniyle Kahire’nin milletlera-
rast tahkim merkezi olma amacina ulagmasin zorlagtir-
makta olup,* Istanbul’da kurulmakta olan Merkez ile bu
boslugun doldurulmas: miimkiin géziikmektedir. Bir di-
ger ifade ile gerek Avrupa iilkeleri ile olan ticari iliskilerin
gerekse Orta Dogu ve Arap tilkeleri ile olan ticari ve siyasi
iligkilerin 6nemli 6l¢iide gelistigi mevcut dénemde kuru-
lacak olan Merkez’in 6ncelikle bolgede ve nihai olarak da
kiiresel anlamda itibar géren ve uygulamacilar tarafindan
tercih edilen bir tahkim yeri olmasi kuvvetle muhtemeldir.
Dolayisiyla uluslararasi platformda saygi ve giiven duyulan
bir tahkim merkezinin olugsmasi icin 6ncelikle {ilke icinde
tahkimin yayginlastirilmasi ve islevsel hale getirilmesi ge-
rekmektedir.

Tahkim ve alternatif uyusmazhk ¢6ziim yéntemleri hak-
kinda yeterli bilgiye sahip olunmamasi veya yanls bilgiye
sahip olunmasi s6z konusu yontemlerin gelisimini engel-
lemektedir. Bu sorunun agilmasi icin toplumun, uyusmaz-
Iiklarin tahkim ve alternatif uyusmazlhk ¢6ziim yontemleri
kullanilarak ¢6ziilmesi konusunda tegvik edilmesi, tahki-
min ve Merkez’in en iyi sekilde tanitilmasi gerekmektedir.
Nitekim bu husus asagida detayl olarak incelenecegi iize-
re, kanun koyucu tarafindan da dogru sekilde tespit edilmis
olup, istanbul’da kurulmasi planlanan Merkez’in gorevleri
arasinda “tahkim ve alternatif uyusmazlik ¢6ziim yéntem-
lertyle ilgili tamitim ve yayin yapmak, bu konudaki bilimsel
calismalari tegvik etmek, desteklemek, yurt ici ve yurt digin-
dakiilgili kigi ve kurumlarla ishirligi yapmak” sayilmigtir.'

6. 6570 SAYILI iSTANBUL TAHKIM MERKEZi KANUNU
(“KANUN") VE iISTANBUL TAHKiIM MERKEZi

Bu béliimde o6nce kisaca kanunlagma siireci anlati-
lip, Kanun’a iligkin genel bilgiler verilecek, daha sonra
Merkez’in yapisl, organlar ve igleyisi Merkez’e yoneltilen
elegtiriler cercevesinde incelenecektir

6.1. Kanunlasma Siireci ve Kanun Hakkinda Genel Bilgiler

Adalet Bakanlig tarafindan uluslararasi camiada benzer-
leriyle rekabet edebilen bir tahkim merkezinin Tiirkiye’de
kurulmas1 amaciyla yapilan calismalar sonucunda, Istan-
bul Tahkim Merkezi Kanun Tasarisi (“Tasar1’’) hazirlan-
muagtir.

Tasarimin hazirlanmasi i¢in Adalet Bakanhg biinyesinde
olusturulan Calisma Grubu bircok tahkim merkezinin ya-
pisini incelemis ve inceledigi bu tahkim merkezlerinden
Alman Tahkim Dernegi ve Cek Cumhuriyeti Ticaret ve
Tarim Odas1 Tahkim Mahkemesi’'ni Tasar1 i¢in model ola-
rak almigtir. Alman Tahkim Dernegi, dernek statiisiinde
kuruldugu halde, Cek Cumhuriyeti Ticaret ve Tarim Odas1
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The Draft Law was submitted to the Turkish Parliament
on 25 March 2013. The legislation drew the attention of
international arbitration community and the Draft Law
was ratified in Turkish Parliament on 20 November 2014.
The IACL numbered 6570 entered into force on 1 January
2015.

The IACL regulates the structure of Istanbul Arbitration
Center which is to be founded in Istanbul and to operate
in global scale. IAC is subject to private law, has its own le-
gal entity and is designed to disseminate information and
encourage arbitration and alternative dispute resolution
methods by adressing the whole society and all relevant
business organizations. It is also planned that the IAC co-
ordinates arbitration and especially plays an active role in
establishing relationships with foreign arbitration centers.

The IACL regulates only the structural organization of the
IAC, it does not determine the arbitration rules. Determi-
nation of IAC's arbitration rules is given as a task to the
IAC pursuant to the article 4 of the IACL. As explained in
detail below, pursuant to the temporary article 1/111, the
rules and regulations including the procedural and prin-
cipal provisions, will be drafted and promulgated by the
IAC within six (6) months after the election of Board of
Directors. Although, it is possible to use the experience of
successful arbitration centers as a base, it is essential to act
with patience and rigor as rules and provisions will be criti-
cal in achieving targeted goals. Thus, if the six-month pe-
riod will not enough to determine all rules and provisions,
the IAC should take extra time instead of rushing to meet
the deadline.

According to the article 1 of the IACL, the purpose of the
Code is stated as; “..to ensure the resolution of disputes in-
cluding the ones with foreign elements through arbitration
and alternative dispute resolution methods...”

According to the reasoning of the IACL, the disputes with-
in the IAC’s jurisdiction are stated as disputes related to
private law and concession agreements related to public
service. That means the IAC's jurisdiction is not limited to
contractual disputes as all disputes subject to arbitration
and alternative dispute resolution methods such as those
related to tortious acts can be taken to IAC.

The tasks of the IAC are stated briefly as; (i) to determine
the IAC rules of arbitration and make sure to render the
services and (ii) to promote arbitration and alternative dis-
pute resolution methods, to encourage, support and con-
duct scientific research on arbitration and to cooperate
with domestic and foreign organizations and individuals.
As stated above, in addition to regulate the IAC rules of ar-
bitration, the task of promotion stated as a primary duty in

Tahkim Mahkemesi kanunla kurulmug bir merkez olup,
her iki kurumun da ortak noktalar1 bagimsiz ve tarafsiz ya-
pilari ile iilkelerinde tahkim kiiltiiriiniin yerlesmesi adina
itici giic olmalaridur.

Tasart 25.03.2013 tarihinde Tiirkiye Biiyitkk Millet
Meclisi'ne (“TBMM”) sunulmustur. Heniiz tasar1 halin-
deyken dahi uluslararasi tahkim camiasinda biiytik ilgi go-
ren ve dikkatle gbzlemlenen Kanunlasma siireci sonunda
tamamlanmig ve yaganan gecikmeye ragmen 20.11.2014 ta-
rihinde TBMM Genel Kurulu'nda kabul edilerek kanunlas-
mugtir. 6570 sayili istanbul Tahkim Merkezi Kanunu adini
alan yasa 01.01.2015 tarihinde yiiriirliige girecektir.

Kanun, Istanbulda kurulmasi planlanan ve ulusla-
raras1 alanda faaliyet gosterecek olan Istanbul Tah-
kim Merkezi'nin kurumsal yapisini diizenlemektedir.
Tiirkiye’de tahkim ve alternatif uyusmazhk ¢6ziim yon-
temlerinin bilinmesine, anlagilmasina ve kullanmilmasina
ivie kazandirmak icin tasarlanan bagimsiz ve tarafsiz, tii-
zel kisiligi haiz ve 6zel hukuk hiikiimlerine tabi Merkez’in
yapisy, ilgili tiim kurum ve kuruluslar: kapsar sekilde genis
tutulmaya calisilarak toplumun biitiin cevrelerinde kabul
gormesi hedeflenmistir. Merkez’in ayrica tahkim konu-
sunda koordinasyonu saglamasi, 6zellikle yabanci tahkim
merkezleriyle iligkilerin kurulmasinda etkin rol almasi
planlanmaktadir.

Kanun’da tahkime uygulanacak kurallar yer almamak-
ta olup sadece Merkez’in kurulus yapisi diizenlenmek-
tedir. Tahkime uygulanacak kurallarin belirlenmesi ise
Kanun'un 4. maddesi ile Merkez’e yiiklenmigtir. Tahkim
ve alternatif uyusmazlhk ¢éziim yontemlerine iliskin usul
ve esaslar1iceren diizenlemeler asagida detayl olarak izah
edilecegi tizere Kanun’da yer alan Geg¢ici Madde 1/I1I uya-
rinca Yonetim Kurulunun se¢ilmesinden itibaren alt1 ay
icinde Merkez tarafindan hazirlanacak ve yiiriirliige ko-
nulacaktir. Kurallar Merkez’in hedeflendigi kadar basarili
olmasi yoniinde biiyiik 6nem arz ettiginden her ne kadar
milletlerarasi tahkim hayatinda deneyimle sabit oldugu
iizere bagarili olmug kurumlarin kurallar1 temel alinabile-
cekse de aceleci olmamak ve titizlikle gerekli kurallar dii-
zenlemek gerekmektedir. Bu dogrultuda Kanun’da belirti-
len 6 aylik siirenin yeterli olmamasi halinde sirf siiresinde
kurallar ilan edebilmek amaciyla acele edilmemesi hayati
6nem tagiyacaktur.

Kanun’un 1. maddesine gore kanunun amaci: “.. yabanci-
lik unsuru tastyanlar da ddhil olmak iizere uyusmazliklarin
tahkim veya alternatif uyusmazlik ¢éziim yontemleriyle ¢6-
ziilmesini saglamak ...” olarak ifade edilmistir.
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accordance with the goal to increase the tendency to apply
to arbitration or alternative dispute resolution methods.
Inevitably, this task should be executed with maximum ef-
fort as it would not be possible to establish a well-respect-
ed and trusted international arbitration center without
maximizing the tendency to choose domestic arbitration.
Although it would satisfy the public if the article which
regulates the tasks and duties of the IAC would have been
determined more thoroughly and detailed, unfortunately
the current article 4 seem to be an open target to the pos-
sible criticism due to its content.

The other articles of the IACL (Articles 5 -13) regulate the
structure of the IAC and article 14 and 15 respectively reg-
ulate “Disqualification and Confidentiality” and “Incomes
and Expenses”.

Article 16, which regulates the “Applicable Provisions”,
states that the relevant provisions of Civil Code and Law
of Associations will be applied in case the IACL remains
silent regarding any matter.

The only provisional article of the IACL also regulates
the structure of IAC and more importantly states that the
rules to be applied will be drafted and entered into force by

Gerekcede Tahkim Merkezi'nin gorev alanindaki uyus-
mazliklarin, 6zel hukuk uyusmazliklari, idarenin ézel hu-
kuka iligkin uyusmazliklar: ile imtiyaz sartlagsma ve soz-
lesmeleriyle ilgili uyusmazliklar oldugu belirtilmistir. Yani
sadece sozlesmeden dogan degil haksiz fiillden dogan uyus-
mazliklar da dahil olmak iizere, tahkime elverigli** ve alter-
natif uyusmazlik ¢6ziim metotlari ile ¢ziilmesi miimkiin
her tiirlii uyusmazhk Merkez’in gérev alanina alinmigtir.

Kanun’un 4. maddesinde ise Merkez’in gorevleri son dere-
ce kisa ve 6zlii olarak; (i) tahkim ve alternatif uyusmazlik
¢ozlim yontemlerine iligkin kurallar belirlemek ve hiz-
metlerin yiiriitiilmesini saglamak ve (ii) tahkim ve alterna-
tif uyusmazhk ¢6ziim yontemleriyle ilgili tanitim ve yayin
yapmak, bu konudaki bilimsel ¢alismalar: tesvik etmek,
desteklemek, gerceklestirmek, yurt ici ve yurt disindaki
ilgili kisi ve kurumlarla igbirligi yapmak olarak ifade edil-
migtir. Goriildiigi tizere, tahkim kurallarini diizenlemeye
ek olarak ozellikle, tahkim ve alternatif uyusmazlik ¢6-
zlim yollarina gosterilen ilgi ve bagvuru sayisinin yeterli
diizeye cikarilabilmesi amaclanarak tanitim gorevi de asli
gorev olarak diizenlenmistir. Kacinilmaz olarak, milli tah-
kime olan ilgi yeterli diizeye c¢ikarilmadan milletlerarasi
bir tahkim merkezi olarak saygin ve giivenilir bir yapinin
olusturulmas1 miimkiin olmayacagindan bu gérev azami
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the IAC within six (6) months after the election of Board of
Directors and the budget of the IAC will be financed by the
Prime Ministry in the first two years.

There has been criticisms stating that the IACL does not
regulate the concept as detailed as it should and does not
involve provisions regarding many important issues.'* Of
course, it is possible to draft a law which regulates the sub-
ject thoroughly so that it could respond to questions raised
in arbitration community. In order to do so, the legislator
should start working on amending the IACL and take into
consideration all the constructive criticism and proposals
which would show that opinions of a very few arbitration
experts in Turkey are well appreciated by doing so it would
be possible to reach the common goal to establish and
function the IAC in the best possible fashion and to create
an arbitration spirit and culture.

6.2. The Structure of Istanbul Arbitration Center

The IAC Organization which has a legal entity consists of;
(a) General Assembly, (b) Board of Directors, (¢) Auditor,
(d) Advisory Board, (¢) National and International Arbi-
tration Courts (f) Secretary General.

6zen ve gayret ile yerine getirilmelidir. Merkez’in gérevle-
rini diizenleyen bu maddenin ge¢cmiste yaganmig basarisiz
tahkim girisimleri géz 6niinde bulundurularak, Merkez’e
esash gorevler yiikleyecek sekilde cok daha kapsamli ve de-
tayli olarak diizenlenmesi kamuoyundaki tepki ve ¢ekin-
celeri bir nebze de olsa engelleyebilecektiyse de, mevcut
4. madde hiikmii ne yazik ki son derece elestiriye acik ve
yetersizdir.

Kanun’un diger hiikiimleri (m. 5-13 aras1) Merkez’in yap1-
sma iligkin olup, 14. ve 15. maddelerinde sirasiyla, “Yasakli-
lik ve Gizlilik” ile “Merkez’in Gelir ve Giderleri” diizenlen-
migtir.

16. madde ise, “Uygulanacak Hiikiimler”i diizenlemis ve
Kanun’da hiikiim bulunmayan hallerde Medeni Kanun ve
Dernekler Kanunu'nun uygulanacagi belirtmistir.

Tek Gegici madde ise, yine yapisal diizenlemeler getirmis ve
daha da 6nemlisi uygulanacak tahkim kurallarinin Yonetim
Kurulu'nun se¢ilmesinin ardindan alt1 ay icinde hazirlanip
yiirlirliige konulacagim ve Merkez’in biit¢esinin ilk iki yil
Bagbakanlik biitcesinden kargilanacagini diizenlemistir.

Kanun’un genel olarak gerekli oldugu kadar detayl sekilde
diizenlenmedigi ve bir cok 6nemli hususta sessiz kaldig1
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6.2.1. General Assembly

As stated in the preamble of the IACL, the success of the
IAC is closely attached to the persons who will be em-
ployed in the IAC, being informed, experienced and inter-
ested in the matter of arbitration and alternative dispute
resolution methods. In accordance with that, the General
Assembly of the IAC is planned to consist of the elected
people from different organizations.

Accordingly, the General Assembly will consist of twenty
five (25) members in total with ten years or more experi-
ence in their fields, selected from The Union of Chambers
and Commodity Exchanges of Turkey, Union of Turkish
Bar Association (to be elected by the Presidents of Bar
Associations), Board of Higher Education, Turkish Ex-
porters Assembly, Ministry of Justice, Turkish Participa-
tion Banks Association, Capital Markets Board of Turkey,
Borsa Istanbul Joint Stock Company (formerly known as
Istanbul Stock Exchange), Turkish Tradesman and Arti-
san Confederation, Banking Regulation and Supervision
Agency, Turkish Capital Markets Association, and Labor
Union and Employer’s Union with the most members.

It is aimed to constitute an independent, impartial, func-
tional and credible General Assembly by establishing a
broader participation. In the reasoning, it was stated that
Union of Chambers and Commodity Exchanges of Turkey
and the Union of Turkish Bar Association have right to
choose the highest number of the members taking into ac-
count that most of the disputes may occur between traders
and that the attorneys are the parties who would set forth
the arbitration clause in the contracts and to ensure the
settlement through arbitration in cases where the dispute
arose.

The members of the General Assembly shall be selected for
four years with an option to be selected again. If the mem-
bership ends for any reason, another member will be se-
lected to complete the previous member’s remaining time.

According to the article 7 of the IACL, the tasks and duties
of the General Assembly are; (i) to select the Board of Di-
rectors members, members of Advisory Board and audi-
tors, (ii) to examine the activity report and balance sheet
of the Board of Directors and to decide whether to absolve
the Board of Directors, (iii) to examine and approve the
IACrules of arbitration and regulations to be applied to ar-
bitration and alternative dispute resolution options which
is to be drafted by the Board of Directors, the budget and
the procedural rules regarding the operation of IAC (iv) to
determine the attendance fee, salary and expenses of the
General Assembly, Board of Directors and Advisory Board
members.

yoniinde elestiriler bulunmaktadir.® Elbette Kanun daha
detayl ve tiim bu soru igaretlerini giderecek sekilde diizen-
lenebilir. Bunun i¢in ortak saik olan Merkez’in eniyi sekilde
kurulmasi ve islemesi yolunda kanun koyucunun tiim yapi-
c1 elestirici ve 6nerileri dikkate alarak gerekirse Kanun'un
tadili icin calisma baglatmas1 hem Merkez’in daha saglam
bir zemine oturmasi ve daha giiclii sekilde yiikselmesini
saglayabilecek, hem de zaten sinirhi olan tahkim uzman-
larmuzin goriislerine 6nem verildigi gosterilerek bugiine
kadar olusturulamamg tahkim ruhu ve kiiltiiriiniin kaza-
nilmas1 miimkiin olabilecektir.

6.2. istanbul Tahkim Merkezi’nin Yapisi

Tiizel kisiligi haiz Merkez’in tegkilati; (a) Genel Kurul, (b)
Yo6netim Kurulu, (¢) Denetci, (d) Danisma Kurulu, (e) Milli
ve Milletlerarasi Tahkim Divanlariile (f) Genel Sekreterlik-
ten olugsmaktadir.

6.2.1. Genel Kurul

Kanun'un genel gerekcesinde de ifade edildigi iizere, Tah-
kim Merkezi'nin uygulamada basariya ulasabilmesi icin
Merkezbiinyesinde istihdam edilecek kisilerin tahkim veya
alternatif uyusmazlik ¢6ziim yollar: hususunda bilgili, tec-
riibeli ve istekli olmasi ile yakindan baglantilidir. Bu dogrul-
tuda, Merkez Genel Kurulu'nun farklh Kurumlar tarafindan
belirlenecek adaylar arasindan secilecek kisiler ile tegekkiil
etmesi saglanmistr.

Buna gore Genel Kurul; Tiirkiye Odalar ve Borsalar
Birligi'min, Tiirkiye Barolar Birligi'nin gosterecegi adaylar
arasindan Baro Bagkanlarimin, Yiitksek6gretim Kurulu'nun,
Tiirkiye ihracatgllar Meclisimin, Adalet Bakanligimin,
Tiirkiye Bankalar Birligi'nin, Tiirkiye Katilim Bankalar1
Birligi'nin, Sermaye Piyasasi1 Kurulwnun, Borsa Istan-
bul Anonim Sirketi'nin, Tiirkiye Esnaf ve Sanatkarlar
Konfederasyonu'nun, Bankacilik Denetleme ve Diizenleme
Kurumu'nun, Tiirkiye Sermaye Piyasas1 Arac1 Kuruluglar
Birligi'nin, en fazla iiyeye sahip isci ve isveren sendikalari-
nin sececegi, mesleginde en az on yil tecriibesi olan toplam
yirmi bes iiyeden olusur. Secilen iiyelerin secildikleri ku-
rumdaki gorevleri devam edecektir.

Genel Kurul icin genig katilimli bir yapi olusturularak Tah-
kim Merkezi’nin bagimsiz, tarafsiz, iglevsel ve giivenilir bir
yapida olmasi amaclanmigtir. Madde gerekcesinde, meyda-
na gelebilecek uyusmazliklarin cogunun tacirler arasinda
olmasi ile uyusmazlik ortaya ¢itkmadan 6nce hazirlanan
sozlegsmelere tahkim sart1 konulmasini ve uyusmazligin or-
taya ciktig1 hallerde taraflarin tahkime yonelmesini sagla-
yacak tarafin vekiller olmasi dikkate alinarak Tiirkiye Oda-
lar ve Borsalar Birligi ve Tiirkiye Barolar Birligi'ne en fazla
iiye secme hakkinin tanindig aciklanmistir.
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The General Assembly meeting shall convene once a year
in October. If required, Board of Directors or Auditor can
call for a General Assembly meeting. General Assembly is
entitled to convene by simple majority and decide by sim-
ple majority of the attendees.

In order to analyze the structure of the IAC which is also
the main reason of the criticism towards the IACL, is that
the majority of the General Assembly consists of banking
and finance sector. Criticisms surrounding this issue are
based on the fact most disputes arise from energy, con-
struction and infrastructural issues and thus members
from Chamber of Architects etc. should have also been in-
cluded to the General Assembly.

Another criticism towards the structure of General As-
sembly is that the Assembly includes many members from
government organizations including the Ministry of Jus-
tice would arguably affect the impartiality and autonomy
of the IAC. Even though the General Assembly is not going
to resolve disputes directly, as it will be involved in the ap-
proval of the IAC rules of arbitration and the operation of
IAC, it would be helpful to constitute a structure with more
participation from relevant Chambers and Associations to
minimize criticisms.

It is also criticized that Assembly that will approve IAC
rules of arbitration is not fully equipped with sufficient
knowledge to perform such operation and not in close re-
lationship with international arbitration community. In
this respect, it is rightly proposed that the IAC rules of ar-
bitration to be drafted by professional directors and more
important than that by arbitration experts.”

6.2.2. Board of Directors

Board of Directors shall be elected for four years and con-
sists of five principal and four reserve members to be se-
lected from the General Assembly and at least three of
principal members and two of reserve members shall have
alaw degree. The President will be elected from members
having a law degree and represent and manage the IAC.
The Board of Directors can also convene online and decide
by simple majority of its members.

Since the IAC rules of arbitration are not determined yet,
the Board of Directors is going to determine and submit
the IAC rules of arbitration to the approval of the General
Assembly. Pursuant to the article 9 of the IACL, the tasks
and duties of the Board of Directors are stated as; (i) to de-
termine and prepare the drafts of IAC rules of arbitration
and alternative dispute resolution options and to submit

Genel Kurul iiyeleri dort y1l icin secilecek olsalar da tekrar
secilme imkanlar1 vardir. Uyeligin herhangi bir nedenle
sona ermesi halinde ise bu iiyenin kalan siiresini tamamla-
mak iizere secim yapilacaktir.

Kanun’un 7. maddesinde Genel Kurulun gérevleri; (i) Yo-
netim Kurulu ve Damigma Kurulu iiyeleri ile denetcileri
secmek, (i) Yonetim Kurulu faaliyet raporu ve bilancosu
ile Denetci raporunu inceleyip Yonetim Kurulunun ibrasi
hakkinda karar vermek, (iii) Yonetim Kurulu tarafindan ha-
zirlanan, tahkim ve alternatif uyusmazlk ¢6ziim yontemle-
rine iligkin uygulanacak kurallar ile Tahkim Merkezi'nin
isleyisine iligkin usul ve esaslar1 iceren diizenlemeleri ve
biitceyi inceleyip onaylamak ve (iv) Genel Kurul, Yonetim
Kurulu ve Danmigma Kurulu iiyeleri ile denetcilerin huzur
hakki, ticret ve masraflarim belirlemek olarak ifade edil-
misgtir.

Genel Kurul kural olarak, yilda bir kez Ekim ayinda top-
lanacaktir. Ancak gerekli olmas1 halinde Yonetim Kurulu
Bagkan1 veya Denetci, Genel Kurulu toplantiya cagirabi-
lecektir. Genel Kurul, iiye tam sayisinin salt cogunlugu ile
toplanacak ve toplantiya katilanlarin salt cogunlugu ile ka-
rar alacaktur.

Merkez’e yonelik elestirilerin basinda gelen Genel Kurul'un
yapisini ¢oziimlemek gerekirse, ilk goze carpan husus, co-
gunlugun banka ve finans sektoriinden olusuyor olmasidir.
Bu dogrultuda yoneltilen elestiriler, tahkim uyusmazlikla-
rinin bu sektorlere iligkin ihtilaflar kadar enerji, insaat ve
altyapi konularina iligkin sézlesmelerden kaynaklandigin-
dan, bu sektorlere istinaden Mimarlar Odasi vb. farkli mes-
lek odalarinin veya kurum ve kuruluglarinin da yapi icinde
yer almasi gerektigi yoniindedir.

Genel Kurul'un yapisina iligkin bir diger elestiri, devlet ku-
rumlariin coklugu ve bilhassa Adalet Bakanligi'nmin mev-
cudiyeti nedeniyle, Merkez’in bagimsizlig1 ve 6zerkliginin
ne kadar saglanabilecegi yoniindedir. Her ne kadar uyus-
mazliklar1 Genel Kurul ¢6zmeyecek olsa da, gerek kuralla-
rin belirlenmesi gerekse de genel isleyis bakimindan Genel
Kurul'un azami 6lciide her tiirlii alan ve uzmanlig icerir
sekilde yapilanmasi Merkez’in 6ncelikle kisa vadede ve el-
bette uzun vadede giivenilirligini arttiracak ve elestirileri
en aza indirebilecektir.

Baglantih bir diger elestiri ise, tahkim kurallarini onay-
layacak olan bu kurulun, bu gibi teknik bir hususu en iyi
sekilde hayata gecirebilmek icin, milletlerarasi tahkim ile
yakin iligkiler icinde olmadiklarindan, yeterli ve gerekli
donamim ve bilgiye sahip olmadig1 yoniindedir. Bu dogrul-
tuda, kurallarin profesyonel yoneticiler ve daha da 6nemli-
sitahkim uzmanlarinin destegi ile olusturulmasinin yerin-
de olacagi hakli olarak ileri siiriilmektedir. ¢
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the same to the General Assembly for its approval after the
opinions of Advisory Board, (ii) to prepare and submit the
balance sheets and activity report to General Assembly for
its decision on discharge the same, (iii) prepare the budget
for the coming year and submit the same to the approval
of General Assembly (iv) to determine and prepare the ar-
bitrator’s fees and arbitration costs and to submit them to
General Assembly for its approval.

6.2.3. Auditor

One or more auditors will be selected for four (4) years by
the General Assembly from its members or outside the
General Assembly limited to three persons. In case mem-
bership ends for any reason, another member will be se-
lected to complete the previous member’s remaining term
of duty. The auditor is also entitled to audit annual activi-
ties of the Board of Directors and report them to the Gen-
eral Assembly.

6.2.4. Advisory Board

The Advisory Board is constituted in order to make IAC

6.2.2. Yonetim Kurulu

Yonetim Kurulu, Genel Kurulun kendi iiyeleri arasindan
dort yil icin secilen bes asil ve dért yedek iiyeden olugsmak-
ta olup en az ii¢ asil ve iki yedek iiyenin hukuk fakiiltesi
mezunu olmasi gerekmektedir. Bagkan, bu hukuk fakiilte-
si mezunu iiyeler arasindan secilecek ve Merkez’i idare ve
temsil edecektir. Yonetim Kurulu toplantilarini elektronik
ortamda yapabilecek ve iiye tamsayisinin salt cogunlugu
ile karar alacaktir.

Merkez’de tahkime uygulanacak kurallar heniiz belirlen-
memis oldugundan 6zerk bir yapiya sahip Merkez’in Y6-
netim Kurulu'na bahse konu kurallar1 belirleme ve Genel
Kurulun onayima sunma gorevi yitklenmistir. Kanun'un 9.
maddesine gore Yonetim Kurulunun gorevleri; (i) tahkim
ve alternatif uyugmazlik ¢6ziim yéntemlerine iligkin uygu-
lanacak kurallar ile Tahkim Merkezi'nin igleyisine iligkin
usul ve esaslari iceren diizenleme taslaklarini hazirlayip,
Danigma Kurulunun goriisiinii aldiktan sonra Genel Kuru-
lun onayina sunmak, (ii) bilanco ve faaliyet raporunu ha-
zirlayip, Genel Kurulun ibrasina sunmak, (iii) gelecek yila
ait biitceyi hazirlayip, Genel Kurulun onaymna sunmak ve
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more efficient and to help it to achieve its goals. The Ad-
visory Board will consist of fifteen (15) members with at
least five years of experience in arbitration or alternative
dispute resolution methods. The members of the Advisory
Board will be selected for a term of four (4) years by the
General Assembly from the list which will be prepared by
the Board of Directors. There is no limitation related to the
nationality of the Advisory Board members.

Due to the importance of the tasks and duties of the Advi-
sory Board, it is helpful to elect reputable members with
vast international arbitration experience. In order to con-
firm the international identity and standing of IAC and to
establish a reliable image worldwide, it would be helpful to
elect foreign nationals with experience in other interna-
tional arbitration centers.'®

6.2.5. National and International Arbitration Courts
Undoubtedly, the most important duty is given to national

and international arbitration courts in terms of dispute
resolution. Both courts shall consist of five (5) members;

(iv) hakem ticret ve Tahkim Merkezi hizmet bedel tarifele-
rini hazirlayarak Genel Kurulun onayima sunmaktir.

6.2.3. Denetgi

Genel Kurul, iiyeleri arasindan veya digaridan iicten faz-
la olmamak iizere bir veya birden fazla kisiyi dort yil icin
denetci olarak sececektir. Ayrica, Denetcinin gérevinin
herhangi bir sebeple sona ermesi halinde kalan siireyi ta-
mamlamak iizere de bir yedek iiye secilecektir. Denetci,
Yonetim Kurulunun yillik faaliyetlerini denetleyerek Ge-
nel Kurula raporlamakla gérevlidir.

6.2.4. Danisma Kurulu

Tahkim Merkezi’'nin daha etkin bir hale getirilmesi ve
Merkez’in tanitimi ile hedeflerine ulagabilmesine katkida
bulunmas1 amaclanarak Danigma Kurulu olusturulmasi
diizenlenmistir. Danisma Kurulu, tahkim veya alternatif
uyusmazlik ¢6ziim yontemleri konusunda en az beg yillik
tecriibeye sahip on beg tiyeden olusacaktir. Danisma Kuru-
lu tiyeleri, Yonetim Kurulunun teklifi tizerine Genel Kurul
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the President of the Board of Directors, Secretary General
and three other members with at least ten years of experi-
ence in the field of law. Besides, since the President of the
Board of Directors and Secretary General has to be law
graduates, all members of the courts will be law graduates.

The term of office for the elected selected members by the
Board of Directors is stated as five (5) years. If the member-
ship ends for any reason, another member will be selected
to complete the previous member’s term of duty.

The Chairmen of Arbitration Courts will be selected by
simple majority of the court members. Each court will
gather by the attendance of at least three members and de-
cide by simple majority of votes; in case of an equality of
votes the Chairman’s vote will be taken into consideration.
The meetings can be held online and the decisions can be
rendered online. The parties can also object to the arbi-
tration court decisions before the same arbitration court
in seven (7) days after the decision is served. However the
decisions rendered upon the objections will be final. The
arbitration courts will also execute other duties which are
going to be determined in the IAC rules of arbitration.

As stated in the reasoning of the article, the tasks and du-
ties of the arbitration courts were not regulated in alimited
nature so that it would be possible to determine the tasks
and duties of the arbitration courts within the framework
of the IAC rules of arbitration which are going to be deter-
mined by the IAC. This surely provides an autonomous and
flexible structure to the IAC.

6.2.6. Secretary General

Secretary General is responsible for the operation of ad-
ministrative affairs and consists of Secretary General,
Deputy Secretary General and required number of person-
nel. Secretary General and Deputy Secretary General will
be selected by the Board of Directors from legal experts
with ten (10) years of experience in dispute resolution.

As is known, the secretariat no doubt carries an important
role in international arbitration. Even if the other wheels
of the system run perfectly, the lack of secretary serviced
would make it impossible for IAC to compete with the cur-
rent international arbitration institutions. This is why it is
crucial to establish a reliable and expert secretariat. In this
context, it would require to get support from the institu-
tions with years of international arbitration experience
especially regarding the training of secretariat personnel.

6.3. Confidentiality and Disqualification

Confidentiality is one of the most important factors along

tarafindan doért yil icin secilecektir ve Tiirk ya da yabanci
olmalari konusunda bir simirlama getirilmemisgtir.

Damigsma Kurulunun gorevleri de azimsanamayacak bir
o6neme sahip oldugundan, bu kurula milletlerarasi tahkim
deneyimi olan ve milletleraras: tahkim camiasinda saygin
yerlere sahip tahkim uzmanlarinin secilmeleri etkili olabi-
lecektir. Merkez’in uluslararasi kimligi ve durusunu teyit
edebilmek ve yurt disinda giiven verici bir imaj olugtura-
bilmek adina yabanc iilke vatandas: veya yabanci tahkim
merkezlerinde gérev almis tahkim uzmanlarinin secilmesi
dahi faydali olabilecektir.'”

6.2.5. Milli Tahkim Divani Ve Milletlerarasi Tahkim Divani

Uyusmazlik ¢oziimiinde en 6nemlirolii {istelenen organlar
ise kugkusuz Milli Tahkim Divanive Milletleraras: Tahkim
Divamdir. Ayt ayr1 bu divanlar, Yonetim Kurulu Bagkani
ve Genel Sekreterin yaninda Yonetim Kurulu tarafindan
mesleginde en az on y1llik tecriibeye sahip hukukcular ara-
sindan secilecek ii¢ liye ile birlikte toplam beg iiyeden olu-
sur. Ayrica, Yonetim Kurulu Bagkan: ve Genel Sekreterin
de hukukcu olmasi zorunluluk oldugundan divan iiyeleri-
nin tamami hukukcu olacaktir.

Yoénetim Kurulu tarafindan segilen {iyelerin gorev siireleri
bes yil olarak belirlenmistir. Uyeligin herhangi bir sebeple
sona ermesi halinde, bu {iyenin gorev siiresini tamamla-
mak {izere yeni iiye secilecektir.

Tahkim Divan1 Bagkanlari, Divan iiyeleri tarafindan iiye
tam sayisiin salt cogunlugu ile secilecektir. Bu Tahkim
Divanlarinin her biri, Divan Bagkaninin bagkanliginda en
az li¢ liyenin katihmiyla toplanacak ve toplantiya katilan-
larin ¢ogunlugu ile karar alacaktir; oylarin esitligi halinde
ise Divan Bagkaninin oyu dogrultusunda karar alinmig
sayilacaktir. Toplantilar elektronik ortamda yapilabilecek
ve karar alinabilecektir. Ayrica, Divanlarin aldigi kararlara
karsi taraflar, kararin kendilerine tebliginden itibaren bir
hafta icinde karar1 veren divana itiraz edebileceklerdir.
Ancak, itiraz {izerine verilen kararlar nihaidir. Bunlar di-
sinda Tahkim Divanlari, Tahkim Merkezi'nin tahkim ku-
rallarinda belirlenen gorevleri yerine getireceklerdir.

Madde gerekcesinde de ifade edildigi {izere, Tahkim
Divanr’nin gorevleri simirh olarak sayilmayarak, Merkez’in
belirleyecegi Tahkim Kurallar1 ¢ercevesinde gorevlerinin
belirlenmesine olanak taninmigtir. Boylelikle uyusmazhk
¢oziimii hususunda Merkez’e 6zerk ve esnek bir yap1 olug-
turma imkam saglanmigtir.
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with the speed and reasonable fees when it comes to choos-
ing the arbitration venue. The members and personnel
of the organs of the IAC are mandated to keep the secrets
along with the information related to the parties or to third
parties confidential whom they learned due their positions
even after they leave their jobs. They are also prohibited to
the mentioned information with other parties. The mem-
bers and personnel of the organs of the IAC cannot take
advantage of the abovementioned information and also
cannot make any statements regarding the same without a
written consent of the parties. By taking this fact into con-
sideration, aside from the Advisory Board, the members
and personnel of the IAC organs are prohibited from being
an arbitrator during their time of duty unless determined
otherwise by the parties with the article 14.

This provision raised some eyebrows as the sanction of
violation of this article has not been regulated. It would be
helpful to regulate these issues reassuringly transparent
and disincentive so that it would help to establish a reliable
and transparent structure.

6.4.1AC Incomes and Expenses

It is obvious that the IAC must have a solid financial struc-
ture in order to achieve the intended goals and to provide
an efficient secretariat service by promoting in the best
way. Pursuant to the article 15 of the IACL, the incomes of

| .

6.2.6. Genel Sekreterlik

Tahkim Merkezi’'nin idari iglerinin yiiriitiilmesinden so-
rumlu olan Genel Sekreterlik; Genel Sekreter, Genel Sek-
reter Yardimecisi ve yeteri kadar personelden olugacaktir.
Genel Sekreter ve Genel Sekreter Yardimcisi, Yonetim
Kurulu tarafindan uyusmazlik ¢6ziimii konusunda en az
on yillik mesleki tecriibeye sahip hukuke¢ular arasindan
secilecektir.

Milletleraras: tahkimde sekretarya biiyiik nem tagimak-
tadir. Sistemin diger carklari sorunsuzislese dahi sekretar-
yanin hatasiz ve hizla islememesi halinde mevecut kurum-
larla rekabet edilmesi miimkiin olmayacaktir. Bu nedenle
giivenilir ve uzman bir sekretaryanin planh sekilde egiti-
lerek olusturulmasi elzemdir. Bu dogrultuda ICC vb. uzun
yillardir milletlerarasi tahkim faaliyeti ifa eden kurumlar-
dan, sekretarya personeli egitimi konularinda destek alin-
masi dahi gerekebilir.’®

6.3. Gizlilik ve Yasaklilik

Milletleraras: tahkimde, Tahkim Merkezi secimi konu-
sunda uyusmazligin ¢6ziimii noktasinda hizlilik ve makul
iicret konular1 disinda gizlilik unsuru da biiyiik 6nem arz
etmektedir. Tahkim Merkezi’'nin organlarinin {iyeleri ve
calisanlari, gorevleri sona erse dahi, gérevleri dolayisiyla
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the IAC are stated as the income corresponding
to the provided services, donations and alloca-
tions granted by the organization which select
the members. The allocation amount will be de-
termined by the ratio based on the number of se-
lected members by each organization. The men-
tioned allocation will cover the missing part of
the approved budget by the General Assembly.
Ministry of Justice and Board of Higher Educa-
tion are not mandated to grant funds.

In terms of the expenses, the IAC is entitled to
spend the required amount in order to perform
its services. On the other hand, the arbitration
fees should be able to compete with other in-
ternational arbitration seats’ as it is one of the
most important elements regarding the selec-
tion of international arbitration seats. Although
it has many advantages on dispute resolution, in
recent years, studies have been made to reduce
arbitration costs as this issue has been on the
agenda of the practitioners.

In order to help the IAC to perform its duties, it
has been also determined that the budget of the
TAC will be supported from the budget of the
Prime Ministry for the first two years pursu-
ant to the provisional article of IACL. Although
it has been subject to criticism all along due to
state support, it is crucial for the IAC to have a
solid financial structure in order to achieve its
goals. The criticism which suggests that getting
financial support from government would affect
the impartiality of the IAC is rather qualified as
theoretical. In practice, a proper example is the
Hong Kong Arbitration Court which is also one
of the important venues for arbitration nowa-
days. Hong Kong also received government fi-
nancial support and at that time criticized simi-
larly to IAC®. It is obvious that IAC will not be
the only and last example of an arbitration cent-
er which is supported by the state temporarily.

Moreover; getting financial support from the
State for a temporary period of two years shall
not affect the credibility and impartiality of the
IAC in terms of international arbitration since
the disputes eventually will be resolved by the
arbitrators who will be selected by the parties.”

7.CONCLUSION

The legal infrastructure of our country which
also has a great advantage to become a finance

ogrendikleri sirlar ile taraflar ve ticiincii kisilere
ait her tiirlii bilgiyi hi¢bir kisi ve kurulusa acik-
lamamakla, kendisi veya bagkasinin yararina
kullanmamakla ve taraflarin yazili izni olmak-
s1zin gizli belgelere dayanarak beyan ve yayin-
da bulunmamakla yiikiimliidiir. Bu husus goz
oniinde bulundurularak 14. madde ile Danigma
Kurulu iiyeleri haricindeki Tahkim Merkezinin
organlarinin iiyeleri ile caliganlarinin, taraflarca
aksikararlagtirilmadikca gérev siireleri boyunca
hakemlik ya da arabuluculuk yapamayacaklar:
diizenlenmigtir.

Bu hiikmiin ihlali halinde yaptirimin ne olacag:
diizenlenmediginden bu husus elegtirilmekte
olup, Merkez’in giivenli ve seffaf bir yapiya sahip
olabilmesi i¢cin yaptirimin hem caydirici nitelik-
te hem de giiven veren bir seffaflikla diizenlen-
mesi faydal olacaktir.

6.4. Tahkim Merkezinin Gelir ve Giderleri

Tahkim Merkezinin hedeflenen amagclarim
gerceklestirebilmesi ve iyi tanitim yaparak et-
kili bir sekretarya hizmeti verebilmesi i¢in giic-
li bir ekonomik yapiya sahip olmas1 gerektigi
asikardir. Kanun'un 15. Maddesi uyarinca Mer-
kezin gelirleri; iicretli olarak sunulan hizmetler
karsiiginda elde edilecek gelirler, bagislar ve
Yonetim Kurulu tarafindan hazirlanan ve Genel
Kurul tarafindan tasdik edilen biitcenin gelir ve
bagislarla karsillanamayan kismu icin, temsilci
sayis1 esas alinarak belirlenen orana gore tem-
silci secen kuruluslarca tahsis edilen 6denekler-
dir. Ancak Adalet Bakanlig: ve Yiiksekdgrenim
Kurumunun Odenek tahsis etmesi gerekme-
mektedir.

Giderler konusunda ise Merkez gorevlerinin
ifas1 icin gerekli olan harcamalar1 yapma yet-
kisine sahiptir. Ne var ki milletlerarasi tahkim
kurumlarinin tercihi agsamasinda glintimiizde
en 6nem verilen hususlardan olan tahkim mas-
raflarinin diger milletlerarasi tahkim kurumlar:
ile rekabet edebilecek diizeyde olmasina biiyiik
o6nem verilmelidir. Son yillarda sayisiz avantaji-
na ragmen bilhassa ¢6ziimlenmesi uzun siiren
uyusmazliklarda tahkim kurumlarinin masraf-
larinin ciddi rakamlara ulagmasi bircok mecra-
da giindem olusturmus ve tahkim kurumlarinin
bu dogrultuda masraflarin indirgenebilmesi icin
calismalar baglatmasina neden olmustur.

Ayrica, Tahkim Merkezinin faaliyetlerini yiirii-
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center in international trade and eventually an arbitration
center due to its geographical position is suitable to devel-
opment and promotion of arbitration. Having a reputable
arbitration center in our country would no doubt greatly
contribute to Turkish legal system and enhance the reli-
ability in international platform.

Turkey will emerge as a preferable arbitration and alter-
native dispute resolution venue after making the required
promotion, increasing the society’s awareness and encour-
aging the same to prefer arbitration or alternative dispute
resolution methods. It is also required to make sure that
the IAC will remain independent and impartial in every
single case.

Certainly, the national legal system shall be arranged ac-
cordingly and become friendlier to arbitration. In order
to do that the courts must be arbitration-friendly. In addi-
tion to that, some opinions of the Chambers of the Court
of Appeal on the same arbitration related matters do not
match up with the international arbitration practice. For
this reason Turkey’s arbitration non friendly image must
be erased as soon as possible. Dismissing enforcement
applications of foreign judgments due to the violation of
public order is unfortunately creating serious problems
in practice. In order to prevent this happening, it would
be helpful to establish a new and separate Chamber in the

tebilmesi icin Kanun'un Gegici Maddesi uyarinca ilk iki y1l
biitcesi Bagbakanlik biitcesinden karsilanacaktir. Her ne
kadar, ilk etapta, biitce konusunda Devlet destegi alacak ol-
masi sebebiyle elestiriler yoneltilse de, ifade edildigi lizere,
Tahkim Merkezi'nin giiclii bir ekonomik yapiya sahip ol-
masi hedeflenen amaglara ulagilabilmesi i¢in biiyiik 6nem
arz etmektedir. Devlet destegi almasi sebebiyle tarafsizligi
zedelenecegi diisiincesiyle yoneltilen bu elegtirilerin te-
orik boyutta oldugu soylenebilir. Uygulamada benzer bir
ornek olarak gosterilebilecek ve giiniimiizde 6nemli Tah-
kim Merkezlerinden birisi olarak kabul edilen Hong Kong
Tahkim Merkezi icin de biit¢ce konusunda Devlet destegi
alinmig olmasu ile ilgili benzer elestiriler yoneltilmis olup®,
bu elestirilerin sonugsuz kaldig ve Merkez’in bu yoniiyle
gecici siireli devlet desteginin ilk ve tek 6rnegi olmayacag:
agikardir.

Kald1 ki; nihayetinde uyusmazliklar: taraflarca secilecek
hakemler ¢oziime kavusturacagindan, Merkez’in gecici
olarak, iki y1l gibi kisa bir siireyle Bagbakanlik biitcesinde
desteklenmesi milletlerarasi tahkim uygulamasina sirayet
edebilecek sekilde Tahkim Merkezi'nin bagimsizligini ze-
delemeyecektir.?®

7.SONUC

Cografi konumu dolayisiyla uluslararasi ticarette 6nemli
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Court of Appeals consisting of members who are
experts in arbitration.

We are of the opinion that the IAC would be-
come primarily a regional and then an interna-
tional arbitration venue considering that it will
be structured as independent, autonomous and
transparent arbitration center. The purpose is
to make the IAC a consistent and stable arbitra-
tion venue and the ultimate aim the aim is to
establish a solid financial structure in Istanbul.

bir finans ve dolayisiyla tahkim merkezi olma
konusunda biiyiik avantaj sahibi olan iilkemi-
zin hukuki altyapis1 da tahkimin bu dogrultuda
gelismesi ve yayginlagmasi icin elverislidir. Ul-
kemizde uluslararasi faaliyet gosteren 6nemli
bir tahkim merkezinin bulunmasi, uluslarara-
s1 platformda duyulan giiveni arttiracag gibi
Tiirk Hukuku'na da onemli katkilar saglaya-
caktir.

Yeterli tanitimlarin yapilmasi, toplumun tah-
kim ve alternatif uyusmazlik ydntemlerine
yonelmek konusunda tegvik edilmesi, kurula-
cak Tahkim Merkezi’nin yargilama yaptig her
davada tarafsizligim ve bagimsizligim koruya-
rak uluslararasi alanda giivenilirlik kazanmasi
halinde Tiirkiye, zamanla tahkim ve alternatif
uyusmazlik yéntemleri konusunda énemli ve
taninan bir iilke konumuna gelecektir.

Elbette, hedeflenen amaclara ulagilabilme-
si icin {ilkemizdeki i¢ yargl uygulamasinin da
tahkim dostu hale getirilmesi gerekmektedir.
Bunun i¢in 6ncelikle mahkemelerin tahkime
bakis1 olumlu olmalidir. Buna ek olarak, ézel-
likle benzer hususlarda Yargitay’in farkli Da-
ireleri arasinda goriilen tahkime iligkin goriis
ayriliklar1 milletleraras1 tahkim uygulamasi
ile értiismemektedir. Bu sebepten, yurt digin-
da olugmus olan, Tiirkiye’nin gerektigi kadar
tahkim dostu bir iilke olmadigi imajinin bir
an evvel diizeltilmesi gerekmektedir. Yabanci
hakem kararlarimin mahkemelerce genellikle
“kamu diizeni’ne aykirilik gerekce gosterilerek
reddedilmesi uygulamada ciddi sikintilara yol
acmaktadir. Bu sikintilarin giderilebilmesi i¢in
tahkim konusunda uzman, 6zel ve tek bir Yar-
gitay Hukuk Dairesi'nin olusturulmasi son de-
rece faydali ve tahkime verilen 6nemi gosterir
mabhiyette olabilecektir.

Ozellikle, tahkime uygulanacak kurallarin be-
lirlenmesinde daha 6nce iilkemizde bagariya
ulagsmayan o6rneklerin yani sira uluslararasi
tahkim konusunda bagarili ve deneyimli olan
kurumlarin kurallarinin géz o6niine alinaca-
g1 diisliniildiiglinde, bagimsiz, 6zerk ve seffaf
sekilde tesekkiilii saglanarak, devamlilik ve
istikrar kosulunun saglanmasi icin giiclii eko-
nomik yapiya sahip olmasi hedeflenen istanbul
Tahkim Merkezinin 6ncelikle bolgede ve nihai
olarak kiiresel anlamda uygulayicilar tarafin-
dan tercih edilen bir Merkez haline gelecegi
diisiiniilmektedir.
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