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Unfair Competition
on the Internet

Internet Ortaminda Haksiz Rekabet

ABSTRACT

New types of unfair competition have emerged
as a result of the increase of competition and
accessibility of the internet by anyone due to
developing technology. Although internet is the
environment in which the activities constitut-
ing unfair competition most easily and com-
monly occur, there is no provision that regu-
lates unfair competition on the Internet, and
provisions which regulate unfair competition
in general are enforced. In this article, unfair
competition provisions of Turkish Commercial
Code numbered 6102 are analyzed and then,
typical examples of unfair competition will be
addressed as well as the corresponding liabili-
ties of such cases.
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OZET

Gelisen teknoloji nedeniyle rekabetin artmasi
ve buna ek olarak internetin herkes tarafindan
ulasilabilir olmasi, yeni haksiz rekabet hallerinin
ortaya clkmasina neden olmustur. Internetin,
haksiz rekabet olusturan faaliyetlerin en kolay
ve en sik gerceklestirildigi ortam olmasina kar-
sin, internette gerceklestirilen haksiz rekabeti
duzenleyen 6zel bir htikiim bulunmamakta, ge-
nel olarak haksiz rekabeti diizenleyen htktmler
uygulanmaktadir. Bu calismada; internet orta-
minda haksiz rekabete iliskin ¢zel bir dizen-
leme bulunmamasi sebebiyle 6102 sayili Ttrk
Ticaret Kanununun haksiz rekabet hukimleri
genel olarak incelenmekte, ardindan internet
tzerinde gerceklesebilecek tipik haksiz reka-
bet hallerine ve bu hallerde sorumlulugun nasil
belirlenecegine deginiimektedir.

ANAHTAR KELIMELER:
Haksiz rekabet, internet reklamlari, bilisim ag-
lar, ag reklamlari
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1. INTRODUCTION

HE COMPETITION IS ONE OF THE CORNERSTONES
of liberal economy. It is assumed that com-
petition, which is a right in legal terms, will
increase business and process quality, and
thereby raise the level of prosperity’. How-
ever, relevant parties must compete without
harming others and within the framework

of rule of good faith. Activities which harm other actors

of the market and violate the rule of good faith are called
unfair competition and prohibited.

Aselectronic mediabecame one of the means of commer-
cial activities, electronic environments have become sig-
nificant tools of marketing, which has increased competi-
tion considerablyin the last ten years. New types of unfair
competition have emerged as a result of the increase of
competition and accessibility of the internet by anyone
due to developing technology and new types of unfair
competition keep emerging every day. Between 1995 and
2001, which is the first period of electronic commerce
(“e-commerce”), the companies were turnover growth
oriented with the support of venture capital, while they
became income and profit oriented after 2001; and this
change is one of the indicators of internet’s becoming a
significant market place . In this respect, it becomes more
of an issue as to which applications on internet environ-
ment can be described as unfair competition and which
legal actions can be taken against such violations.

Although internet is an environment in which the activi-
ties constituting unfair competition most easily and com-
monly occur, there is no provision that regulates unfair
competition on internet, and provisions which regulate
unfair competition in general are enforced. Therefore, in
this article, we will first address the regulations on unfair
competition in general, and then common acts of unfair
competition on internet environment and finally liability
issues as aresult of such acts will be addressed.

2. UNFAIR COMPETITION IN GENERAL

Based on the Article 48 of the Constitution, which regu-
lates the freedom of work and contract and stipulates
the promotion of private enterprises, it is possible to
suggest that economic life of Turkey depends on free
competition. While there is no separate unfair competi-
tion law, with regard to the actions which causes unfair
competition, Turkish Code of Obligations numbered

1. GiRiS

IBERAL EKONOMININ TEMEL TASLARINDAN BiRiSi
rekabettir. Hukuki acidan bir hak olan rekabe-
tin, is ve islem kalitesini arttiracagi ve bu saye-
de refah seviyesini de yiikseltecegi varsayilir'.
Buna karsilik, rekabet mutlaka bagkalarina
zarar vermeden ve diiriistliik kurallar: cerce-
vesinde yapilmalidir. Diger piyasa aktorlerine
zarar verici ve diiriistliik kuralina aykir: nitelikteki reka-
bet faaliyetleri haksiz rekabet olarak adlandirilmakta ve
yasaklanmaktadir.

Ticaretin elektronik ortamlara taginmasi ile son on yilda
elektronik ortamlar ciddi bir pazarlama aracina déniis-
miistiir ve bu da rekabeti artirmigtir. Gelisen teknoloji
nedeniyle rekabetin artmasi ve buna ek olarak internetin
herkes tarafindan ulagilabilir olmas, yeni haksiz rekabet
hallerinin ortaya cikmasina neden olmustur ve her gecen
giin yeni haksiz rekabet halleri ortaya ¢ikmaya devam
etmektedir. Elektronik ticaretin (“e-ticaret”) ilk do-
nemleri olan 1995-2001 yillar1 arasinda, sirketlerin risk
sermayesi ile desteklenen ciro biiyiimesi odakli olmalar:
karsisinda, 2001 y1lindan sonra kazang ve kar odakl hale
gelmeleri, internetin ciddi bir pazar alanina déniismesi-
nin baglica gostergelerinden birisidir® Bu itibarla, inter-
net ortaminda gerceklestirilen hangi uygulamalarin hak-
s1z rekabet olarak nitelendirilebilecegi ve bunlara karsi
bagvurulabilecek hukuki yollar 6nem kazanmaktadir.

Internetin, haksiz rekabet olusturan faaliyetlerin en ko-
lay ve en sik gerceklestirildigi ortam olmasina kargin, in-
ternette gerceklestirilen haksiz rekabeti diizenleyen 6zel
bir hitkiim bulunmamakta, genel olarak haksiz rekabeti
diizenleyen hiikiimler uygulanmaktadir. Bu itibarla ma-
kalemizde Oncelikle genel olarak haksiz rekabetle ilgili
diizenlemeler, sonrasinda internet ortaminda siklikla
gerceklesen haksiz rekabet halleri ve son olarak da bu
haller dolayisiyla sorumluluk konulari ele alinacaktir.

2. GENEL OLARAK HAKSIZ REKABET

Anayasa’nin calisma ve szlesme hiirriyetini diizenle-
yen ve 0zel tesebbiislerin tegvik edilmesini 6ngoren 48.
maddesine dayanarak Tiirk ekonomik hayatinin serbest
rekabete dayali oldugunu sdylemek miimkiindiir. Tiirk
hukukunda ayr1 bir haksiz rekabet yasasi olmamakla bir-
likte, haks1z rekabete yol acan fiiller ile ilgili olarak 6098
sayil1 Tiirk Bor¢lar Kanunu (“TBK?”), Tiirk Ticaret Ka-
nunu (“TTK”), Tiiketicinin Korunmasi1 Hakkinda Ka-
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6098 (“TCO”), Turkish Commercial Code (“TCC”), The
Consumer Protection Law (“CPL”) and Law on Intellec-
tual and Artistic Works are applied. However, it should be
emphasized that if the action which causes unfair compe-
tition leads to unfair competition within the scope of the
provisions specified in TCC, enforcement of regulations
in TCO and CLP will not be possible, and provisions of
TCC will primarily be applied®.

In TCC, types of unfair competition are basically regulat-
ed in articles 54 and 55. Among this articles, which were
adapted from Swiss Federal Act against Unfair Compe-
titions, 54" article regulates the aims and principles of
provisions on unfair competition, 55" article regulates
the acts and commercial applications that violate rule of
good faith, therefore considered as cases of unfair com-
petition. In 54™ article, it is stated that the aim of unfair
competition is “providing honest and incorrupt competi-
tion to the benefit of all participants.” With the term “all
participants”, in addition to the relations between com-
petitors, the relations between suppliers and customers
were also included to the scope of the regulations®*.

55 article, which is the longest article of TCC, categoriz-
es 23 different cases of unfair competition under 6 main

categories.

* Advertisement and sales methods, which violate the
rule of good faith and other illegal acts,

¢ Inducement breach or termination of contract,

¢ Unauthorized utilization of others’ business products.
 Revealing production and business secrets unlawfully,
¢ Not complying with business conditions,

« Using general business terms and conditions, which
violate the rule of good faith.

nun (“TKHK?”) ve Fikir ve Sanat Eserleri Kanunu'nda
bir takim diizenlemeler yer almaktadir. Ancak belirtmek
gerekir ki, haksiz rekabete yol acan eylem TTK'da yer
alan hiikiimler kapsaminda haksiz rekabetin olugumuna
sebebiyet veriyorsa, TBK ve TKHK’da yer alan diizenle-
melerin uygulanmasi miimkiin olmayacak, TTK hiikiim-
leri 6ncelikli olarak uygulanacaktir®,

TTK’da haksiz rekabet temel olarak 54 ve 55. madde-
lerde diizenlenmektedir. Haksiz Rekabete Kars1 Isvicre
Federal Kanunu'ndan terciime edilmis olan bu madde-
lerden 54. madde haksiz rekabet hiikiimlerinin amag
ve ilkelerini, 55. madde ise haksiz rekabet halleri olarak
kabul edilen diiriistliik kuralina aykir1 davraniglari ve ti-
cari uygulamalari diizenlemektedir. 54. maddede haksiz
rekabetin amacinin “tiim katilanlarin menfaatine diirtist
ve bozulmanus rekabetin saglanmast” oldugu belirtilmis-
tir. Madde metninde yer alan “tiim katilanlar” ifadesi ile
rakipler arasi iligkilerin yam sira, tedarikg¢iler ve miigte-
rileriler arasindaki iligkileri de kapsayan diizenlemelere
yer verilmigtir®.

TTK’nin en uzun maddesi olan 55. madde, 23 adet haksiz
rekabet halini 6 ana kategoride toplamigtir:

* Diliriistlitk kuralina aykiri reklam ve satis ydntemleri ve
diger hukuka aykir1 davranislar,

* Sozlesmeyi ihlale veya sona erdirmeye yoneltme,

e Bagkalarinin ig irtinlerinden yetkisiz yararlanma,

» Uretim ve ig sirlarin1 hukuka aykiri olarak ifga etme,

» Is sartlarina uymama,

« Diiriistlitk kuralina aykiri genel islem sartlari1 kullanma.

Madde metninde bu haksiz rekabet halleri 6rnek olarak

1Yasar Karayalcin, Ticaret Hukuku.

(Ankara, 1968), 441.

2 Tamer Soysal, Internet Alan Adlari Hukuku,
(Ankara: Adalet Yayinevi, 2014), 132.

3 Hiiseyin Ulgen, Mehmet Helvaci, Abuzer
Kendigelen, Arslan Kaya, Fiisun Nomer Ertan,
Ticari Isletme Hukuku, (Istanbul: Vedat, 2015), 525.

4 Neval Okan, Ag Reklamlari ve Haksiz Rekabet,
(Ankara: Seckin Yaymncilik, 2011), 26.
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In the article, these cases of unfair competition are re-
ferred to as examples, in the relevant article preamble;
they are described as “the most common cases of acts
or commercial applications, which violate rule of good
faith”s. Therefore, since acts or commercial applications
which violate rule of good faith are not subject to the
principle of finite number, such acts or commercial ap-
plication may constitute an unfair competition.

3. FORMS OF UNFAIR COMPETITION ON THE IN-
TERNET

Acts, which constitute unfair competition on internet
environment, must be evaluated within the scope of the
provisions of general unfair competition in TCC, TCO
and Law on Intellectual and Artistic Works since there is
no specific legal arrangement on this subject. In this sec-
tion, the most common forms of unfair competition on
internet environment will be discussed and these cases
will be evaluated within the framework of general unfair
competition regulation.

3.1. Unfair Competition via Spam

Spam refers to e-mails, which are sent to e-mail boxes
against users’ will. Advertisements, which are sent
through spam e-mails, fill people’s e-mail boxes unnec-
essarily and cause users to lose time. Further to this, ad-
vertisements, announcements, invitations sent through
spam e-mails and other marketing methods affect the
flow of commercial life adversely in terms of both con-
sumers’ freedom to choose and also for competitors.

In the preamble of TCC’s sub-clause No: 55/1-a, 8 regard-
ing offensive sales method, it is stated that this clause
covers all kinds of offensive sales methods, and offensive
advertisements must be considered within the scope of
the general provision. Accordingly, if sending techniques
of Spam constitute a “particularly offensive” unfair com-
mercial method towards competitors and consumers, in
this case, those who receive Spam e-mails can sue a law
suit based on TCC’s sub-clause no: 55/1-a, 8. In the pre-
amble of the article, the phrase “particularly offensive”
is described as: “it is essential that offensiveness has the
relevant characteristics and virtually drives the addressee
to the corner.” In case the e-mail sent through spam is
considered as offensive advertisement, since these ad-
vertisements cannot be considered as in compliance
with the rule of good faith, it will be possible to take le-
gal action based on the general provision in the 54% ar-

sayilmus, ilgili madde gerekcesinde “diirtistliik kuralina
aykwrt davranig veya ticari uygulamalarin en ¢ok rastlani-
lan hallert, gortintis hallert” olarak belirtmigtir®. Dolayi-
styla diiriistlitk kuralina aykir1 davranig veya ticari uygu-
lamalar sinmirh sayi ilkesine tabi tutulmadigi icin TTK'nin
55. maddesinde sayillmayan bir davranig da haksiz reka-
bet olusturabilecektir.

3. INTERNETTE GI_ERcEKLESEBiLEcEK HAKSIZ
REKABET HALLERI

Internet ortaminda haksiz rekabet olusturan davranis-
lar, bu konuda 6zel bir diizenleme bulunmamasi sebebiy-
le TTK’da, TBK’da ve Fikir ve Sanat Eserleri Kanununda
yer alan genel haksiz rekabet hiikiimleri icerisinde de-
gerlendirilmelidir. Bu kisimda internet ortaminda en sik
rastlanan haksiz rekabet halleri ele alinacak ve bu haller
genel haksiz rekabet diizenlemesi ¢ercevesinde deger-
lendirilecektir.

3.1 istenmeyen E-Posta (Spam) Géondermek Su-
retiyle Haksiz Rekabet

Istenmeyen e-posta (“Spam”) kisinin e-posta kutusuna
istegi disinda gelen e-postalar1 ifade etmektedir. Spam
yoluyla génderilen reklamlar, istenmedigi halde kigilerin
gelen kutularini gereksiz yere doldurularak zaman kay-
bina sebep olmaktadir. Bunun da 6tesinde Spam yoluy-
la gonderilen reklam, ilan, davetiye ve diger pazarlama
yontemleri gerek tiiketicilerin karar verme 6zgiirliigii
acisindan gerekse rakipler acisindan ticari hayatin akigi-
n1 olumsuz etkilemektedir.

Saldirgan satis yontemlerine iligkin TTK’nin 55/1-a,8 alt
bendinin gerekcesinde, bu bendin her tiirlii saldirgan sa-
t1s yontemini kapsadigi, saldirgan reklamlarin ise genel
hiikmiin kapsaminda degerlendirilmesi gerektigi belir-
tilmigtir. Bu dogrultuda Spam’in génderme teknikleri,
rakiplere ve tiiketicilere karg1 “6zellikle saldirgan” haksiz
bir ticari yéntem olusturuyorsa, bu durumda Spam’in
alicilar1 TTKnmin 55/1-a,8 alt bendine dayanarak dava
acabilecektir. Madde gerekcesinde “6zellikle saldirgan”
ibaresi “6nemli olan saldirganli§in &zellik tagimas1 ve
muhatabini adeta koseye sikistirmasidir” seklinde acik-
lanmigtir. Spam ile génderilen reklamin saldirgan rek-
lam olarak degerlendirilmesi halinde ise, bu reklamlar
diiriistlitk kuralina uygun goriilmeyecegi icin TTKnin
54. maddede yer alan genel hiikiimlere dayanarak huku-
ki yollara bagvurulabilecektir. Ayrica belirtmek gerekir
ki, TTK madde 56/3 hiikmii uyarinca hukuki yollara bas-
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ticle of TCC. It must also be stated that, as per the article
56/3 provision of TCC, both receivers of spam e-mails

and consumer organizations can bring a law suit in such
cases.

—

If advertisements sent through spam contain untrue or
misleading statements, this advertisement can be char-
acterized as deceptive advertising, TCC’s sub-clauses
55/1-a, 2 and 55/1-a, 5 on unfair competition can find
areas of application. Those, whose e-mail boxes decep-
tive advertisements are sent constantly, will be able to
bring a law suit against persons or organizations sending
the relevant advertisement, based on such reason and
on grounds of unfair competition. If the advertisement,
which is sent through spam e-mail “leads the receiver to
confuse the relevant components with other organizations’
commodities, business products, activities and works,”
in this case, the receiver will be able to take legal action
against spam sender. Also, if the advertisement, which
is sent through spam e-mail, constitutes a comparative
advertisement within the scope of TCC’s sub-clause no:
55/1-a, 5, in this case, Spam receiver will have the right to
bring a legal action on unfair competition.

’cat%“m\'“' o

]
&

vurma hakki acisindan Spam alicis1 dava agabilecegi gibi,
tiiketici orgiitleri de bu davalar: acabilecektir.

i ..'l..\‘l\“‘:“

Spam ile gonderilen reklamlar gercek dis1 veya yaniltic
aciklamalar bulundurdugu takdirde, bu reklam aldatici
reklam olarak nitelendirilecek, haksiz rekabete iligkin
TTK’min 55/1-a,2 ve 55/1-a,5 alt bentleri uygulama alani
bulabileceklerdir. E-posta kutularina devamli olarak al-
datici reklamlar gonderilen kisiler bu sebebe dayanarak,
reklami yapan kisi ve kuruluglar aleyhine haksiz reka-
betten dogan davalari agabilecektir. Spam ile génderilen
reklam, TTK’nin 55/1-a,4 bendine gore, “baskasinin mal-
lary, is tirtinleri, faaliyetleri veya isleri ile karistirilmaya
yol acryorsa”, bu durumda da Spam gondericisi aleyhi-
ne hukuki yollara bagvurulabilecektir. Ayrica Spam ile
gonderilen reklam, TTK’nin 55/1-a,5 bendi kapsaminda
karsilagtirmali reklam olusturursa, bu durumda da Spam
alicisy, haksiz rekabete iligkin davalar1 agma hakkina sa-
hip olacaktir.
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3.2. Unfair Competition via Domain Names

Domain name is a technological symbol, which is the
name and address of a website. Without domain name,
it is only possible to have access to a web-site with the
IP address. Each domain name inherently differentiates
itself from other domain names. Since commercial en-
terprises and companies choose their brand or company
name as adomain name, it is also possible to suggest that
domain names have an advertising function®. The fact
that domain names have a distinguishing characteris-
tics and advertising functions leads to conflict between
domain names. Problems related to domain names can
manifest themselves in the form of a violation of brand-
name, any name or a trade name. This situation leads to
the formation of unfair competition.

Within the scope of TCC’s sub-clause no: 55/1-a, 4, a do-
main name can be discussed in the context of unfair com-
petition if it “causes the relevant content to be confused

3.2. Alan Adlanyla ilgili Haksiz Rekabet

Alan ady, internet sitesinin ad1 ve adresi olan teknolojik
bir semboldiir. Alan ad1 olmadan internet sitesine sadece
IP adresiyle ulagilabilir. Her bir alan adi, niteligi geregi
kendisini diger alan adlarindan farkli kilmaktadir. Tica-
ri igletmeler ve sirketler, reklam amaciyla markasini ya
da isletme adim alan ad olarak sectigi icin, alan adlari-
nin tanitim iglevi oldugunu séylemek de miimkiindiir®.
Alan adlarmin ayirt edici 6zelliginin ve tanitim islevinin
olmasi alan adlar1 arasinda uyugmazliklara yol agmakta-
dir. Alan adlariyla ilgili sorunlar, marka hakki ihlalleri ya
da herhangi bir ad veya ticari adin ihlali seklinde ortaya
cikabilmektedir. Bu durum da haksiz rekabetin olugma-
sina sebebiyet vermektedir.

Bir alan ad1, TTK 55/1-a,4 bendi kapsaminda “baskalar:-
nmin mallary, s trtinleri, faaliyetleri veya igleri ile karigti-
rilmaya yol actyorsa” haksiz rekabete konu olabilecektir.
Zira, bir alan adinin bagkasina ait ticari isimlerin karigti-
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with other persons’ or organizations’ commodities, busi-
ness products, activities or works.” Likewise, if there is a
possibility that a domain name causes the confusion of
name or there is a possibility for confusion, it will cause
formation of unfair competition. It should be determined
as to whether there is confusion or the possibility of con-
fusion by considering the full domain name’. Plaintiff’s
counsel asserted a claim in an event that is subject to Su-
preme Court’s decision for unfair competition by alleg-
ingthat “... The Client renders banking service with service
brand of AKBANK, continues services with domain name
of “akbank.com.tr.” obtained by ODTU DNS management
in internet environment, Defendant formed a web site un-
der the name of domain of “akbank.net” obtained from
Atlas Online Iletisim Sistemleri A.S. and announced that
this page will be rented for one year, this usage will damage
commercial credit of the client, also user passwords can be
overtaken, action of the Defendant is in breach of TCC and
decree law regarding Brands numbered 556...” 8. While the
Civil Department no. 11 of the Supreme Court has recog-
nized the demand that is subject to case, it did not men-
tion the confusion of the domain name decision or possi-
bility of confusion of this name in its justified. However,
it is possible to say that domain name of “akbank.net” is
not used in good faith and that it is acted with opinion of
benefiting from recognition of name of “Akbank”.

In 55/1 subparagraph of TCC, advertisement and sales
methods not complying with good faith forming unfair
competition and attitudes not complying with other laws
are listed as example. In case signs or words, which con-
stitute domain name, are formed in a way to cause adver-
tisement or sales methods that do not comply with the
good faith, in this case it is possible to take legal action by
basing on subparagraph 55/1 of TCC.

3.3. Unfair Competition via Banners and Pop-Up
Advertisements

The type of advertisement that appears on others’ web-
sites and which generally shows up on a bar or a button

rilmasina yol agmasi veya karistirilma olasiliginin bulun-
masi halinde, bu alan adinin kullanimi da haksiz rekabe-
tin olusumuna sebebiyet verecektir. Karigtirllma veya
karistirilma olasiligl alan adinin biitiinii dikkate alinarak
tespit edilmesi gerekmektedir’. Yargitay kararina konu
olan bir olayda davaci vekili, “...miivekkilinin AKBANK
hizmet markast ile bankacilik hizmeti verdigini, internet
alainda da ODTU DNS yénetiminden aldiji “akbank.
com.tr.” domain ismi ile hizmetlerini siirdiirdiigiinii, dava-
limin da Atlas Online Iletisim Sistemleri A.S.'den aldigt “ak-
bank.net” domain ismi altinda web sayfast olusturdugunu
ve bu sayfamn bir yilligina kiraya verilecegini ilan ettigini,
bu kullanimin miivekkilinin ticari itibarini zedeleyecegini,
yine kullanict sifrelerinin ele gegirilebilecegini, davalinin
eyleminin TTK. ve 556 saytli Markalar hakkindaki KHK
neye aykirt oldugunu...” ileri siirerek haksiz rekabet id-
diasinda bulunmustur®. Yargitay 11. Hukuk Dairesi dava
konusu talebi hakli bulmakla birlikte gerekgeli kararinda
alan adimin karigtirilmaya yol agmasi veya karigtirilma
olasiiginin bulunmasindan bahsetmemistir. Ancak “ak-
bank.net” alan adinin iyi niyetli olarak kullanilmadigini,
“Akbank” isminin taninmighgindan yararlanmak diisiin-
cesiile hareket edildigini s6ylemek miimkiindiir.

TTK 55/1'de, haksiz rekabet olusturan diiriistliik kurali-
na aykiri reklam ve satig yontemleri ile diger hukuka ay-
kir1 davraniglar 6rnek olarak sayilmistir. Eger alan adim
olusturan isaret ya da sozciikler diiriistliik kuralina ayki-
1 reklam veya satig yontemlerine sebebiyet verecek se-
kilde olusturulursa, bu durumda TTK’nin 55/1 bendine
dayanarak hukuki yollara bagvurmak miimkiindiir.

3.3. Reklam Bantlar1 (Banner) ve Pop-Up Rek-
lamlar Yoluyla Haksiz Rekabet

Bagkalarina ait internet sitelerinde yer alan ve bu site-
lerde genellikle bir bar ya da buton kullanilarak yapilan
reklam tiiriine reklam bantlar1 (“Banner”) denir. Pop-
up reklamlar ya da kisaca pop-up ise, genellikle zararli
icerige sahip olan ve ilanlara dikkat cekmek amaciyla
olusturulan cevrimici reklamlarin bir tiiriidiir. Bu rek-

5 Abuzer Kendigelen, Yeni Tiirk Ticaret Kanunu
Degisiklikler, Yenilikler ve llk Tespitler;

(Istanbul: X1l Levha, 2011), 82.

6 Neval Okan, Ag Reklamlari ve Haksiz Rekabet, 92.

2005/769T.7.2.2005.

7 Okan, Ag Reklamlari ve Haksiz Rekabet, 98.
8 YARGITAY 11. HUKUK DAIRESI E. 2004/4412 K.

9 Ali Osman Ozdilek,, Web Sitelerinde Cerceveleme
(Framing) Teknolojisi ve Getirdigi Yasal Problemlere
Kisa Bir Bakis, Montreal 2002, http://teknolojihukuku.
blogspot.com.tr/2007/01/web-sitelerinde-
ereveleme-framing.html (Erisim: 18.03.2015)
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is called advertisement banners (“Banner”). Pop-up
advertisement or pop-ups in short is a type of online
advertisement that has harmful content in general and
are formed to draw attention to advertisements. These
advertisements are generally new windows opened un-
der active windows to show the advertisements. It will be
possible to consider these advertisements as compara-
tive advertisement and misleading advertisement within
the framework of unfair competition provisions of TCC.
Advertisements in the banner or pop-up advertisements
will be subjects of unfair competition “in case it causes
confusion with goods, business products, activities or busi-
nesses of others” within the framework of article 55/1-a, 4
subparagraph of TCC. In the same manner, in case an ad-
vertisement in the Banners or pop-ups form competitive
advertisement by way of “comparison with others’ goods,
business products or prices”, it is possible to take legal ac-
tion in terms of unfair competition by basing on article
55/1-a, 5 subparagraph of TCC.

lamlar genellikle reklami gostermek icin aktif pencere-
nin altina acilan yeni pencerelerdir. Bu reklamlar, TTK
haksiz rekabet hiikiimleri cercevesinde karsilastirmali
reklam ve aldatici reklam olarak degerlendirilebilecek-
tir. Banner’da bulunan reklamlar veya pop-up reklamlar
TTK 55/1-a,4 bendi kapsaminda “bagkalarinin mallari, is
trtinleri, faaliyetleri veya islert ile karistirilmaya yol agt-
yorsa” haksiz rekabete konu olabilecektir. Ayni sekilde
Banner’larda veya pop-uplarda yer alan reklam “bagka-
lary, mallary, is tirtinleri veya fiyatlariyla karsilastirmak”
suretiyle karsilagtirmali reklam olusturuyorsa TTK 55/1-
a,5 bendine dayanilarak haksiz rekabete iliskin hukuki
yollara bagvurmak miimkiin olacaktur.
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3.4. Unfair Competition via Link and Framing

Abusiness can provide connections to other web sites for
the purpose of introducing its advertisement or goods
and services. Link (“Link”) is a command in a web site
program defining scanner of the users to open another
web site.

Framing provides the opportunity for the factors includ-
ing one or more different addresses to appear in one web
page. Framing is an advertisement method that is used to
draw attention of the users in web pages generally with
the purpose of advertisement.

It is possible for a link on the web page to cause unfair
competition in terms of different aspects. For instance,
bad usage that the connection will cause may create abad
image for the relevant brand. Since this situation will be
seen as dishonest, unfair and illegal attitude, the party
whose brand is damaged as a result of bad usage will be
able to take legal actions relating to unfair competition
by basing on subparagraph 55/1-a,1 of TCC.

In case a business compares its own goods and services
by mentioning prices of other businesses that is a direct
competitor, according to subparagraph 55/1-a, 5 of TCC:
“it will cause formation of unfair competition “in a way
to speak ill of itself, goods, business products, activities,
prices and competitor in contrary to facts, to be misleading
without any cause or in a way to benefit from its reputa-
tion and provided that others’ goods, business products or
prices are compared or third parties are prevented from
similar aspects” °. A good sample for unfair competition
via framing is the case of Washington Post versus Total
News in the USA. In this case, primarily Washington
Post and many news organization brought lawsuit which
ended in their favor; against Total News’ news site that
includes contents displaying the news via framing and
hyperlink and makes its own advertisement within the
frame of these contents on source of the advertisements
and content that are shown in the web site with claim of
deceiving consumers, confusion and having possibility of
causing mistake, and won this case.

3.4. ilisim (Link) ve Cerceveleme (Framing) Yo-
luyla Haksiz Rekabet

Bir isletme, internet sitesinde reklam ya da mal ve hiz-
metlerini tamitmak amaciyla bagka sitelere baglantilar
verebilir. Ilisim (“Link”), bagka bir internet sitesini ag-
mak i¢in kullanicinin tarayicisini tanimlayan web sayfa-
sinin programinda yer alan komuttur.

Cerceveleme ile bir veya daha fazla farkli adresleri iceren
unsurlarin bir web sayfasinda goriinmesine olanak sagla-
nir. Cerceveleme, genellikle tanitim amaci ile web sayfa-
larinda kullanicilarin ilgisini ¢ekmek i¢in kullamlan bir
reklam metodudur.

Internet sitesinde yer alan bir link, degisik agilardan hak-
s1z rekabete yol acabilir. Ornegin; baglantinin yaratacag
hos olmayan kullanimlar, ilgili marka i¢in kétii imaj olug-
turabilir. Bu durum, diiriist olmayan, haksiz ve hukuka
aykir1 bir davranms olusturacag icin hos olmayan kulla-
mimlar sonucu markasi zarar goren taraf, TTK’nin 55/1-
a,1 alt bendine dayanarak haksiz rekabete iligkin hukuki
yollara bagvurabilecektir.

Bir isletme, kendi internet sitesinde, dogrudan rakibi
olan bir diger isletmenin fiyatlarindan s6z ederek kendi
mal ve hizmetleriyle kargilastirsa, TTK'nin 55/1-a,5 ben-
dine gore “kendisini, mallarin, igiiriinlerini, faaliyetlerini,
fiyatlarini, gercege aykury, yaniltict, rakibini gereksiz yere
kétiileyici veya gereksiz yere onun tamnmigligindan yarar-
lanacak sekilde; bagkalary, mallary, is tirtinleri veya fiyat-
larwyla karsilastirmak ya da tigtincii kisiyi benzeryollardan
one gecirmek” suretiyle haksiz rekabetin olugmasina se-
bebiyet verecektir®. Cerceveleme yoluyla haksiz rekabete
giizel bir 6rnek ABD’deki Washington Post v. Total News
davasidir. Bu davada Washington Post basta olmak iizere
cok sayidaki haber organizasyonu, cerceveleme ve hyper-
link yontemiyle haberlerini goriintiileyen iceriklere yer
veren ve bu iceriklerin cercevesinde de kendi reklamim
yapan Total News haber sitesine, web sitesinde gosterilen
reklamlarin ve icerigin kaynagi konusunda tiiketicileri al-
datma, karigiklik ve yanilgiya neden olma olasiliginin bu-
lundugu iddiasiyla dava agmis ve kazanmiglardir.

10 Okan, Ag Reklamlari ve Haksiz Rekabet, 137.
110kan, Ag Reklamlari ve Haksiz Rekabet, 139.
12 Okan, Ag Reklamlari ve Haksiz Rekabet, 140.

13 Engin Erdil, Haksiz Rekabet Hukuku,
(Istanbul: Vedat Yayincilik, 2012), 307.

14 YARGITAY 11 HUKUK DAIRESI E. 2012/12304 K.
2013/141417. 3.7.2013
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3.5. Unfair Competition via Directing Code (Met-
atag)

Metatag is a term of coding that defines some aspects of
aweb page and is included within HTML. Metatags that
refers to the information presented within a textlabel are
used by search engines forming index of pages in which
internet user can find the information on the web page™.

If metatags are causing confusion with the web page of
a third part in general or benefit from reputation of an-
other business, provisions relating to unfair competition
against these metatags causing unfair competition can
be applied. Besides, when brand or name is queried in
search engines, if such brand or name is used as metatag
or removes potential customers of a web page from the
web site of the competitor, and is directed towards the
web site using metatag, these actions may cause unfair
competition™. In this case, relevant third parties will be
able to file alawsuit with claim of unfair competition and
to demand damage incurred because of metatag. For in-
stance, owner of the web page to which less access is pro-
vided because of metatag can demand compensation of
this damage from the owner of the web page using met-
atag’?.

3.6. Unfair Competition via Adwords Advertise-
ments

Adwords advertisement system is an advertisement
method that is defined by advertiser in web page showing
up as aresult of search, and that is realized provided that
expressions determined by the advertiser via searching
key words and word groups in search engines and adver-
tisement in which there is a link connected to web page
are shown in the section allocated for the advertisement
by search engines'.

In case of benefiting from others’ reputation by using
non-registered brands, signs and commerecial title of oth-
ers viaadwords advertisements or making unreal or mis-
leading statements, these advertisements may be against
the rule of good faith. In a decision of Civil Department
no. 11 of the Supreme Court, “when name of the Defendant
that is www.i...com is clicked in the system named Google
adwords in Google search engine and when p... word is
searched, it was concluded that advertisement site of the
Defendant is obtained, p... expression is a brand expression
that is registered on behalf of the Plaintiff, and there will be
chaos and thus confusion because of the fact that consum-

3.5. Yonlendirici Kod (Metatag) Yoluyla Haksiz
Rekabet

Yonlendirici kod, bir web sayfasinmin bazi yonlerini ta-
nimlayan, HTML icinde yer alan bir kodlama deyimidir.
Bir metin etiketi icinde sunulan bilgiyi ifade eden yon-
lendirici kodlar, internet kullanicisinin, internet sayfa-
sinda yer alan bilgiyi bulabilecegi sayfalarin indeksini
olusturan arama motorlari tarafindan kullanilir'.

Yonlendirici kodlar, genel olarak iiciincii kisinin internet
sitesiyle karisikliga yol aciyorsa ya da bir bagka isletme-
nin taninmighgindan faydalaniyorsa, haksiz rekabete
yol acan bu yonlendirici kodlara kars1 haksiz rekabete
iligkin hiikiimler uygulanabilecektir. Ayrica, marka veya
isim arama motorlarinda sorgulandigi zaman, bu marka
veya isim yonlendirici kod olarak kullaniliyorsa ya da bir
internet sitesinin olasi miisterilerini rakibin sitesinden
uzaklagtirip, ydnlendirici kodu kullanan siteye yénlendi-
riliyorsa, bu eylemler de haksiz rekabetin olusumuna se-
bebiyet verebilecektir". Bu durumda, ilgili iiciincii kigiler
haksiz rekabet iddiasi ile dava agabilecek ve yonlendirici
kod sebebiyle ugramis olduklar1 zarar: da talep edebile-
cektir. Ornegin; yonlendirici kod sebebiyle daha az say1-
da erigim saglanan internet sitesinin sahibi, yonlendirici
kod kullanan internet sitesinin sahibinden bu zararinin
tazminini isteyebilecektir'2.

3.6. Adwords Reklamlar Yoluyla Haksiz Rekabet

Adwords reklam sistemi, arama sonucu ¢ikan web say-
fasinda, reklam veren tarafindan belirlenen anahtar ke-
lime ve kelime gruplarinin, arama motorunda aranmasi
ile ayn1 reklam veren tarafindan belirlenen tanitici iba-
relerin ve internet sitesine bagh linkin bulundugu rekla-
min, arama motorlari tarafindan reklam icin ayrilan bo-
liimiinde gosterilmesi suretiyle gerceklesen bir reklam
metodudur’®,

Adwords reklamlar ile bagkasinin tescilli olmayan mar-
kasi, isaretleri ve ticaret unvani kullanilarak bagkasinin
taninmighgindan yararlanma ve ya gercek disi veya ya-
nilticl aciklamalarda bulunma séz konusu ise, bu rek-
lamlar diiriistliik kurallarina aykirihk olugturabilecektir.
Yargitay 11. Hukuk Dairesi bir kararinda; “Google arama
motorunda Google adwords isimli sistemdeki davalinin
www.i...com olan adi tiklandiginda ve p... s6zciigii arandi-
ginda davalinin reklam sitesine ulasildigy, p... ibaresinin
davact adina tescilli marka ibaresi oldugu ve bilgisayar
kullanicilart olan tiiketicilerin davact ve davalinin ayni
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ers being computer users, Plaintiff and Defendant do busi-

ness in the same area and The Plaintiff accesses web site of
the Defendant and advertisement via brand, and violates

the brand provided that brand of the Plaintiff’is used by the

Defendant party wrongfully”™. It should be stated that in

such unfair competition actions, the impression on users

caused by the advertisements should be evaluated. In the

event the user can understand that which link belongs

to which company in the page coming up as a result of
search, alleging unreal or misleading explanations in ad-

words advertisements based on 55/1-a, 2 subparagraph

of TCC or alleging benefiting from reputation of others

by using non-registered brand, signs and commerecial ti-

tle of others based on 55/1-a, 5 subparagraph of TCC shall

notbe considered relevant®.

alanda istigal etmeleri sebebiyle davacinin markast ile
davalimin sitesine ve reklamlarina ulagmast sebebiyle
karigikligin ve dolayisiyla iltibasin olacagr, bu halde de
davact markastin davali tarafca haksiz olarak kullanil-
mak suretiyle markaya tecaviizde bulundugu” sonucuna
varmugtir'®. Belirtmek gerekir ki, bu tiir haksiz rekabet
eylemlerinde reklamlarin kullanicida olusturdugu iz-
lenime bakilmalidir. Kullanici, arama sonucu oOniine
cikan sayfada hangi linkin hangi firmaya ait oldugunu
anlayabiliyorsa, TTK’nin 55/1-a,2 alt bendine dayanarak
adwords reklamlarda gercek dis1 veya yanltici agciklama-
larin bulundugu veya TTK’nin 55/1-a,5. maddesine daya-
narak bagkasinin tescilli olmayan markasi, igaretleri ve
ticaret unvam kullanilarak bagkasimin taninmighgindan
yararlanma s6z konusu oldugu yoniinde olasi bir iddia
yerinde sayilmayacaktir'.
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4. LIABILITY FROM UNFAIR COMPETITION ON
THE INTERNET

Liability of unfair competition is regulated under the
56™ and following articles; 58 article specifically regu-
lates the process of unfair competition via press, broad-
cast, communication and information institutions. In
the mentioned article, the environments in which unfair
competition and thus liability may be subject to are not
regulated limitedly; flexible expressions were included
in accordance with the ever-changing and developing
structure of the internet environment.

In the old Turkish Commercial Code numbered 6792,
only cause of the unfair competition via press was regu-
lated. In TCC, in the event of unfair competition, the
defendants and the fields of unfair competition are con-
sidered. Environments, in which unfair competition can
be processed, were expanded in a way to involve all new

4. iINTERNETTE GERCEKLESEN HAKSIZ REKA-
BETTEN SORUMLULUK

Haks1z rekabet nedeniyle sorumluluk TTK’nin 56 ve de-
vami maddelerinde diizenlenmekte, 58. madde 6zel ola-
rak haksiz rekabetin basin, yayin, iletisim ve bilisim ku-
ruluglar1 aracihigiyla iglenmesi hallerini ele almaktadir.
S6z konusu maddenin diizenlemesinde internet orta-
minin siirekli degisen ve gelisen yapisiyla uyumlu olarak
haksiz rekabetin ve dolayisiyla sorumlulugun s6z konusu
olabilecegi ortamlar simirli tutulmanus, esnek ifadelere
yer verilmistir.

6792 sayili eski Tiirk Ticaret Kanunu'nda yalnizca hak-
siz rekabetin basin yoluyla islenmesi diizenlenmekteydi.
6102 sayili TTK’da haksiz rekabetin meydana gelmesi
halinde kimlere kars1 dava acilabilecegi, haksiz rekabetin
iglenebilecegi mecralar dikkate alinarak yeniden hitkme
baglanmistir. Kanun koyucu, madde metninde bulunan
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technological developments with legislative expression
stated in the article as “in case it is processed via press,
broadcast, communication and information businesses,
as well as the institutions that will enter into service as a
result of technological developments that will be realized
in the future.”

Within the scope of liability, a hierarchical system, which
resembles a gradual liability system regulated under the
Press Law, is regulated under the 58th article of TCC
which gives place to the fact against whom a law suit can
be brought's. According to this system, when there is a li-
able person in the previous level, then the following level
will not be available. If no liable person can be reached by
applying the gradual liability system, all levels will be ap-
plied untill the last level is reached. In the first level, the
provider of the content and advertisement exists. Con-
tent provider may be a real person or a legal entity that
can create, change and provide all kinds of data which are
submitted to the users in an internet environment"”. For
instance, real persons or legal entities that share content
in social networking sites are content providers. In case of
unfair competition, the party subject to unfair competi-
tion first should take legal action against the provider of
the content and the advertisement within the scope of
58th article of TCC.

At the second level, there is the person who provides the
message to the information media or ensures that the
message is provided to the information media and ad-
vertisement service chief. The conditions of filing a suit
againstthe ones stated at the second level are listed below:

¢ Publishing content or the advertisement without
the knowledge of the provider of the content or the
advertisement or publishing it in contradiction to
the approval of the said person,

¢ Avoiding the disclosure of the identity of the peo-
ple stated at the first level,

“her tiirlii basin, yaywn, iletisim ve bilisim isletmeleriyle,
ileride gerceklesecek teknik gelismeler sonucunda faali-
yete gececek kuruluglar araciligiyla islenmisse” ifadesiyle
de her tiirlii yeni teknolojik gelismeyi kapsayacak sekilde
haksiz rekabetin islenebilecegi mecralar1 genisletmistir.

Bu sorumluluk hali kapsaminda davalarin kimlere kar-
s1 acilabilecegine yer veren TTK'min 58. maddesi Basin
Kanunu'nda yer alan kademeli sorumluluk sistemine
benzeyen hiyerarsik bir sistem getirmistir'. Bu sisteme
gore, onceki kademede bir sorumlu bulunabiliyorsa,
daha sonraki kademeye gecilemeyecektir. Kademe sira-
lamasi icerisinde sirayla sorumluya ulagilamamasi halin-
de ise en son kademeye kadar gidilebilecektir.

Birinci kademede icerik ve ilan sahibi bulunmaktadir.
i(;erik saglayici, internet ortaminda kullanicilara sunu-
lan her tiirlii veriyi {ireten, degistiren ve saglayan gercek
veya tiizel kisiler olabilir". Ornegin, sosyal paylagim site-
lerinde paylasim yapan gercek veya tiizel kisiler icerik sa-
hibidir. Haksiz rekabetin varligi halinde, haksiz rekabete
maruz kalan taraf, TTK’nin 58. maddesi kapsaminda ilk
once icerik ve ilan sahibi aleyhine hukuki yollara bagvur-
malidir.

Ikinci kademede iletiyi bilisim aracina koyan veya koy-
duran kisi ve ilan servisi sefi bulunmaktadr. Tkinci ka-
demede bulunan kisilere dava acilabilecek haller agagida
sayllmistir;

* Birinci kademedeki i¢erik veya ilan sahibinin ha-
beri olmaksizin ya da onayina aykiri olarakileti veya
ilanin yayimlanmasi,

* Birinci kademedeki kisilerin kim oldugunun bildi-
rilmesinden kagimlmasi,

» Icerik veya ilan sahibinin meydana ¢ikarilmasimin
miimkiin olmamasi veyabukisilere karsi Tiirk mah-
kemelerinde dava acilmasinin miimkiin olmamas.

15 Erdil, Haksiz Rekabet Hukuku, 309

16 Ihsan Bastiirk, “Tiirk Ticaret Kanununda Bilisim
Yoluyla Haksiz Rekabetin Hukuki -Cezai Sonuclari.”
Tiirkiye Adalet Akademisi Dergisi6 (2011), 292.

17 Armagan Ebru Bozkurt Yiiksel,“Elektronik
Ortamda Haksiz Rekabet,” Tiirkiye Adalet
Akademisi Dergisi18 (2014), 89.

18 Tamer Soysal, Internet Alan Adlar: Hukuku,
(Ankara: Adalet Yayinevi, 2014), 1047.

19 Bozkurt Yiiksel, “Elektronik Ortamda
Haksiz Rekabet”, 92.

20 Soysal, Internet Alan Adlari Hukuku, 1050.
21 Bastiirk, “Tiirk Ticaret Kanununda Bilisim
Yoluyla...", 308.
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« The fact thatitis not possible to reveal the provider
of the content or advertisement; or it is not possi-
ble to file a suit against those in Turkish courts.

At the third level, the business or institution owners ex-
ist. Legal actions can be taken against those only if people
at the second level cannot be reached or case cannot be
presented.

Strict liability status is adopted for the second and third
level in case of liability determined in the article'®. Be-
sides, a case can be presented regardless of any order
against those having defect in performing unfair compe-
tition within the scope of this provision.

In terms of service providers, if transmission of unfair
competition operation is not initiated, receiver of the
transmission or the content constituting operation is
not selected or the amendment is not made in a way to
change the operation, it is stated in TCC that service pro-
viders shall not be responsible in principle and no suit
can be filed against them. However, due to the fact that
the definition of the “service provider” is not established,
there is an uncertainty regarding this aspect. It is un-
derstood from the justification of the relevant provision
that theterm of “service provider” involves only service
of access' and contains “all kinds of real persons or legal
entities having access to the internet environment”. Via the
innovation brought by 58 article of TCC, a definite im-
mune system was ensured to service providers by stating
that the service providers shall be exceptionally liable®.

With aforementioned article, the court is given a broad
authority on deciding about the content and the scope of
injunction to be taken against service providers. When
the negative repercussions of act of unfair competition
is comprehensive or the damage to be brought is sub-
stantial, decision of injunction can be given in terms of
ending or preventing the act of unfair competition by
also hearing the relevant service provider. Taking the
scope of the effect or its repercussions into account as
prior conditions is accepted as an applicable approach?.
In case comprehensive authority provided to the Court
is used without complying with these prior conditions,
itis not difficult to estimate that this situation will cause
results which will damage competing rights and internet
freedom of people.

Uciincii kademede ise isletme veya kurulus sahipleri yer
almaktadir. Bu kisiler aleyhine ancak ikinci kademede
bulunan kisilere ulagilamamasi yahut dava acilamamasi
halinde hukuki yollara bagvurulabilecektir.

Maddede belirlenen sorumluluk hallerinde yer alan ikinci
kademe ve {iciincii kademe icin kusursuz sorumluluk hali
benimsenmigtir'®. Ayrica bu hiikiim baglaminda haksiz
rekabetin islenmesinde kusuru olan kisiye kars1 herhangi
bir sira gozetilmeksizin dava acilabilecektir.

Hizmet saglayicilar acisindan, haksiz rekabet fiilinin ile-
timini baglatmamus, iletimin alicisim veya fiili olusturan
icerigi secmemis veya fiili gerceklestirecek sekilde degis-
tirmemigse, hizmet saglayicilarinin ilke olarak sorumlu
olmayacaklar1 ve onlara kars1 dava acilamayacagi TTK'da
belirtilmistir. Fakat “hizmet saglayicimin” taniminin ya-
pilmamis olmas: belirsizliklere sebep olmaktadir. Tlgili
hiikmiin gerekcesinden “hizmet saglayic1” ifadesinin, salt
erisim hizmetini icerdigi' ve “internet ortamina erisim
olanagi saglayan her tiirlii gercek veya tiizel kisiyi” kap-
sadig1 anlagilmaktadir. TTK’nin 58. maddesinin getirdigi
yenilik ile hizmet saglayicilarin istisnai olarak sorumlu
olacag hitkme baglanarak hizmet saglayicilara belirli bir
bagisiklik sistemi taninnmigtir®.

Bu madde ile hizmet saglayicilar aleyhine ayrica verilecek
tedbir kararinin icerigi ve kapsami konusunda mahkeme-
ye genis bir yetki tanimigtir. Mahkeme tarafindan haksiz
rekabet eyleminin olumsuz sonuclarimin kapsamh veya
verecegi zararin biiyiik olacag durumlarda, ilgili hizmet
saglayicisimi da dinleyerek, haksiz rekabet fiilinin sona er-
dirilmesine veya 6nlenmesine iligkin tedbir karar verile-
bilecektir. Etkinin kapsamli olmasinin veya sonucun agir
olmasinin 6n kogul olarak kabul edilmesi yerinde bir yak-
lagim olarak goériilmiistiir*. Nitekim mahkemeye verilen
genis yetkinin bu 6n kogullara uyulmadan kullamlmasi
halinde, kisilerin rekabet etme hakkina ve internet 6zgiir-
liigiine zarar verecek sonuclar dogacagini tahmin etmek
glic degildir.
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5. CONCLUSION

In today’s world, virtual environments have constituted
a new market area for enterprises. Accessing customers
via web pages formed for the purpose of advertisement,
marketing and electronic commerce has become very
easy. In recent years, it has been observed that com-
mercial activities are maintained via social media sites.
Besides, “viral advertisements” expanded on internet
via e-mail or with social networks are among the new
generation advertisement methods that has been pre-
ferred by big companies in recent years. By taking into
consideration of all these advertisement, marketing and
e-commerce methods, it is possible to predict that these
advertisement, marketing and e-commerce methods will
be developed even more and change along with techno-
logical developments in the forthcoming years.

5. SONUC

Giiniimiizde sanal ortamlar, isletmeler icin yeni bir pa-
zar alani olusturmusgtur. Gerek reklam ve tanitim amac-
I gerekse elektronik ticaret amach olarak olusturulan
internet siteleri aracihigi ile miisterilere ulagsmak son
derece kolay hale gelmistir. Son yillarda sosyal medya
siteleri araciligiyla da ticari faaliyetlerin stirdiiriildiigii
goriilmektedir. Ayrica, internet iizerinde e-posta yoluy-
la veya sosyal aglarla yayilan “viral reklamlar” son bir-
kac yildir biiyiik sirketlerce tercih edilen yeni nesil bir
reklam metodudur. Tiim bu reklam, tanitim ve e-ticaret
metotlarn dikkate alindiginda, 6niimiizdeki yillarda tek-
nolojik gelismelerle birlikte, ticari igletmelerin kullandi-
g1 bu reklam, tanitim ve e-ticaret yontemlerinin daha da
gelisecegini ve degisecegini 5ngdérmek miimkiindiir.
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When looking at the changes in the provisions of TCC
regulating unfair competition, it can be stated that the
changes and developments in technology are taken into
account. Unfair competition conditions that are includ-
ed in 55" article of TCC and listed examples have been
increased and more clear regulations relating to com-
parative advertisements have been brought. Besides, it is
explicit that the interests of institution owners, consum-
ers and public are considered with innovations brought
within the scope of legal responsibility. Expanding peo-
ple who may file cases arising from unfair competition,
extending the scope of the liability of press, broadcasting,
communication and information institutions set forth in
58th article of TCC, and including the institutions which
will commence operations as a result of technical devel-
opments that will be realized in the future are very im-
portant and suitable innovations. However, the fact that
concrete regulations relating to actions constituting un-
fair competition in internet environment have not been
brought yet and these actions are evaluated within the
scope of unfair competition conditions mentioned in the
54th and 55th articles of TCC is considered as a signifi-
cant absence. It is clear that internet ethic rules that are
not in written form are not sufficient. In the event that
more concrete legal regulations are brought both in na-
tional or international area by considering that internet
usage does not remain within the national boundaries, it
will close an important gap in terms of judicial decisions
and legislation. ®
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