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ABSTRACT

One of the significant novelties enacted by the
Turkish Commercial Code numbered 6102 is
the opportunity for the stock companies to
hold an electronic general assembly. As per
the relevant legislation, while holding general
assembly meetings in an electronic environ-
ment is obligatory for the listed companies, itis
presented as an optional right for other stock
companies. By means of such opportunity,
the shareholders are enabled to participate in
assemblies and to exercise their shareholder
rights much easier. However, the lack of de-
tailed regulation within the relevant legislation
regarding general assemblies to be convened
in an electronic environment is likely to bring
some substantial problems with it.
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OZET

6102 sayil Turk Ticaret Kanunu'nun getirdigi en
onemli yeniliklerden biri sermaye sirketlerinde
elektronik genel kurul diizenlenebilmesi olana-
gidir. llgili mevzuat uyarinca, paylari borsaya
kote edilmis sirketler icin genel kurul toplan-
tilarinin elektronik ortamda gerceklestiriimesi
zorunlu olup diger sermaye sirketleri icin ise
secimlik bir hak olarak sunulmustur. Sermaye
sirketlerinin elektronik ortamda genel kurul du-
zenleyebilmeleriyle birlikte pay sahiplerinin ge-
nel kurula katiimi ve pay sahipligi haklarini daha
kolay sekilde kullanabilmelerinin ont acilmistir.
Ne var ki, ilgili mevzuatta elektronik ortamda
gerceklestirilecek olan genel kurullara iliskin
olarak ayrintil dizenlemelere yer veriimemis
olmasi dnemli sakincalari da beraberinde ge-
tirebilecektir.

ANAHTAR KELIMELER:
Elektronik genel kurul, dijital sirket, seffaflik,
dijital katiim, MKK, sermaye sirketleri
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1. INTRODUCTION

IGNIFICANT NOVELTIES ON THE ACTIVITIES OF THE
stock companies have been brought by the
Turkish Commercial Code (the “TCC”)
numbered 6102 which became effective on
July 1%, 2012. In this respect, one of the most
significant novelties of the TCC is the imple-
mentation of electronic general assembly.
Electronic general assembly has become applicable for
stock companies through publishing the Regulation on
Participation to General Assemblies of Joint Stock Com-
panies in Electronic Environment (the “Regulation”)
on August 28", 2012 and the Communiqué on Electronic
General Assemblies Implemented in General Assem-
blies of Joint Stock Companies (the “Communiqué”)
on August 29%, 2012 in the Official Gazette.

In this article, significant issues regarding general as-
semblies to be held electronically, that are analyzed with
regard to the TCC, the Regulation and the Communiqué
and considered as key features thereof. Afterwards, the
detailed explanations on the obligations of stock compa-
nies which intend to hold their general assemblies in an
electronic environment in accordance with the Regula-
tion and the Communiqué and the process of the Elec-
tronic General Assembly System (“EGAS”) are present-
ed in detail.

2. CONCEPT OF THE ELECTRONIC GENERAL AS-
SEMBLY

Participation in general assembly meetings in an elec-
tronic environment is considered as one of the signifi-
cant developments which reflect technological develop-
ments on law by the TCC". Article 1527 of the TCC states
that participation, making proposals, giving opinions
and voting in electronic general assemblies of stock com-
panies shall bear the full legal consequences of participa-
tion therein in person. In this manner, there are three
main purposes that the legislator intends to realize by
enabling participation into general assemblies in an elec-
tronic environment® The first purpose is to minimize
the gap of the authority in general assemblies; the second
is to ensure duly implementation of the accountability
principle; and the third is to introduce other unknown
shareholders and investors of the company to managers
and board members as well.

1. GIRIS

1.07.2012 TARIHINDE YURURLUGE GIiREN 6102 SAYILI
Tiirk Ticaret Kanunu (“TTK”) ile sermaye
sirketlerinin faaliyetlerine iligkin 6nemli ye-
nilikler getirilmistir. TTK’'nin en 6nemli ye-
niliklerinden biri de elektronik genel kurul
uygulamasidir. Anonim Sirketlerde Elektro-
nik Ortamda Yapilacak Genel Kurullara ilig-
kin Yonetmelik’in (“’Yonetmelik”) 28.08.2012 tarihinde
ve Anonim Sirketlerin Genel Kurullarinda Uygulana-
cak Elektronik Genel Kurul Sistemi Hakkinda Teblig’in
(“Teblig”) 29.08.2012 tarihinde Resmi Gazete’de yayin-
lanmasuyla birlikte sermaye sirketlerinde elektronik ge-
nel kurul diizenlenmesi miimkiin hale gelmistir.

Bu makalede 6ncelikle elektronik ortamda gerceklesti-
rilecek genel kurul toplantilarina iligkin énemli husus-
lar TTK, Yonetmelik ve Teblig bakimindan incelenerek
elektronik ortamda gerceklestirilecek genel kurul top-
lantilar, baghca ozellikleriyle ele alinacaktir. Sonra-
sinda Yonetmelik ve Teblig geregi elektronik ortamda
genel kurul diizenlemek isteyen sermaye sirketlerinin
yiikiimliiliiklerine ve Elektronik Genel Kurul Sistemi’nin
(“EGKS”) isleyisine iliskin detayh aciklamalar yapila-
caktir.

2. ELEKTRONIK GENEL KURUL KAVRAMI

Genel kurul toplantilarina elektronik ortamda katilim,
TTK’'nin teknolojik gelismeleri hukuka yansittig1 Snemli
konulardan biri olarak degerlendirilmektedir'. TTK’nin
1527. maddesinde anonim sirketlerde genel kurullara
elektronik ortamda katilmanin, 6neride bulunmanin ve
goriis aciklamanin, fiziki olarak toplantiya katilmanin
ve oy vermenin tiim hukuki sonuclarini doguracagi ifade
edilmigstir. Kanun koyucunun genel kurullara elektro-
nik ortamda katilabilme olanag: getirmesiyle gercekles-
tirmek istedigi {ic temel amag¢ bulunmaktadir® Birinci
amag, genel kurullardaki otorite boglugunu en aza indir-
mek; ikincisi, hesap verilebilirlik ilkesinin geregi gibi uy-
gulanmasim saglamak ve {iciinciisii yoneticilere ve yone-
tim kurulu iiyelerine anonim girketin diger taninmayan
pay sahiplerini ve yatirimeilarini tanitmaktir.
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2.1. Advantages and Disadvantages of Electron-
ic General Assembly

2.1.1. Advantages

Participation to a general assembly in an electronic envi-
ronment grants numerous advantages for both the com-
pany and the shareholders. In the case where general
assembly meetings are held physically, participation or
representation of shareholders in the general assembly
meetings might have high-costs and great difficulty. In
this respect, the opportunity of being able to hold elec-
tronic general assembly meetings shall ensure the par-
ticipation of the shareholders conveniently by removing
the difficulties that could have been faced with in terms
of both costs and time.

The primary purpose of enabling an electronic general
assembly is to ensure the participation of the sharehold-
ers to general assembly and, by this means, to provide
management transparency of companies.

2.1. Elektronik Genel Kurulun Yararlari ve Sakin-
calan

2.1.1. Yararlan

Elektronik ortamda genel kurula katilma hem sirketler
hem de pay sahipleri bakimindan bir¢ok yarar saglamak-
tadir. Genel kurul toplantilarinin fiziken gerceklestirildi-
gi durumlarda pay sahiplerinin genel kurullara katilmasi
veya kendilerini temsil ettirmesi olduk¢a maliyetli ve zor
olabilmektedir. Elektronik genel kurul yapilabilmesi ola-
nag pay sahiplerinin gerek maliyet gerekse zaman aci-
sindan yasadiklar: sikintilar1 gidererek bu toplantilara
rahat bir sekilde katilmalarim saglayacaktur.

Elektronik genel kurulun miimkiin hale getirilmesinin
en 6nemli amaci, pay sahiplerinin genel kurula katilimi-
nin ve bu sayede sirketlerin daha seffaf bir sekilde yone-
tilmesinin saglanmasidir.

GSI|39




w=-3>»7

e

Through the removal of dependence on a physical envi-
ronment, investors who are shareholders in more than
one company and, in particular, foreign investors will
also be able to participate in general assembly meet-
ings from their current location and to exercise their all
shareholding rights. Thus, the foreign investors will have
the opportunity to save time and transportation costs as
well®.

In case that a general assembly meeting is held physi-
cally, there might be expenses incurred for both the com-
pany and the shareholders. Therefore, considering the
transportation or accommodation expenses, holding the
general assemblies in an electronic environment will be
much more beneficial in reducing the meeting costs.

Electronic general assembly reduces the costs of holding
the general assembly, as well as, provides a transparency
and an opportunity of functional reporting. The agenda
which was discussed in the meeting, the conclusions and
the decisions were taken therein are constituted rapidly
and properly due to the conveniences of which the elec-
tronic environment provides without any compilation
process at the end of the meeting. Moreover, by means of
carrying out the whole process in a digital environment,
the retrospective analysis could be conducted smoothly.

2.1.2. Disadvantages

a. Being Unable to Participate in the Physical Meet-
ing due to the Statement on Online Participation in
the Electronic General Assembly

Shareholders may participate in general assembly in per-
son as well as in an electronic environment. However, in
case that Article 7 of the Regulation and Article 4 of the
Communiqué are interpreted together, the shareholder
who declares to participate in general assembly in an
electronic environment in person or by representative
will not be able to participate in the physical general as-
sembly. However, the necessity and the justness of such
regulation are criticized. Unable to participate in the
physical meeting as well due to the fact that a sharehold-
er fails to participate in the electronic general assembly
meeting for any reason (such as a power outage or any
sudden health problems etc.) on the date of the meet-
ing, is being considered as a violation of the rights of the
shareholder to participate and to cast a vote in the gen-
eral assembly*.

Mekana bagimliligin ortadan kalkmasi nedeniyle birden
fazla sirkette pay sahibi olan yatirimeilar ile 6zellikle de
yabanci yatirimeilarin bulunduklar yerden genel kurul
toplantisina uzaktan katilabilecek ve pay sahipliginden
dogan haklarinin tamamini kullanabileceklerdir. Bu sa-
yede yabanci yatirimeilar, zamandan ve ulagim masrafla-
rindan da tasarruf etme imkani elde edeceklerdir®.

Fiziki ortamda genel kurul toplantisi yapilmasi halinde
hem sirket hem de pay sahipleri i¢cin masraflar s6z konu-
su olabilmektedir. Ulagim, konaklama gibi masraflar goz
6niinde bulunduruldugunda genel kurul toplantilarinin
elektronik ortamda yapilmas: toplanti maliyetinin diisii-
rillmesi acisindan oldukea faydal olacaktir.

Genel kurul yapma maliyetlerini diisiirmesinin yani sira,
elektronik genel kurul seffaflik saglamakta; ayrica pratik
bir raporlama olanag1 saglamaktadir. Elektronik genel
kurul sayesinde genel kurul neticesi, toplantida tartigi-
lan giindem, varilan neticeler ve alinan kararlar, toplan-
t1 sonunda ayrica bir derleme siireci gerektirmeksizin
elektronik ortamin sagladig1 kolayliklar sayesinde hizli
sagliklh bir sekilde olusturulabilmektedir. Ayrica tiim
stirecin dijital ortamda yiiriitiilmesi sayesinde geriye d6-
niik incelemeler kolaylikla yapilabilmektedir.

2.1.2. Sakincalan

a. Elektronik Genel Kurula Online Katilma Beya-
ninda Bulunan Pay Sahibinin Fiziki Toplantiya Ka-
tilamamasi

Pay sahipleri genel kurula fiziken katilabilecekleri gibi
elektronikortamdadakatilabilirler. Ancak Yonetmelik’in
7. ve Teblig’in 4. maddeleri birlikte degerlendirildiginde
genel kurula sahsen veya temsilci araciligiyla elektronik
ortamda katilacagini beyan eden pay sahibi, fiziki genel
kurula katilamayacaktir. S6z konusu diizenlemenin ge-
rekliligi ve isabeti elestirilere konu olmaktadir. Pay sahi-
binin toplant1 giinii herhangi bir sebeple (elektrik kesin-
tisi veya ani bir saghk problemi yagamasi gibi nedenlerle)
elektronik toplantiya katilamamasi halinde, fiziki top-
lantiya da katilamamasi pay sahibinin genel kurula katil-
ma ve oy kullanma hakkinin ihlal edilmesi olarak deger-
lendirilmektedir.
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b. Disconnection of the Visual or Audio Transmission

Technical problems such as disconnection of the visual
or audio transmission may be occurred during electronic
general assembly. Such problems might occur due to
reasons arising from the company’s own website or the
shareholder. In the first case where the disconnection
is due to the reason arising from the website, even if the
visual and audio transmission are disconnected, it does
not cause crucial issues since the information and sum-
mary regarding of the general assembly will be shown on
the company’s screen®. On the other hand, if the problem
is a result of the audio and visual disconnection due to
the reason arising from the shareholder, this might cause
more serious issues. However, there is not any evident
solution for such issues foreseen under the relevant leg-
islation. For instance, there are not any provisions regu-
lated under the Regulation or the Communiqué with
regard to whether the shareholder shall continue to ex-
ercise its administrative rights or shall log in the system
once again in case that the shareholder log out from an
electronic general assembly meeting by mistake or in-
tentionally. Lack of regulation in the legislation for such
or similar issues is considered as a significant deficiency
of the electronic general assembly regulation®.

2.2. The Amendment of the Articles of Associati-
on for the Electronic General Assembly

The principles and the procedures concerning general
assemblies to be held electronically and technical issues
and security criteria thereof are set out in detail under
the Regulation and the Communiqué and several obliga-
tions are imposed on stock companies that intend to hold
their general assemblies in an electronic environment
therein.

As per the Regulation, participation and voting elec-
tronically in the general assembly meetings became
obligatory for the listed companies while it is provided

b. Goriintii ve Ses Naklinin Kesilmesi

Elektronik genel kurulda goriintii ve ses naklinin kesil-
mesi gibi teknik sorunlar yasanabilmektedir. Bu sorun-
lar, sirketin kendi internet sitesinden veya pay sahibin-
den kaynaklanan sebeplerden ortaya c¢ikabilmektedir.
Ik durumda yani,internet sitesinden kaynaklanan se-
beplerden dolay: yaganabilecek kesintiler s6z konusu ol-
dugunda; ses ve goriintii nakli kesilse bile sirketin ekra-
ninda genel kurulailigkin bilgi ve 6zet yayinlanacagindan
ciddibir sorun ortaya ¢ikmamaktadir®. Ancak pay sahibi-
ne baglh sebeplerden dolay: ses ve goriintiiniin kesilmesi
nedeniyle yaganacak sikintilar daha énemli sorunlara
yol acabilmektedir. Buna karsilik ilgili mevzuatta bu so-
runlar icin net bir ¢6ziim 6ngoriilmemistir. Ornegin, pay
sahibinin kendi hatas1 veya istegiyle elektronik genel
kuruldan ¢ikmas: halinde pay sahibinin tekrar sisteme
dahil olmas1 veya yonetimsel haklarmi kullanmaya de-
vam edip edemeyecegine iligkin Yonetmelik ve Teblig’de
herhangi bir hiikiim bulunmamaktadir. Bu ve benzeri
sorunlara mevzuatta yer verilmemis olmasi elektronik
genel kurul diizenlemesinin eksikliklerinden biri olarak
degerlendirilmektedir®.

2.2. Elektronik Genel Kurul icin Esas Sézlesme-
nin Tadili

Elektronik ortamda gerceklestirilecek genel kurullara
iligkin usul ve esaslar ile birlikte elektronik genel ku-
rul sisteminin teknik hususlar1 ve giivenlik kriterleri,
Yonetmelik'te ve Teblig'de detaylh bir sekilde diizenlen-
mis olup genel kurul toplantilarini elektronik ortamda
gerceklestirmek isteyen sermaye sirketlerine bir takim
yiikiimliiliikler getirilmigtir.

Yonetmelik ile birlikte, sadece paylar1 borsaya kote edil-
mis sirketlerde genel kurullara elektronik ortamda ka-
tilma ve oy kullanma zorunlu hale gelmis olup diger ser-
maye sirketleri bakimindan ise bu imkan se¢imlik hak
olarak sunulmustur. Yonetmeligin 5. maddesi uyarinca

1 Leyla Keser Berber ve Umit ihsan Yayla, “Elektronik
Genel Kurullar Tirkiye Uygulamasi”, Regesta Ticaret
Hukuku Dergisi 3 (2012), 22.

2 Abdiilkadir Bulut, Anonim Sirket Elektronik Genel
Kurul Uygulamasinda Pay Sahiplerinin Bilgi Alma
Hakki, (Ankara: Adalet Yayinevi, 2014), 73-74.

3 Mehmet Emin Bilge, “Pay Sahiplerinin Anonim
Ortaklik Genel Kurullarina internet Araciligiyla
Katilimr”, Bilgi Toplumunda Hukuk Unal Tekinalp'e
Armagan, (istanbul: Beta, 2003), 221.

4 Mehmet Bahtiyar ve Esra Hamamcioglu,
Anonim Ortaklik Genel Kurul Toplantilari,

5 Umit Yayla, Anonim Ortaklik Genel Kurullari
Elektronik / Elektronik Genel Kurullar,

(Istanbul: On iki Levha Yayincilik, 2013), 170.

6 Bulut, Anonim Sirket Elektronik Genel Kurul, 102.
7 Keser Berber ve Yayla, “Elektronik Genel Kurullar
Tirkiye Uygulamast”, 36.

(Istanbul: Beta Basim, 2014), 23.

GSI |4l




w=-3>»7

as an optional right for other stock companies. Accord-
ing to Article 5 of the Regulation, the listed companies
which are obliged to hold their general assemblies in an
electronic environment and other stock companies that
intend to hold their general assemblies in an electronic
environment are required to amend their articles of as-
sociations and to include the provision just as stated in
the Regulation therein. In this regard, the relevant pro-
vision which is required to be included in the articles of
associations of the stock companies is as follows:

“Pursuant to Article 1527 of the Turkish Commercial Code,
shareholders who have a right to participate in the general
assemblies are able to participate therein electronically as
well The company may set up the system to implement the
electronic general assembly method or may procure such
services from third parties accredited for this purpose to
enable its shareholders to participate, make proposals,
provide comments and vote in general assemblies elec-
tronically in accordance with the provisions of the Regula-
tion on Participation to General Assemblies of Joint Stock

genel kurul toplantilarim elektronik ortamda gercekles-
tirilmesi zorunlu olan paylar1 borsaya kote edilmis sir-
ketler ile genel kurul toplantilarini elektronik ortamda
yapmak isteyen diger sermaye sirketlerinin, esas sozles-
melerini tadil etmeleri ve Yonetmelik’te yer alan hitkmii
esas sozlesmelerine aynen aktarmalar: gerekmektedir.
Bu kapsamda sermaye sirketlerinin esas sdzlesmelerin-
de yer vermeleri gereken hiikiim su sekildedir:

“Genel kurul toplantisina elektronik ortamda katilim sir-
ketin genel kurul toplantilarina katilma hakk: bulunan
hak sahipleri bu toplantilara, Tiirk Ticaret Kanununun
1527’nci maddesi uyarinca elektronik ortamda da kati-
labilir. Sirket, Anonim Sirketlerde Elektronik Ortamda
Yapilacak Genel Kurullara Iliskin Yonetmelik hiikiimle-
ri uyarinca hak sahiplerinin genel kurul toplantilarina
elektronik ortamda katilmalarina, gériis actklamalarina,
oneride bulunmalarina ve oy kullanmalarina imkan tani-
yacak elektronik genel kurul sistemini kurabilecegi gibi
bu amacg icin olusturulmusg sistemlerden de hizmet satin
alabilir. Yapilacak tiim genel kurul toplantilarinda esas
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Companies in Electronic Environment. Pursuant to the ar-
ticle of the articles of association of the company, rights of
the shareholders or their representatives which are stipu-
lated under the provisions of the above mentioned Regula-
tion shall be exercised through the set up system in all gen-
eral assemblies to be held.”

As per provisional article 1 of the Regulation, listed com-
panies are obliged to make the amendment of the arti-
cles of associations which is mentioned above in their
first coming general assembly. However, there is not any
specific period of time set out for other stock companies
which intend to hold their general assemblies in an elec-
tronic environment in order to amend their articles of
associations.

2.3.EGAS

The stock companies that intend to hold their general
assemblies in an electronic environment are obliged
to set up an Electronic General Assembly System (the
“EGAS”) in order to complete the process regarding
the electronic general assemblies. While the EGAS is
provided by the Central Registry Agency (the “CRA”)
for the listed companies; all non-listed stock companies
may either set up an EGAS by themselves or get a support
service from authorized companies to set up the EGAS as
well in accordance with Article 13 of the Regulation.

Pursuant to Article 6 of the Regulation, companies which
intend to hold their general assemblies in an electronic
environment, are required to provide the compulsory
invitations to be made as per articles of association and
the TCC and all necessary documents concerning the
relevant general assembly including the agenda of the
meeting to their shareholders with electronic signature
in the EGAS within the period specified under the rel-
evant provisions of the TCC and in their website that
must be set up as per the 3" paragraph of Article 1527 of
the TCC. By imposing such an obligation, the TCC aims
to procure the transparency of the electronic general as-
sembly system and to eliminate the distrust of the digital
environment therewith.

Pursuant to Article 13 of the Regulation which regulates
the obligations of the stock companies that set up the
EGAS by themselves and the companies that provide a
support service for the same; the stock companies are
required to submit the information on body representa-
tives, independent representatives and corporate rep-

s6zlesmenin bu hiikmii uyarinca, kurulmus olan sistem
lizerinden hak sahiplerinin ve temsilcilerinin, anilan Yo-
netmelik hiikiimlerinde belirtilen haklarint kullanabilme-
si saglanir.”

Yonetmelik’in gecici 1. maddesi uyarinca, paylari borsaya
kote edilen sirketlerin Yonetmelik'in yiiriirliige girme-
sinden sonra yapacaklar: ilk genel kurul toplantisinda
yukarida belirtilen esas sézlesme degisikligini yapma-
lar1 zorunludur. Buna kargilik genel kurul toplantilarin
elektronik ortamda yapmak isteyen diger sermaye sir-
ketlerinin ise esas sozlesmelerini tadil etmeleri agisin-
dan herhangi 6zel bir siire belirtilmemisgtir.

2.3. EGKS

Genel kurul toplantilarim elektronik ortamda gercekles-
tirmek isteyen sermaye sirketleri, elektronik genel kurul
toplantilarina iligkin siirecin tamamlanmasi i¢in Elekt-
ronik Genel Kurul Sistemi’ni (“EGKS”) kurmak zorun-
dadirlar. Paylar borsaya kote sirketlerde EGKS, Mer-
kezi Kayit Kurulusu (“MKK?”) tarafindan saglanmakta
olup diger sirketler, Yonetmelik’in 13. maddesi uyarinca
EGKS’yi kendi kurabilecekleri gibi yetkili sirketlerden
kurulum i¢in destek hizmeti alabileceklerdir.

Elektronik ortamda genel kurul yapacak sirketler,
Yonetmelik’in 6. maddesi uyarinca genel kurul toplan-
tilarmna iligkin TTK ve esas sozlesme geregi yapilmasi
zorunlu olan davetleri ve toplant1 giindemi dahil genel
kurula iligkin tiim belgeleri TTK'da belirlenen siire-
ler icinde, giivenli elektronik imzali olarak EGKS’de ve
TTKnim 1527. maddesinin 3. fikras1 uyarinca acmak
zorunda olduklar1 internet sitelerinde pay sahiplerinin
erisimine sunmalar1 gerekmektedir. TTK bu sekilde bir
yikiimliiliik getirmek suretiyle elektronik genel kurul
sistemini seffafligini temin etmeye caligmakta ve bu sef-
faflik ile dijital ortama olan giivensizligi bertaraf etmeyi
amaclamaktadir.

EGKS’sini kendisi kuran sermaye sirketleri ile EGKS
kurma konusunda destek hizmeti saglayan sirketlerin
yiikiimliiliiklerini diizenleyen Yonetmelik’in 13. maddesi
uyarinca, varsa organ temsilcisi, bagimsiz temsilci ve ku-
rumsal temsilci bilgileri de EGKS’de genel kurula katilma
hakki bulunan pay sahiplerine sunulmalidir. Ayrica ser-
maye sirketlerinin veya destek hizmeti aldiklar sirketle-
rin, EGKS'de yapilan tiim islemlere iligkin kayitlar1 ve ge-
nel kurula elektronik ortamda katilan pay sahiplerinin ve
temsilcilerinin kimlik bilgilerini, elektronik ortamda on
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resentatives if any, to the EGAS for the shareholders
that are entitled to participate to the general assembly.
Besides, all the records of the transactions made in the
EGAS and identity information of the shareholders and
their representatives who participated in the general as-
sembly in an electronic environment must be kept by the
stock companies or the companies that provide the sup-
port service for ten years. This obligation is also fulfilled
by the CRA for the listed companies.

In case the companies prefer to get support services in-
stead of setting up the EGAS by themselves, the stock
companies using electronic means for their general as-
semblies and companies that provide technical support
services shall be jointly liable for damages arising from
the usage of the EGAS against the shareholders, who
participated in the general assembly electronically, and
this liability shall be determined in accordance with the
general provisions. In other words, the company which
gets support services and the company which provides
support services shall be jointly liable for technical func-
tioning of the system and all outcomes thereof.

Inaddition to the above mentioned obligations, as per Ar-
ticle 8 of the Communiqué, the companies that provide
technical support service and the stock companies that
set up the EGAS are obliged to determine the conveni-
ence of the EGAS in accordance with the Regulation, the
Communiqué and the provisions of the TCC with a tech-
nical report and to register and to announce such techni-
cal report in the relevant trade registry office where the
headquarter of the company is located. Technical report
shall be obtained from the Scientific and Technological
Research Council of Turkey, Information and Commu-
nication Technologies Authority or any company which
is entitled to audit in this area and shall be renewed tri-
ennially. It is aimed to minimize the potential security
risks of the system by giving the permission of operating
in this area to the qualified service providers.

3. THE APPLICATION OF THE ELECTRONIC
GENERAL ASSEMBLY

3.1. Notification on the Participation in the Gene-
ral Assembly in an Electronic Environment and
the Participation Therein

Pursuant to Article 1527 of the TCC, making proposals,
giving opinions and voting electronically in the general
assemblies of stock companies shall bear the full legal

yil siireyle saklama yiikiimliiliigii bulunmaktadir. Paylar:
borsayakote edilmis sirketler bakimindan ise s6z konusu
yiikiimliiliik MKK tarafindan yerine getirilmektedir.

Sirketlerin EGKS’yi kurmak yerine destek hizmeti alimi-
n1 tercih etmeleri durumunda, genel kurula elektronik
ortamda katilan pay sahiplerinin EGKS'den kaynakla-
nan nedenlerle ugrayacag zararlardan genel kurullarini
elektronik ortamda gerceklestiren sermaye sirketleri ve
destek hizmeti aldiklar girketler miistereken sorumlu
olup bu sorumluluk genel hiikiimlere gore belirlenecek-
tir. Diger bir deyisle, destek hizmeti alan sermaye sirketi
ile destek hizmeti sunan sirket s6z konusu sistemin tek-
nik iglerliginden ve ortaya ¢ikan tiim neticelerden birlik-
te sorumlu olacaklardir.

Yukarida belirtilen yiikiimliiliiklere ek olarak, Teblig’in
8.maddesi uyarinca EGKS destek hizmeti saglayacak sir-
ketler ve EGKS sistemini kuran sermaye sirketleri, kuru-
lan EGKS’nin Yonetmelik, Teblig ve TTK hiikiimlerine
uygunlugunu teknik rapor ile tespit ettirmek ve bu tek-
nik raporu sirket merkezinin bulundugu yerdeki ticaret
sicil miidiirliigiinde tescil ve ilan ettirmek zorundadirlar.
Teknik rapor Tiirkiye Bilimsel ve Teknolojik Arastirma
Kurumu, Bilgi Teknolojileri ve fletisim Kurumu veya bu
alanda denetim yapmaya yetkilendirilmis sirketlerden
alinir ve ii¢ yilda bir yenilenir. Nitelikli servis saglayici-
larin bu alanda faaliyet gostermesine izin verilmek sure-
tiyle sistemin olasi giivenlik riskleri asgariye indirilmeye
calisilmaktadr.

3. ELEKTRONIK GENEL KURUL UYGULAMASI

3.1. Genel Kurula Elektronik Ortamda Katilma Bil-
dirimi ve Toplantiya Katilm

TTK'min 1527. maddesi uyarinca, sermaye sirketlerin-
de genel kurullara elektronik ortamda katilma, 6neride
bulunma, goriis aciklama ve oy verme, fiziki katilmanin
ve oy vermenin biitiin hukuki sonuclarmi dogurur. Bu
hiikiim, giivenli elektronik imza elle atilan imza ile ayni
hukuki sonucu dogurur diyen 5070 sayili Elektronik
Imza Kanunw'nun 5. maddesi ve 6098 sayili Tiirk Borglar
Kanunu'nun 15. maddelerinin aym sistematigini takip
etmektedir.

Pay sahibinin genel kurula elektronik ortamda katilmak
istemesi halinde Yonetmelik'in 8. maddesi uyarinca ge-
nel kurula elektronik ortamda katilim, pay sahipleri-
nin veya temsilcilerinin giivenli elektronik imzalari ile
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consequences of participation in person. This provision
pursues the same system of Article 5 of the Electronic
Signature Law numbered 5070 and Article 15 of the
Turkish Code of Obligations numbered 6098 which set
out that the secured electronic signature shall bear the
same legal consequences of the handwritten signature.

Incase that the shareholdersintend to participate in agen-
eral assembly electronically; such participation shall take
place with the entry of shareholders or their representa-
tives into the EGAS with their secure electronic signa-
tures as per Article 8 of the Regulation. Identity informa-
tion of the representatives of the shareholders who shall
participate in the general assembly via representative is
required to be registered in the EGAS. In the event that the
representatives shall participate in the general assembly
physically, authorization may also be made through the
EGAS. Representatives who are appointed through the
EGAS shall be able to vote on behalf of the shareholders in
the electronic or physical general assembly.

EGKS’ye girmeleriyle gerceklesir. Genel kurula temsilci

araciligl ile katilacak olan pay sahiplerinin temsilcilerine
ait kimlik bilgilerinin EGKS’ye kaydedilmesi gerekmek-
tedir. Temsilcilerin toplantiya fiziken katilmasi halinde
yetkilendirme, yine pay sahibi tarafindan EGKS tiizerin-
den de yapilabilecektir. EGKS iizerinden atanan temsil-
ci, elektronik veya fiziki genel kurulda pay sahibini tem-
silen oy kullanabilecektir.

Yonetmelik’in 7. maddesinin ikinci fikrasi geregi pay sa-
hibi, temsilcisine genel yetki verebilecegi gibi 6zel yetki
de verebilir. Pay sahibinin 6zel yetki vermesi halinde,
EGKS’de giindem maddelerinin kargisinda yer alan ka-
bul ve ret seceneklerinin isaretlenmesi ile genel kurulda
oy kullanilmisg olacaktir. Temsilci bu sekilde, genel kuru-
lun baglamasiyla birlikte EGKS’ye girerek pay sahibinin
6nceden sisteme girdigi talimatlara uygun sekilde oy kul-
lanacaktir. EGKS'nin getirmis oldugu bu imkanla birlikte
temsilcinin pay sahibinin iradesine aykir: sekilde oy kul-
lanmasi ihtimalinin 6niine gec¢ilmis olmaktadir”.
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Pursuant to paragraph 2 of Article 7 of the Regulation,
a shareholder may grant full or special authorization to
his representative. In case the shareholder gives a spe-
cial authorization, casting vote shall be exercised by se-
lecting accept or reject options which are seated next to
each item of the agenda in the EGAS. In this manner, the
representative shall cast a vote by logging into the EGAS
at the beginning of the general assembly in accordance
with the instructions of the shareholder which have been
previously entered into the system by the shareholder. It
is being prevented to cast a vote against the intention of
the shareholder by the representative through such op-
portunity provided by the EGAS’.

Shareholders who intend to participate in the general
assembly in an electronic environment are obliged to
notify with regard to their preferences via EGAS until
two days prior to the date of the general assembly. The
companies shall accept or reject such preferences via

Genel kurul toplantisina elektronik ortamda katilmak is-
teyen pay sahipleri, bu tercihlerini genel kuruldan iki giin
oncesine kadar EGKS’den bildirmek zorundadirlar. Sir-
ketler, pay sahiplerinin genel kurula elektronik ortamda

katilma taleplerinin ulagmasinin ardindan en geg iki is
glinii icinde bu talepleri kontrol ederek EGKS iizerin-
den kabul veya reddeder. Pay sahipleri ve temsilcilerinin
EGKS’ye en erken genel kurulun baglamasindan bir saat
once, en ge¢ de genel kurul toplantisi baglama saatinden
bes dakika 6ncesine kadar girme haklar1 bulunmaktadir.

Pay sahibinin tercihinden bagimsiz olarak, genel kurul
toplantisi fiziki olarak ve elektronik ortamda aym anda
baslayacaktir. Genel kurula elektronik ortamda katilan
pay sahibi veya temsilcisi toplant: sirasinda EGKS tize-
rinden acilacak ekranda toplant1 salonundan yapilan
canli yayini izleyebilecegi gibi, giindem maddelerine ilis-
kin goriig iletebilecek ve oylamanin baglamasiyla birlikte
oy kullanabilecektir.
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EGAS by checking the same within two business days at
the latest following the arrival of the relevant notifica-
tion. Shareholders and their representatives have a right
to log into the EGAS one hour prior to the starting time
of the general assembly at the earliest and five minutes
prior to the starting time thereof at the latest.

Regardless of the preferences of the shareholders, elec-
tronic and physical general assembly shall start at the
same time. The shareholder or his representative that
participated in the general assembly meeting in an elec-
tronic environment; may watch the live broadcast from
the meeting room on the screen to be provided through
the EGAS or may deliver an opinion and cast a vote fol-
lowing the start of the voting.

Determination of fulfillment of the conditions stated in
the relevant legislation by Ministry Representative is
obligatory in order to open the electronic general assem-
bly. As per Article 32 of the Regulation on Principles and
Procedures of General Assembly Meetings of Joint Stock
Companies and Representatives of Ministry of Customs
and Trade, regardless of the items of the agenda, it is re-
quired to have the Ministry Representative present at
the electronic general assemblies with regard to the joint
stock companies.

The shareholder who formerly requested to participate
in the general assembly in an electronic environment
may withdraw such preference through the EGAS until
the day before the date of the general assembly. In case
that the shareholders or their representatives do not
withdraw their preferences on the participation in gen-
eral assembly electronically in due time, they cannot use
their right to physically participate either. As the disad-
vantages of the electronic general assembly mentioned
above, such regulation is considered as a regulation that
may violate the rights of the shareholder to participate
and to vote in the general assembly and is criticized as
well.

3.2. Delivering an Opinion and Voting in an Elect-
ronic Environment

Shareholders or their representatives shall deliver their
opinions through the EGAS in writing during the elec-
tronic general assembly. In any case, all the delivered
opinions are required to be read and taken into consid-
eration. In order to prevent the abuse of the right to de-
liver opinions by giving too many or too long opinions,

Elektronik genel kurul toplantisinin acilabilmesi i¢in il-
gili mevzuattaki sartlarin yerine getirildiginin Bakanlik
Temsilcisi tarafindan tespiti zorunludur. Anonim Sir-
ketlerin Genel Kurul Toplantilarinin Usul ve Esaslari ile
Bu Toplantilarda Bulunacak Giimriik ve Ticaret Bakan-
Iig1 Temsilcileri Hakkinda Yonetmelik’in 32. maddesi
uyarinca, anonim sgirketler bakimindan giindemdeki
konulardan bagimsiz olarak tiim elektronik genel kurul
toplantilarinda Bakanlik Temsilcisi bulunmas1 gerek-
mektedir.

Genel kurula elektronik ortamda katilacagini bildiren
pay sahibi, bu talebini, genel kurul toplant1 tarihinden
bir giin 6ncesine kadar EGKS {izerinden geri alabilir. Pay
sahipleri veya temsilcileri, siiresi icerisinde genel kurula
elektronik ortamda katilma taleplerini geri almadikla-
11 takdirde, genel kurula fiziki olarak katilma haklarini
kullanamayacaktir. Yukarida elektronik genel kurulun
sakincalar1 acgiklanirken belirtildigi iizere s6z konusu
diizenleme pay sahibinin genel kurula katilma ve oy kul-
lanma hakkinin ihlaline yola acabilecek bir diizenleme
olarak nitelendirilmekte ve elestirilmektedir.

3.2. Elektronik Ortamda Gériis Bildirme ve Oy
Verme

Pay sahibi veya temsilcisi, elektronik genel kurul toplan-
tis1 siiresince goriislerini EGKS iizerinden yazih olarak
iletecektir. Nihayetinde sunulan her goriisiin okunmasi
ve degerlendirilmeye alinmasi gerekecektir. Pay sahip-
lerinin veya temsilcilerinin, ¢ok sayida ve cok uzun go-
riigler ileterek goriis bildirme hakkinm kétiiye kullanma
ihtimalinin 6niine gecebilmek icin pay sahibinin ve tem-
silcisinin her bir giindem maddesi i¢in her biri en fazla
600 (alt1 yiiz) karakterden olugan en fazla iki goriis bil-
dirme hakki bulunmaktadir. Bu sinirlamayla elektronik
genel kurul tartismalarinin kilitlenmesi ve amacini agan
sekilde kullamilmasi ihtimalleri 6nlenmis olmaktadir.

Genel kurul toplantilarina elektronik ortamda katilan
pay sahipleri veya temsilcileri oylarini, toplant1 bagka-
niin bildirimini takiben iki dakika icerisinde EGKS
lizerinden kullanirlar. Pay sahipleri veya temsilcileri ta-
rafindan her bir giindem maddesinin oylanmasi zorunlu
olup ilgili glindem maddesine iliskin oylar ise degistirile-
memektedir.
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the shareholders or their representatives have a right to
give maximum of two opinions include a maximum of
600 characters separately for each agenda item. Through
this limitation, lock of the discussion of the electronic
general assembly and misuse thereof shall be prevented.

Shareholders or their representatives, who participated
in general assembly electronically, shall cast their votes
via the EGAS within two minutes following the notice of
the chairman of the meeting. Each of the agenda item is
required to be voted by the shareholders or their repre-
sentatives and such casted votes regarding the agenda
item of the same cannot be changed as well.

4. CONCLUSION

One of the most important novelties brought by the
Turkish Commercial Code concerning the commercial
life is the opportunity to hold the general assemblies in
an electronic environment. By removal of the depend-
ence on the physical environment, the investors who are
shareholders in more than one company and, in particu-
lar, the foreign investors will also be able to participate
in the general assembly meetings from their current lo-
cation and to exercise all their shareholding rights. The
opportunity of being able to hold electronic general as-
sembly meetings shall ensure the participation of the
shareholders conveniently by removing the difficulties
that have been faced with respect to both costs and time.
In addition to this, the electronic general assembly pro-
vides transparency and an opportunity of practical re-
porting as well. In conclusion, the opportunity brought
by Turkish Commercial Code to hold electronic general
assemblies is a very significant step in implementing the
corporate governance principles. B
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