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ABSTRACT

Capital market transactions have been one of
the main elements of modern economy via be-
ing so developed and complicated by the ef-
fects of today's technology. They are, along
with insurance and banking activities, one of
the activities that have been most sought af-
ter. In addition to this, capital market transac-
tions have also become the subject of distance
contracts, as a result of the developments in
information technology. Those distance con-
tracts concerning capital market transactions
which are made by using one or more com-
munication devices, have been commonly

OZET

Sermaye piyasas! faaliyetleri glinimiiz tekno-
lojilerinin etkisiyle oldukca gelismis ve modern
ekonominin temel unsurlarindan biri haline gel-
mistir. Sermaye piyasasi faaliyetleri finansal
hizmet sektoriinde bankacilk ve sigortacilik
faaliyetleri ile beraber en cok ragbet géren fa-
aliyetler arasinda yer almaktadir. Bununla bir-
likte sermaye piyasas! islemleri mesafeli stz-
lesmelere de konu olmaktadir. Bir veya birden
fazla sayidaki iletisim aracinin kullaniimasiyla
kurulan sermaye piyasasi hizmetlerine iliskin
bu mesafeli sozlesmeler, bilisim teknolojilerinin
gelismesiyle birlikte dzellikle internet ortamin-
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used especially in internet environment after
the developments of information technolo-
gies. Furthermore, the electronic environment
made this sector more attractive and easier to
transact for companies and investors benefit-
ing from financial services. However, these
developments in capital market transactions
have brought a set of problems along with
them.

KEYWORDS:
Financial services, distance contracts, capital
market transactions, electronic environment

1. INTRODUCTION

HEN CAPITAL MARKET TRANSACTIONS ARE
examined, it could be realized that
purchase and sale of common stocks
come into prominence. The transac-
tions of purchase and sale of com-
mon stocks cannot be conducted
physically in exchanges and to make

such transactions, one needs an intermediary firm or an

investment account opened in a bank. Even though in-
vestors have many different ways to make a purchase/
sale order, they mostly prefer to use internet environ-
ment since it is quite easy and quick. Besides, the oppor-
tunity to make futures contracts, which oblige its parties
to purchase or sale goods, securities or financial indica-
tors having standardized quantity and quality, on a de-
termined future date, for a price and the transactions al-
ready agreed on, which are made in accordance with this
agreements, in electronic environment has increased. In
order to provide the security for law regarding electronic
environment, which has gained more importance after
starting to make those and many more capital market
transactions in electronic environment, some new regu-
lations have been accepted'. In this regard, in case of hav-
ing some conditions, capital market transactions made
in electronic environment are subjected to the Regula-
tion for Distance Contracts Regarding Financial Services

(“the Regulation”) published in Official Gazette num-

bered 29253 dated January 1%, 2015 and the Regulation

brings some new rights and obligations, will be discussed
later on, for the parties of aforementioned transactions
with it.

da yaygin olarak kullaniimaya baslanmistir. Bu
sayede bu sektore yonelim artmis ve finansal
hizmetlerden yararlanmak isteyen yatirimcilar
ve sirketler icin s6z konusu islemleri gercek-
lestirmek oldukca kolaylasmistir. Bu gelismele-
rin dogurdugu hukuki sorunlara c6ztm bulmak
adina kanun koyucu bir takim 6zel diizenleme-
ler getirmistir.

ANAHTAR KELIMELER:
Finansal hizmetler, mesafeli s¢zlesmeler, ser-
maye piyasasl islemleri, elektronik ortam

1. GIRIS

ERMAYE PiYASASI FAALIYETLERI iNCELENDIGINDE,

hisse senedialim satim iglemlerinin 6n plana

ciktig1 goriilmektedir. Borsalarda gercekles-

tirilen hisse senedi alim satim iglemleri fiziki

olarak yapilamamakta, bunun i¢in bir araci

kurum ya dabankalar nezdinde acilan bir ya-

tirim hesab1 gerekmektedir. Yatirimeilarin,
alim satim emrini bircok farkl yéntemle verme imkan
olmasima ragmen giiniimiizde, kolay ve cabuk olmasi
nedeniyle en ¢ok internet ortamu tercih edilmektedir.
Bunun yani sira vadeli islem s6zlesmesi olarak bilinen,
taraflarina standartlastirilmig miktar ve kalitedeki bir
mali, kiymeti veya finansal gostergeyi, belirlenen ileri bir
tarihte bugilinden iizerinde anlasilan fiyattan alma veya
satma yiikiimliiliigli getiren s6zlesmeler ve bu s6zlesme-
lere bagl islemler de elektronik ortamda yapilmaktadir.
Bu tiir ve daha bir¢ok sermaye piyasasi isgleminin elekt-
ronik ortamda yapilmaya baglanmasiyla énem kazanan
elektronik ortama iligkin hukuki giivenligin saglanmasi
amactyla yeni diizenlemeler yapilmaya baglanmigtir’. Bu
baglamda elektronik ortamda yapilan sermaye piyasasi
islemleri baz1 sartlarin varlig: halinde 31.01.2015 tarih-
li ve 29253 sayil1 Resmi Gazetede yayimlanan Finansal
Hizmetlere Iligkin Mesafeli Sozlesmeler Yonetmeligine
(“Yonetmelik”) tabidir. Yonetmelik s6z konusu islem-
lerin taraflar icin ileride bahsedecegimiz birtakim yeni
haklar: ve yiikiimliiliikleri de beraberinde getirmektedir.
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2. DISTANCE CONTRACTS REGARDING CAPITAL
MARKET TRANSACTIONS AND RELEVANT LEG-
ISLATION

2.1. General

Distance contract is not a sort of agreement such as lease,
sale or construction agreement, but it is a notion indicat-
ingthe structure of agreement. Thereby, all kind of agree-
ments may be made as distance contract provided that
obeying general principals. Within this context, the gen-
eral provisions of the Turkish Code of Obligations (“the
Code of Obligations”) are applied for establishing and
interpreting of distance contracts. It should be indicated
that, if an agreement is a distance contract regarding
capital market transactions, it would not bear any dif-
ferent consequences in respect to law of obligations?®.
Also, it is obvious that the general provisions especially
concerning capital markets of the Turkish Commercial
Code (“the Commercial Code”) would be applicable, to
acertain extent, to the distance contracts regarding capi-
tal market transactions.

The particular legislations applicable to distance con-
tracts regarding capital market transactions made in
electronic environment are the Capital Market Law, the
Law Regulating Electronic Commerce and the Regula-
tion for Distance Contracts Regarding Financial Servic-
es. The two of those legislations will be explained in this
section and the Regulation for Distance Contracts Re-
garding Financial Services which is the main subject of
this article will be examined in detail, in the next section.

2.2. The Capital Market Law

The principal regulation applicable to distance contracts
regarding capital market transactions is the Capital Mar-
ket Law numbered 6362 (“the Law numbered 6362”).
According to the Law numbered 6362, both fulfilling the
conditions regarding establishment, capital and staff, and
obtaining permission from the Capital Markets Board
(“the Board”) is required in order to make any capital
market transaction. In the paragraph three of the article
99 of the Law numbered 6362, the subject of making cap-
ital market transaction on the internet is expressed and
according to this provision, the permission of the Board
is a must. However, sometimes mentioned activities are
made without getting any permission of the Board and
so the relevant provision mentioned above is infringed.
For this reason, according to the Law numbered 6362,

2. SERMAYE PiYASASI ISLEMLERINE iLISKIN
MESAFELi SOZLESMELER VE iLGILi MEVZUAT

2.1. Genel Olarak

Mesafeli sozlesme; kira, satig veya eser gibi bir s6zlesme
tiirii olmayip, s6zlesmenin kurulug tarzini ifade eden bir
kavramdir. Béylece her tiirlii sozlesme genel esaslara
uygun olmak sartiyla mesafeli sézlesme 6zelliini haiz
olabilir. Bu baglamda mesafeli sdzlesmelerin kurulmasi
ve yorumlanmasi acgisindan Tiirk Bor¢lar Kanunu'nun
genel hitkiimleri uygulanacaktir. Belirtmek gerekir ki il-
gili sozlesmenin sermaye piyasasi islemlerine iligkin me-
safeli bir s6zlesme olmasi borc¢lar hukukunun genel kav-
ramlar1 bakimindan bir farkhilik tasimamaktadir?. Tiirk
Ticaret Kanunu'nun (“TTK”) 6zellikle sermaye piyasa-
s ilgilendiren genel nitelikteki hiikiimleri de sermaye
piyasasi islemlerine iligkin mesafeli s6zlesmelere uygun
diistiigii 6lciide uygulanacag aciktir.

Elektronik ortamda gerceklestirilen sermaye piyasasi
iglemlerine iligkin mesafeli sozlesmelere uygulanacak
ozel mevzuat ise; Sermaye Piyasasi Kanunu, Elektronik
Ticaretin Diizenlenmesi Hakkinda Kanun ve Finansal
Hizmetlere Iliskin Mesafeli S6zlesmeler Yonetmeligi‘dir.
Bunlardan ilk ikisi bu boliimde, makalemizin esas ko-
nusunu olusturan Finansal Hizmetlere Iliskin Mesafeli
Sozlesmeler Yonetmeligi ise bir sonraki béliimde ayrin-
tili bir sekilde incelenecektir.

2.2. Sermaye Piyasasi Kanunu

Sermaye piyasasi islemlerine iliskin mesafeli s6zlesme-
lere uygulanacak temel diizenleme, 6362 sayil1 Sermaye
Piyasas1 Kanunudur (“6362 sayili Kanun”). Sermaye
piyasas! islemlerinin yapilabilmesi icin 6362 sayili Ka-
nun geregince; kurulus, sermaye ve personele iligkin bir-
takim sartlarin saglanmasiyla beraber Sermaye Piyasasi
Kurulu'ndan (“Kurul”) da izin alinmasi gerekmektedir.
6362 sayili Kanun'un 99. maddesinin iiciincii fikrasinda
yer alan hiikiimde, internet {izerinden gerceklestirilen
sermaye piyasasl islemleri {izerinde durulmus olup yine
ayni madde uyarinca bu iglemlerin gerceklestirilmesi
icin Kurul izni sart kogulmugstur. Ancak zaman zaman
Kurul izni alinmadan internet {izerinden s6z konusu fa-
aliyetler gerceklestirilmekte ve ilgili hiikiim ihlal edile-
bilmektedir. Bu nedenle Kurul birtakim ihlallerin 6niine
gecebilmek adina 6362 sayii Kanun uyarinca izinsiz is-
lem yapildigini tespit ettigi noktada s6z konusu kurulug
ya da kisiye baz1 yaptirimlar uygulama yetkisine sahip-
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in order to prevent those infringements, the Board has
the authority to apply some sanctions to institutions or
persons making such unpermitted transactions®. Pursu-
ant to the relevant provision of the Law numbered 6362,
the Board may block off the access of hosting and content
providers via courts’ ruling, if they are resident or via the
Information Technologies and Communications Au-
thority if they are operated abroad.

2.3. The Law Regulating Electronic Commerce

Another regulation regarding distance contracts, and
in this regards capital market transactions might be the
subject of it, is the Law Regulating Electronic Commerce
Numbered 6563 (“the Law numbered 6563”). The Law
numbered 6563 states that under the scope of electronic
commerce, parties of the agreements are service provid-
ers, intermediary service providers and purchasers. De-
spite the fact that this article focuses on capital market
transactions mainly within the frame of the Regulation,
it should be indicated that the base of the Regulation is
the Law on the Protection of the Consumers numbered
6502 (“the Law numbered 6502” or “the Law”) and
both the Regulation and the Law are applicable only to
the cases in which one of the parties is a consumer. On
the other hand, the Law numbered 6563 applies all
agreements regarding electronic commerce activities; in
all cases in which one of the parties is a consumer or not.
In this context, one of the general legislations applicable
to capital market transactions without considering the
parties as to whether one of them is a consumer or not, is
the Law numbered 6563.

3.THEREGULATION FORDISTANCE CONTRACTS
REGARDING FINANCIAL SERVICES

The notion of “distance contract” has been introduced in
Turkish Law by the Law of the Protection of the Consum-
ers numbered 4822 which has been superseded. Also the
Law numbered 6502 embodies the subject of distance
contracts afterwards and as it is mentioned above, this
notion is not a typical agreement, but it is a way to make
it. As indicated above, the Law numbered 6502 is ap-
plicable only if one of parties is a consumer. Hence, the
Law numbered 6502 does not apply to all capital market
transactions, since in capital market transactions, one of
the parties is not always a consumer.

According to the Law, not only using a telecommunica-
tion device (phone, internet etc.) is required, but also the

tir®. S6zkonusu hitkme gore Kurul, icerik ve yer saglayici-
larin yurt icinde olmasi halinde mahkemeler araciligiyla,
yurt disinda olmasi halinde ise Bilgi Teknolojileri ve ile-
tisim Kurumu aracilifiyla erigsimi engelleyebilmektedir.

2.3. Elektronik Ticaretin Diizenlenmesi Hakkinda
Kanun

Mesafeli s6zlesmeleri yakindan ilgilendiren ve bu bag-
lamda sermaye piyasasi islemlerinin konu olabilecegi
bir diger diizenleme ise 6563 sayili1 Elektronik Ticare-
tin Diizenlenmesi Hakkinda Kanun'dur (“6563 sayili
Kanun”). 6563 sayil1 Kanun’da elektronik ticaret kap-
saminda, s6zlesmelerde yer alan taraflar hizmet sagla-
yicilar, alicilar ve araci hizmet saglayicilar olarak belir-
tilmistir. Her ne kadar sermaye piyasasi islemlerini asil
olarak Yonetmelik cercevesinde degerlendirecek olsak
da, belirtmek gerekir ki, Yonetmeligin dayanag1 6502
sayill Tiiketicinin Korunmasi Hakkinda Kanun'dur
(“6502 say1li Kanun” veya “Kanun”) ve Yonetmelik ve
Kanun sadece taraflardan birinin tiiketici olmasi halinde
uygulama alani bulmaktadir. Ancak 6563 sayil1 Kanun,
taraflarindan biri tiiketici olsun ya da olmasin elektronik
ticaret faaliyetlerine iliskin olarak kurulan sézlesmelere
uygulanabilecektir. Bu baglamda s6z konusu sermaye
piyasasi islemlerinde taraflardan birinin tiiketici olup
olmadigina bakilmaksizin uygulanabilecek genel diizen-
lemelerden biri de 6563 sayili Kanun’dur.

3. FINANSAL HIZMETLERE ILISKIN MESAFELI
SOZLESMELER YONETMELIGI

Miilga 4822 sayili Tiiketicinin Korunmasi1 Hakkinda Ka-
nun ile mesafeli sézlesme kavram Tiirk hukukunda ye-
rini almigtir. Daha sonra 6502 say11 Kanun’da da yer alan
mesafeli s6zlesme kavrami, yukarida da deginildigi gibi
bir sézlegme tiiriinii degil sdzlesmenin kurulus tarzin
ortaya koyan bir kavramdir. Belirtildigi iizere 6502 say1-
I1 Kanun taraflardan birinin tiiketici olmas1 durumunda
uygulanacaktir. Bu nedenle sermaye piyasasi islemlerin-
de taraflardan biri her durumda tiiketici olmayabilece-
ginden 6502 sayil Kanun, tiim sermaye piyasasi islemle-
rine uygulanamayabilecektir.

Kanun kapsaminda bir s6zlesmenin mesafeli s6zlesme
niteligini haiz olabilmesi i¢in uzaktan iletisim araclari-
nin (telefon, internet vb.) kullanilmasinin yam sira bu
hizmet saglama isleminin siirekli olmasi gerekmektedir.
Bu dogrultuda tesadiifi ya da gecici olarak uzaktan ileti-
sim araclarimin kullanilmasi, diger bir ifadeyle elektro-
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activities to provide such services should be constant.
Accordingly, an agreement does not gain the qualifica-
tion of being distance contract only by circumstantially
or temporarily using a telecommunication device, in
other words electronic environment*.

The Regulation for Distance Contracts Regarding Finan-
cial Services, the main subject of this article, has been
prepared with reference to the articles 49 and 84 of the
Law numbered 6502 and been published on the date of
01.31.2015. Thus, the paragraph 7 of the article 49 of the
Law numbered 6502 says that distance contracts regard-
ing financial services, and use of communication instru-
ments, and rights and obligations of purchaser and pro-
vider shall be determined viaregulations. The Regulation
adopted in accordance with that, has been entered into
force on the date of 04.31.2015, after three months from
its publication. In addition to that, because of the fact
that the Regulation on Distance Contracts, published on
the date 0f 11.27.2014, does not apply to agreements con-
cerning financial services, the newly enacted legislation;
the Regulation for Distance Contracts Regarding Finan-
cial Services has filled a crucial legal gap regarding com-
mercial life.

Financial services are defined in the Regulation as the
services regarding all sorts of banking services, loan, in-
surance, individual retirement, investment and payment
services. Within this framework, the Regulation defines
the persons giving services as providers and the persons
benefiting from services as consumers. So, the Regula-
tion would be applied to capital market transactions
evaluated within the scope of investment services, which
is one of the services listed above, if one of the parties has
consumer character.

It is indicated above that, under the scope of the Regu-
lation, the parties of a distance contract regarding capi-
tal market transaction are providers and consumers.
Therefore, it is important to know that how the Regula-
tion defines aforementioned parties, for determining the
practice area of the Regulation. The article 4 titled “Defi-
nitions” of the Regulation defines providers as “legal or

nik ortam kullanilmasi s6z konusu sézlesmeye mesafeli
sozlesme olma niteligini kazandirmaz*.

Makalemizin esas konusunu olusturan Finansal Hiz-
metlere Iliskin Mesafeli Sézlesmeler Yonetmeligi 6502
say1ll1 Kanun’un 49 ve 84. maddelerine dayanilarak hazir-
lanmig ve 31.01.2015 tarihinde yayimlanmigtir. Nitekim
Kanun’un 49. maddesinin yedinci fikrasinda; finansal
hizmetlere iligkin mesafeli s6zlesmelerin, uzaktan ileti-
sim araclarinin kullanilmasinin, tiiketici ile saglayicinin
hakve yiikiimliiliiklerinin yonetmelikle belirlenecegi ifa-
de edilmistir. Bu dogrultuda ¢ikarilmis olan s6z konusu
Yonetmelik, yayim tarihinden {i¢ ay sonra 31.04.2015’te
yiiriirlii§e girmigstir. Bununla birlikte 27.11.2014 tarihin-
de yayimlanan Mesafeli S6zlesmeler Yonetmeligi finan-
sal hizmetler ile ilgili s6zlesmelere uygulanamadig icin
yeni ¢ikarilan Finansal Hizmetlere Iliskin Mesafeli S6z-
lesmeler Yonetmeligi ekonomik hayata iligkin 6nemli bir
eksikligi gidermis ve yerinde bir diizenleme olmusgtur.

Yonetmelikte finansal hizmetler; her tiirlit banka hizme-
ti, kredi, sigorta, bireysel emeklilik, yatirim ve 6deme ile
ilgili hizmetler olarak tamimlanmigtir. Yonetmelik, bu
cercevede hizmet sunan kisileri saglayici, sunulan hiz-
metten yararlanan kisileri ise tiiketici olarak tanimla-
migtir. Bu dogrultuda sayilan hizmet tiirlerinden yatirim
hizmeti kapsaminda degerlendirilecek olan sermaye pi-
yasasl islemlerine, islemin taraflarindan birinin tiiketici
sifatina sahip oldugu durumlarda Yonetmelik uygulana-
bilecektir.

Sermaye piyasasi iglemlerine iligkin mesafeli s6zlesme-
lerin taraflarinin, Yonetmelik kapsaminda saglayicilar
ve tiiketiciler oldugunu belirtmistik. Bu dogrultuda s6z
konusu taraflarin Yonetmelikte nasil tanimlandigi Y6-
netmeligin uygulama alaninin tespiti acisindan énem arz
etmektedir. Yonetmeligin “Tanimlar” baghkl 4. madde-
sinde saglayicilar su sekilde tanimlanmugtir: “Kamu tiizel
kisileri de dahil olmak iizere ticari veya mesleki amaglarla
tiiketiciye hizmet sunan ya da hizmet sunanin adina ya da
hesabina hareket eden gercek veya tiizel kigiler”. Yonet-
meligin uygulama alani buldugu durumlarda sermaye
piyasasi islemlerine iligkin mesafeli sdzlesmelerin diger

1 Mehmet Demir, Mesafeli szlesmelerin internet
Uzerinden Kurulmasi, (Ankara: Turhan, 2004), 68.
2 Necip Kocayusufpasaoglu, Borclar Hukukuna Giris

Hukuki [slem Szlesme, (istanbul: Filiz, 2008), 225.
3 Nusret Cetin, Hatice Ebru Téremis ve Zeynep
Cantimur, 6362 sayil Sermaye Piyasasi Kanunu'nun

Sistematik Analizi, (Ankara; Yetkin, 2014), 217.
4 Necip Kocayusufpasaoglu, Borclar Hukukuna Giris
Hukuki Islem Sézlesme, (Istanbul: Filiz, 2008), 213.
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real persons, including public corporations, providing ser-
vices to consumers or acting on behalf of or on account of
servicers, with commercial or professional purposes”. In
cases of the Regulation is applicable, the other party of
a distance contract regarding capital market transaction
is the consumer. Consumers are defined in the article
4 titled “Definitions” of the Regulation as “legal or real
persons acting with non-commercial and non-professional
purposes”.

However, it should be noticed that, according to an opin-
ion of doctrine, all activities made by corporate persons
are deemed as business transactions, since they do not
have ordinary business area. Yet, the legislator does not
indicate any ordinary business area for corporate per-
sons in the relevant article 19 of the Commercial Code.
Consequently, it is not possible to assume corporate
persons as consumer in any of their relations. So, if one
of the parties is corporate person intending to make dis-
tance contract regarding capital market transaction, the
Regulation would not be applied to such relation, since

tarafini ise tiiketiciler olusturacaktir. Tiiketiciler, Yonet-
meligin “Tanimlar” baglikl 4. maddesinde “Ticari veya
mesleki olmayan amaglarla hareket eden gercek veya tiizel
kisiler” olarak tamimlanmugtur.

Ancak dikkat edilmelidir ki doktrinde kabul goren bir
goriige gore, tiizel kisi tacirlerin adi sahalar1 bulunma-
digindan, bunlarin yaptiklar: tiim isler ticari is olarak
nitelendirilir. Zira TTK’nin konu ile ilgili 19. maddesinde
de tiizel kisi tacirlerin adi sahalar1 kanun koyucu tarafin-
dan gosterilmemigtir. Bu nedenle tacir olan tiizel kisile-
rin herhangi bir hukuki iligkilerinde tiiketici say1lmalar1
miimkiin degildir. Boylece sermaye piyasasi islemlerine
iliskin mesafeli s6zlesme kurmak isteyen taraflar tiizel
kisi tacir ise, tiiketici sifatim1 haiz olamayacaklar ve soz
konusu Yonetmelik bahse konu iligkilere uygulanmaya-
caktir. Bununla beraber tacir olmayan tiizel kisiler (der-
nek, vakif vb.) ve gercek kisilerin, tiiketici sifatina sahip
olarak yapacaklar1 sermaye piyasasi islemlerine iligkin
mesafeli sozlesmelerde Yonetmeligin uygulama alani
bulacag aciktir.
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corporate persons cannot possess any characteristic of a
consumer. Besides, it is apparent that the Regulation is
applicable to distance contracts regarding capital mar-
ket transactions made by non-commercial legal persons
(such as foundations and societies and etc.) and real per-
sons acting with having consumer character.

3.1. The Obligations of Providers under the Regu-
lation

3.1.1. The Obligation of Preliminary Informing

Pursuant to the article 5 of the Regulation, before ex-
pressing their intent to make contract regarding a capital
market transaction, providers shall state some informa-
tion in accordance with the used communication device.
Within this scope, providers are obliged to predicate
their information indicated in the Regulation to the op-
posite parties acting as consumers in distance contracts
regarding capital market transactions. Therefore, when
considering the structure of agreement, those provisions
of the Regulation become more important because of the
fact that by those provisions the consumers obtain all
required information concerning providers standing op-
posite side of distance contracts regarding capital market
transactions. The stipulated information listed in the ar-
ticle 5 of the Regulation is as follows:

a. Providers’ and if available their representatives’ main
subject of activities, MERSIS (the Central Registration
System of the Ministry of Customs and Trade) numbers,
full address, electronic mail address, telephone num-
bers and if available other communication informa-
tion,

b. If there is an intermediary between provider and
consumer, for providing financial services to consum-
er; name, title, full address, and information about au-
thority of intermediary for determining his capacity of
authorization,

c. Information concerning main specifications of finan-
cial services,

d. Total price, including taxes, of the financial services; if
the price cannot be calculated because of its character-
istics, its calculation method; if available the expenses
regarding performances and if these cannot be calcu-
lated in advance, information regarding payable sup-
plementary expenses,

3.1. Saglayicilarin Yénetmelikte Diizenlenen Yii-
kiimliiliikleri

3.1.1. On Bilgilendirme Yapilmasi

Yonetmeligin 5. maddesi uyarinca saglayicilar, finansal
hizmetlere iliskin mesafeli s6zlesmeyi kurma iradelerini
aciklamadan 6nce tiiketicilere bazi bilgilerini kullanilan
uzaktan iletisim aracina uygun olarak aciklamak zorun-
dadirlar. Bu kapsamda saglayicilar, sermaye piyasasi is-
lemlerine iligkin mesafeli sozlesmelerde, tiiketici olarak
hareket eden s6zlesmenin kars: tarafina Yonetmelikte
belirtilen bilgilerini aciklamakla yiikiimlii olacaktir. Boy-
lece tiiketiciler mesafeli s6zlesmenin kargi tarafinda yer
alan saglayicilara iligkin gerekli bilgileri edinmis olaca-
gindan Yonetmeligin bu diizenlemesi sézlesmenin kuru-
lus tarz1 goz 6niine alindifinda biiyiik 6nem arz etmek-
tedir. Bildirilmesi 6ngoriilen bilgiler ise Yonetmeligin 5.
maddesinde g6yle siralanmigtir:

a. Saglayicinin ve varsa temsilcisinin esas faaliyet konu-
su, MERSIS numaras, acik adresi, elektronik posta ad-
resi, telefon numarasi ve varsa diger iletisim bilgileri,

b. Finansal hizmetin tiiketiciye saglanmasinda saglayici
ile tiiketici arasinda bir araci varsa bu aracinin ada,
unvani, acik adresi ve hangi nitelikle iglem yapabilme
yetkisine sahip olduguna iliskin bilgiler,

c. Finansal hizmetin temel niteliklerine iligkin bilgiler,

d. Finansal hizmetin tiim vergiler dhil toplam fiyati, ni-
teligi itibariyla fiyat1 6nceden hesaplanamiyorsa fiya-
tin hesaplanma usulii, varsa ifaya iliskin masraflar ile
bunlarin énceden hesaplanamamasi halinde ek mas-
raflarin 6denebilecegine iliskin bilgiler,

e. Dogasi geregi ya da gerceklestirilecek islemlere bagh
olarak 6zel baz riskler tagiyan veya fiyatlar: saglayici-
nin kontrolii disinda finansal piyasadaki dalgalanma-
lara gore degisen veya gecmis verileri gelecekte oluga-
cak degerler icin bir gosterge olusturmayan finansal
araclarin finansal hizmetlerde kullamilmas:i halinde,
bu araglara iligkin bilgiler,

f. Varsa tiiketici tarafindan 6denmesi gereken diger vergi
ve iicretlere iligkin bilgiler,

g. Sunulan bilgilerin belirli bir siire gecerli olmasi halin-
de, bu siireye iliskin bilgiler,
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e. If financial instruments are used in financial services,
information of such financial instruments; bearing
some particular risks naturally or based on transac-
tions, or having unstable price beyond control of pro-
viders because of financial market turbulences, or
having past data which are not deemed as indicator for
future values,

f. If available, information regarding other taxes and fees
should be paid by the consumer,

g. If submitted information are valid only for alimited
duration, information concerning such duration,

h. Information regarding payment and performance,
and if available covenants regarding them,

i. If the consumer covers some additional expenses re-
garding use of a telecommunication device, informa-
tion concerning such expenses,

Jj- Information regarding period, method and usage con-
ditions of the right of withdrawal and if available, meth-
od of calculation of the amounts to be paid by consum-
ers pursuant to the article 11 of the Regulation,

k. For sending notification of withdrawal to; full address,
electronic mail address, telephone number and if avail-
able other information of communication,

L. In cases of not using the right of withdrawal in accord-
ance with article 13 of the Regulation; information con-
cerning that consumers shall not benefit from the right
of withdrawal, or conditions in which they lose their
right of withdrawal,

m. Information regarding minimum duration of the
agreement, if there is a financial service performance
repeated in continuous or regular intervals,

n. Contract’s conditions concerning unilaterally cancel-
lation of agreement by parties in cases of having jus-
tified reasons, and in such cases, if available, informa-
tion regarding payable penal obligations.

Also, in article 6 of the Regulation, the method of inform-
ing consumers about the information listed above has
been indicated. Accordingly, in accordance with the tel-
ecommunication device that is used, consumers should
be notified of this information in such a format that is

h. Odeme ve ifaya iliskin bilgiler ile varsa bunlara iliskin
taahhiitler,

1. Uzaktan iletisim aracinin kullanilmasina iligkin bazi ek
masraflarin tiiketici tarafindan karsilanacak olmasi
halinde, bu masraflara iligkin bilgiler,

j. Cayma hakkinin kullanilma sartlary, siiresi, usulii, var-
sa tiiketicinin Yonetmeligi 11. maddesine gore 6demek-
le yiikiimlii olacagi meblagin hesaplanma yontemine
iliskin bilgiler,

k. Cayma bildiriminin yapilacag acik adres, elektronik
posta adresi, telefon numarasi ve varsa diger iletisim
bilgileri,

L. Yonetmeligin 13. maddesi uyarinca cayma hakkinin
kullamilamadig1 durumlarda; tiiketicinin cayma hak-
kindan faydalanamayacagina ya da hangi kosullarda
cayma hakkini kaybedecegine iligkin bilgiler,

m. Stirekli veya diizenli araliklarla tekrarlanan bir finan-
sal hizmet ediminin s6z konusu olmasi halinde, s6z-
lesmenin asgari sliresine iligkin bilgiler,

n. Taraflarin, hakl sebeplerin varhigi halinde, s6zlesmeyi
tek tarafli feshedebileceklerine iligkin s6zlesme sartla-
r1ve bu durumda varsa édenmesi gereken cezai sartlar
hakkinda bilgiler.

S6z konusu Yonetmeligin 6. maddesinde ise kanun ko-
yucu, madde metninde belirtilen bilgilerin tiiketicilere
hangi yontem ile bildirilecegini belirlemistir. Buna gore
kullanilan uzaktan iletisim aracina uygun olarak soz
konusu bilgiler en az on iki punto biiyiikliiglinde, acik,
sade, anlasilabilir ve okunabilir bir sekilde yazili olarak
veya kalic1 veri saklayicisi ile tiiketiciye bildirilmelidir.
Bu noktada sesli iletigim araclar1 ve benzeri ortamlarda
gerceklestirilen iglemlere yonelik istisnaya dikkat edil-
melidir; finansal hizmetlere iliskin mesafeli s6zlesmeler,
sesli iletisim araclariyla veya sinirh alanda ya da zaman-
da sunuldugu bir ortam yoluyla kuruluyor ise yukarida
listelenen bildirilmesi gerekli bilgilerden (c), (d), (j) ve (1)
maddelerinde belirtilen bilgilerin aciklanmasi yeterlidir.

Sermaye piyasasi iglemlerine iliskin mesafeli s6zlesme-
lerde saglayici olarak bulunan taraflar, Yonetmeligin 6n
bilgilendirme yiikiimliiliigiine iligkin aciklanan hiikiim-
lerine uymak mecburiyetinde olup yapilacak 6n bilgi-
lendirmenin kullanilan uzaktan iletisim aracina uygun

ARTICLETTER|SUMMER 2015



at least twelve point font, clear, simple, understandable
and readable, in written or with permanent data register.
At this point, attention should be paid to the exemption
of the transactions performed by voice communication
devices and in similar environments; if the distance con-
tracts regarding financial services are made with a voice
communication device or in the environment served
with limited space or time, the explanation of the infor-
mation to be notified specified in the aforementioned
articles (c), (d), (j) and (1) is sufficient.

The parties stayed as providers in the distance contracts
regarding capital market transactions, have to obey the
provisions described above regarding preliminary in-
forming requirements of the Regulation, and they shall
pay attention to make it understandable for consumers
that the preliminary informing is made for commercial
purposes, appropriately with telecommunication device
thatis used.

olarak ticari amagcla yapildiginin tiiketici tarafindan an-
lagilabilir olmasina dikkat etmelidirler.

3.1.2. Finansal Hizmetlere iliskin Mesafeli S6z-
lesmelerin Diizenlenmesi

Yonetmeligin 7. maddesinde, kanun koyucu finansal hiz-
metlere ve bdylece sermaye piyasasi hizmetlerine iligkin
olarak yapilacak mesafeli s6zlesmelerde, 6n bilgilendir-
me ylikiimliiliigii kapsaminda bildirilmesi gereken bilgi-
lerin yam sira diger bazi bilgilerin de belirtilmesi gerekti-
gini ifade etmigtir. Bunlar;

a. Tiiketicinin ad1, soyads, acik adresi, varsa elektronik
posta adresi, telefon numarasi ve diger iletisim bilgileri,

b. Tiiketicilerin sikayet ve itirazlar: konusundaki bagvu-
rularim tiiketici mahkemesine veya tiiketici hakem he-
yetine yapabileceklerine dair bilgiler,
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3.1.2. Preparing of the Distance Contracts Re-
garding Financial Services

Inthe Article 7 of the Regulation, the legislator has stated
that in distance contracts related to the financial services
and the capital market services, right along with the obli-
gation of preliminary informing some other information
shall be notified as well. These are:

a. Consumer’s name, last name, full address, if available
electronic mail address, telephone number and other
contact information,

b. The information that they can make an application on
consumers’ complaints and objections to the consum-
er courts or the arbitration committees as consumers,

c. If available, the information concerning guarantee
funds or other compensation arrangements,

d. Ifavailable, the information relating to other remedies
that consumers may apply and

e.If available, the information regarding payment plan.

It should be emphasized that the providers are obliged
to make an agreement containing all stated informa-
tion and to forward all the provisions of this agreement
on hard copy or with a permanent data register. In other
words, the providers of such distance contracts made
with regard to capital market services are subject to
these specified obligations, and if it is requested by the
persons participating in this process as a consumer and
during the period of the contract continuing, providers
have to send a sample of the contract to the related per-
sons written on paper for free of charge. This obligation
must be fulfilled before the declaration of the consumer’s
intent for making such contract. However, if the contract
is made via distance communication tool which is not
suitable to be informed by writing, this must be sent right
after the conclusion of contract.

3.1.3. The Obligations Concerning the Right of
Withdrawal

The Regulation has examined the right of withdrawal in
parallel to the Law, and according to the relevant provi-
sions, the consumers can withdraw from distance con-
tracts regarding capital market services in 14 (fourteen)
days without indicating any reason and without paying

c. Varsa garanti fonu ya da diger tazminat diizenlemele-
rine iligkin bilgiler,

d. Varsa tiiketicilerin bagvurabilecegi diger ¢6ziim yolla-
rina iligkin bilgiler ve

e. Varsa 6deme planina iligkin bilgilerdir.

Onemle belirtmek gerekir ki saglayicilar belirtilen tiim
bilgileri iceren bir s6zlesme diizenlemek ve bu s6zles-
menin biitiin sartlarini kagit izerinde veya kalic1 veri
saklayicisi ile tiiketiciye iletmek zorundadirlar. Diger
bir deyisle sermaye piyasasi hizmetlerine iligkin olarak
yapilacak mesafeli s6zlesmelerde saglayicilar, belirtilen
bu yiikiimliiliiklere tabi olup, bu islemlere tiiketici sifa-
t1ile katilan kisiler tarafindan talep edildigi takdirde ve
sozlesmenin devam ettigi siire icinde herhangi bir {icret
talep etmeksizin sdzlesmenin kagit iizerinde yazili bir
ornegini ilgili kisilere gondermek mecburiyetindedirler.
Bu yiikiimliiligiin tiiketicinin sézlesmeyi kuran irade-
sini yoneltmesinden 6nce yerine getirilmesi gerekmek-
tedir. Ancak yazili bilgilendirmeye elverisli olmayan bir
uzaktan iletigim araci kullamlarak sézlesme kuruluyor
ise sdzlesmenin kurulmasindan hemen sonra génderil-
mesi gerekecektir.

3.1.3. Cayma Hakkina iliskin Yiikiimliiliikkler

Yonetmelik, cayma hakkini Kanun’a paralel bir sekilde
ele almis olupilgili hitkiimler uyarinca tiiketiciler, serma-
ye piyasasi hizmetlerine iligkin mesafeli s6zlesmelerden
14 (on dort) giin icinde herhangi bir gerekce gostermek-
sizin ve cezai sart 6demeksizin cayma hakkina sahiptir.
Yonetmelikte tiiketicinin cayma hakk: konusunda bilgi-
lendirildigini ispat etmek, saglayicinin yiikiimliiliikleri
arasinda sayllmugtir. Tiiketicinin belirtilen siirede gerek-
ce gostermeksizin cayabilmesi ve bu hakkina iligkin bil-
gilendirildiginin ispatinin saglayiciya yiiklenmis olmasi
hususlar ele alindifinda, s6z konusu hiitkmiin acik bir
sekilde tiiketici lehine diizenledigi anlasilmaktadir.

Cayma hakkina iligkin olarak saglayicinin yiikiimliiliik-
lerinden biri de Yonetmeligin 9. maddesinin ikinci fik-
rasinda yer almaktadir. Buna gore internet iizerinden
tliketiciye cayma hakkina iligkin bir secenek sunulmasi
durumunda tiiketici cayma talebinde bulunursa sagla-
y1ic1 bu talebin kendisine ulagtiina iligkin teyit bilgisini
tiiketiciye derhal iletmelidir. Ayrica, Yonetmeligin 10.
maddesi saglayiciyl, tiiketici tarafindan cayma hakki
kullanilmasi1 durumunda, hakkin kullamildig1 tarihten
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any payment of penalty. Proving that the consumer is in-
formed about the right of withdrawal is listed among the
obligations of providers in the Regulation. When evalu-
ating that consumers have the right to withdraw from
contracts without any justification and proving that the
consumer is informed about such right is an obligation of
providers, it can be understood that the provision is regu-
lated clearly in favor of consumers.

Interms of the right of withdrawal, one of the obligations
of the provider is also included in the second paragraph
of article 9 of the Regulation. According to this, in case of
an option regarding the right of withdrawal offered to the
consumer via internet, if the consumer requests to with-
draw, the provider must promptly send to the consumer
confirmation about receiving the request. Furthermore,
in case that the consumer exercises its right to withdraw,
article 10 of the Regulation enjoins providers to repay
all payment excluding the expenses and costs stipulated
in the first paragraph of article 11 of the Regulation, in a
lump and in accordance with the payment instrument
thatis used, to the consumer within 30 (thirty) days from
the date of exercising the right. At the same time, provid-
ers shall take all necessary measures for transmitting the
right of withdrawal, and determination or records to be
made in electronic or physical environment.

Article 12 of the Regulations lays down provisions re-
garding the effects of exercising the right of withdrawal
to subsidiary agreements, and pursuant to this article,
in case that the consumer use its right to withdraw, the
providers in distance contracts regarding capital market
services are obliged to immediately notify this situation
to third persons who are parties of the subsidiary agree-
ments, in written or by permanent data registers.

3.2. The Rights and Obligations of Consumers

Demanding a written sample of the agreement without
any charges in the period of contractual relationship in
respect to the financial service, is one the first rights of
the consumers regulated by the Regulation. Further,
the Regulation states that if it fits with qualifications of
the financial service, the consumers possess the right to
change the telecommunication device that is used. To
illustrate, a consumer may request getting the service
by phone conversations or by electronic mail ways to a
proper extent.

itibaren 30 (otuz) giin icinde Yonetmeligin 11. maddesi-
nin birinci fikrasinda belirtilen masraf ve bedeller haric
diger tiim 6demeleri, kullanilan 6deme araclarina uygun
olarak ve tek seferde tiiketiciye iade etmekle yiikiimlii
kilmigtir. Bununla birlikte saglayici, cayma hakkinin ile-
tilmesi ile fiziki veya elektronik ortamda yapilacak tespit
veya kayitlar icin gerekli dnlemleri almakla yiikiimliidiir.

Yonetmeligin 12. maddesi ise cayma hakkinin kullanimi-
nin yan sozlesmelere etkisini diizenlenmis olup madde
hitkmiine gore sermaye piyasas1 hizmetlerine iligkin me-
safeli sozlesmelerde saglayicy, tiiketicinin cayma hakkini
kullanmasi durumunda, bunun yan sézlesmenin tarafi
olan iiciincii kisiye yazih olarak veya kalici veri saklayici
ile derhal bildirmekle yiikiimlii tutulmusgtur.

3.2. Tiiketicilerin Hak ve Yiikiimliiliikleri

Tiiketicinin, Yonetmelik cercevesinde diizenlenen hak-
larindan ilki finansal hizmete iligkin mesafeli s6zlesme
iligkisi siiresince, herhangi bir iicret 6demeden sozleg-
menin kagit izerinde yazili bir 6rnegini talep edebilme-
sidir. Buna ilaveten Yonetmelik, finansal hizmetin niteli-
giyle bagdagmasi halinde tiiketicinin kullanilan uzaktan
iletisim aracini degistirme hakkina sahip oldugunu ifade
etmistir. Ornegin, tiiketici, telefon goriismeleri ile sagla-
nan bir finansal hizmetin, niteligi uygun diisttigii 6lciide
elektronik posta yolu ile saglanmasini talep edebilecek-
tir.

Tiiketicinin Yonetmelik kapsaminda diizenlenen bir
diger hakki ise finansal hizmetlere iliskin mesafeli s6z-
lesmelerden 14 (on dért) giin icinde herhangi bir gerek-
ce gostermeden ve cezai sart 6demeden cayabilmesidir.
Cayma hakki olarak ifade edilen bu hak, Yonetmelik
kapsaminda agagida belirtilen esaslar cercevesinde ele
alinmgtir.

3.2.1. Cayma Hakki ve Kullanim

Belirtildigi gibi Yonetmelik cercevesinde tiiketiciler s6z-
lesmeden 14 (on dort) giin icinde cayabileceklerdir. Y6-
netmeligi 8. maddesinin ikinci fikrasi uyarinca bu siire
kural olarak sodzlesmenin kuruldugu tarihte baglaya-
caktir. Bununla birlikte eger s6z konusu s6zlesme kagit
lizerinde veya kalic1 veri saklayicisi vasitasiyla tiiketiciye
verildigi tarih sézlesmenin kurulmasindan daha sonra
ise cayma hakk siiresi, tiiketicinin sézlesmenin biitiin
sartlarini edindigi tarihten itibaren baglayacaktir.
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Another right of consumers arranged in the Regulation is
that they can withdraw from distance contracts regard-
ing financial services within 14 (fourteen) days without
any reason and paying any penalty. This right is called the
right of withdrawal and it is examined in the Regulation
under the scope of some principles clarified below.

3.2.1. The Right of Withdrawal and Its Usage

As it is stated above, consumer may withdraw from con-
tracts within 14 (fourteen) days pursuant to the Regula-
tion. According to the second paragraph of article 8 of the
Regulation, this time period commences at the date of
entering into an agreement. Besides, if such agreement is
physically wrote on a paper or gave by a permanent data
register to consumer after entering into, the time period
of the right of withdrawal starts from the date that the
consumer obtains all conditions of the agreement.

Consumers may notify providers in respect of exercising
the right of withdrawal in written or by permanent data
register. About that case, the legislator have been drafted
a “sample withdrawal form” as an annex of the Regula-
tion, and if consumers desire to exercise the right, they
can either use such form or make an express statement
indicating the decision of withdrawal. As it is specified in
article 12 of the Regulation, in case that the consumer ex-
ercise its right to withdraw, if available, subsidiary agree-
ments shall be terminated without paying any compen-
sation or penalty.

3.2.2. The Obligations of Consumers

Pursuant to article 11 of the Regulation, consumers shall
reimburse the price of the service performed in accord-
ance with the agreement and subsidiary agreements, if
available, the costs paid to state institutions or organi-
zations, or third parties, and the considerations which
must be paid according to the legislation to providers
within 30 (thirty) days from notification of withdrawal.
Otherwise, it shall be assumed that the consumer would
not withdraw from the agreement. In the meantime, ac-
cording to the same provision, the payable price shall not
exceed the amount of the price of performed service and
not be deemed as a penalty anyways. It should be noted
that, in the second paragraph of article 11, the legislator
have referred to the providers’ obligation of preliminary
informing. Pursuant thereto, it is emphasized that the
provider who cannot prove that the information is given,
to the consumer under the scope of the obligation of pre-

Tiiketici cayma hakkini kullandigina iligkin bildirimini
yazili olarak veya kalic1 veri saklayicisi vasitasiyla sagla-
yiciya iletebilir. Bu hususta kanun koyucu Yonetmeligin
eki olarak “6rnek cayma formu” diizenlemis olup tiiketici
istedigi takdirde bu formu kullanabilecegi gibi cayma ka-
rarmni bildiren acik bir beyanda da bulunabilecektir. Y6-
netmeligin 12. maddesinde belirtildigi {izere, tiiketicinin
cayma hakkini kullanmasi halinde, varsa yan sézlesme
de herhangi bir tazminat veya cezai sart deme yiikiim-
liiliigii s6z konusu olmaksizin sona erecektir.

3.2.2. Tiiketicinin Yiikiimliiliikleri

Yonetmeligin 11. maddesi uyarinca tiiketici, cayma bildi-
riminden itibaren 30 (otuz) giin icerisinde s6zlesme ve
yan s6zlesme uyarinca ifa edilen hizmet bedelini, varsa
bir kamu kurum veya kurulusuna ya da ii¢ilincii kisilere
6denmis olan masraflar ile mevzuat geregi 6denmesi
zorunlu olan bedelleri saglayiciya iade etmekle yiikiim-
lidiir. Aksi halde tiiketicinin sézlesmeden caymadig:
kabul edilecektir. Bununla birlikte ayn1 madde hitkmiine
gore 6denmesi gereken bedel, hizmetin ifa edilen payina
diisen miktarin1 agmayacak ve herhangi bir sekilde cezai
sart olarak yorumlanmayacaktir. Dikkat edilmelidir ki
kanun koyucu 11. maddenin ikinci fikrasinda saglayicinin
on bilgilendirme yiikiimliili§iine atif yapmistir. Buna
gore cayma hakkinin kullanilma sartlari, siiresi, usulil,
varsa tiiketicinin 6demekle yiikiimlii olacagi meblagin
hesaplanma ydntemine iligkin bilgileri 6n bilgilendirme
kapsaminda tiiketiciye verdigini ispatlayamayan sagla-
yicinin, yukarida belirtilen bedelleri talep edemeyecegi
vurgulanmigtir.

Yukarida belirtilen esaslar dogrultusunda sermaye pi-
yasasl islemlerine iligkin mesafeli s6zlesmelere tiiketici
sifati ile katilacak olan kisilerin cayma hakk: ve bu hakka
iliskin bahsedilen yiikiimliiliikleri bulunmaktadir. Dik-
kat edilmelidir ki kanun koyucu cayma hakkinin kulla-
nimina simirlamalar getirmistir. Yonetmeligin “Cayma
hakkinin istisnalar1” baglikli 13. maddesi bir takim s6z-
lesmeleri listeleyerek, bu sézlesmelerde tiiketicinin cay-
ma hakki kullanamayacagim belirtmistir. Cayma hakki-
nin kullamimina istisna getiren bu sézlesmeler;

a. Bedeli finansal piyasadaki dalgalanmalara bagli olarak
saglayicinin kontrolii disinda degisen ve bu degisimin
cayma hakk siiresi icinde gerceklesebildigi finansal
hizmetlere iliskin s6zlesmeler;

1. Déviz islemleri,
2. Parapiyasasi araglari,
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liminary informing, about usage conditions of the right
of withdrawal, its time period, its method, if available, the
method of calculation for the amount to be paid by the
consumer, shall not be able to demand the costs stipu-
lated above.

In the directions of the principals stated above, the per-
sons making distance contracts regarding capital market
transactions as consumer have the right of withdrawal
and the obligations concerning such right. Attention
should be paid to that, the legislator have brought some
restrictions for use of the right of withdrawal. Article 13
titled “exceptions of the right of withdrawal” of the Regu-
lation has listed a number of agreements, and has indi-
cated that consumers cannot exercise the right of with-
drawal in those agreements. The agreements bringing
exceptions for the right of withdrawal are;

R R

3. Devredilebilir menkul kiymetler,

4. Yatirim ortaklig: paylari,

5. Finansal varliklara dayali vadeli islem s6zlesmeleri
ve esdeger nakdi uzlasmaya dayali finansal araclar,

6. Vadeli faiz orani anlagmalari,

7. Faiz, doviz ve hisse senedi swaplari,

8. Opsiyon iglemleri ve esdeger nakdi uzlasmaya daya-
l1 finansal araclar.

b. Diger mevzuatta yer alan tiiketici lehine olan hiikiim-
ler sakli kalmak kaydiyla, gecerlilik siiresi bir aydan
az olan seyahat, bagaj sigortasi policeleri veya benzeri
kisa siireli sigorta policelerine iligkin sdzlesmeler,

c. Tiiketicinin cayma hakkini kullanmasindan 6nce,
onun acik onay tizerine taraflarca tamamen ifa edil-

mis olan s6zlegmeler olarak siralanmugtur.
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a. The agreement regarding financial services having a
price changing depends on market fluctuations and is
out of providers’ control and such changes occur in the
period of the right of withdrawal, such as;

1. Foreign currency transactions,

2. Money market instruments,

3. Transferable securities,

4. Investment partnership shares,

5. Futures contracts based on financial assets, and fi-
nancial instruments based on equivalent cash con-
ciliation,

6. Forward interest rate agreements,

7. Interest, foreign currency and share swaps,

8. Option transactions and financial instruments
based on equivalent cash conciliation.

3.3. Yénetmeligin Diger Onemli Hitkiimleri

Yonetmeligin 14. maddesi uyarinca tiiketicinin finansal
hizmetlere iligkin mesafeli sézlesmeyi sona erdirmesi
icin bu talebini herhangi bir uzaktan iletisim araciyla
saglayiciya veya varsa araciya iletmesi yeterli olacaktir.
Ayrica tiiketiciler s6zlesmeyi sona erdirmek icin s6zleg-
menin kurulmasinda kullandiklar1 yéntemden daha agir
kosullar iceren bir yontem kullanmak zorunda birakila-
mayacaktir.

Finansal hizmetlere iligkin mesafeli s6zlesmelerde, sag-
layicilar; cayma hakki, bilgilendirme ve diger hususlar-
daki yiikiimliiliiklerini yerine getirdiklerine dair bilgi
ve belgeleri 3 (ii¢) y1l boyunca saklamak mecburiyetin-
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b. Without prejudice to other legislations’ provisions be-
ing in favor of consumers, the agreements concerning
voyage and baggage policies having less than one year
validity period, or similar short term insurance poli-
cies,

c. The agreement completely performed by the parties
upon the consumer’s express consent, before the right
of withdrawal is exercised.

3.3. Other Important Provisions of the Regulation

According to article 14 of the Regulation, sending termi-
nation request to the provider or intermediary via any
telecommunication device is enough for consumer to
terminate the distance contract regarding financial ser-
vice. Furthermore, consumers shall not be obliged to use
amethod, having more difficult circumstances than they
use during entering into the contract, to terminate the
contract.

In distance contracts regarding financial services, pro-
viders have to reserve the information and documents
3 (three) years round, in regard to that they have per-
formed their obligations concerning the right of with-
drawal, informing and other subjects. Because of the fact
that pursuant to the provisions of the Regulation, the
party with burden of proof is provider; it will be profit-
able to save all information and documents, along the
specified time period, including the distance contract
regarding the service accepted by the consumer, in order
to decrease the risks of future dispute at a minimum and
within the scope of duty of care, by the providers who are
apartytoadistance contract regarding financial services.

Another provision laid down in respect to the provid-
ers takes part in article 16 of the Regulation. According
to this article, if a provider assigns a phone line to a con-
sumer in order to contact about the agreement that they
entered into, the provider shall not choose a higher price
list than usual price list, relating to such phone line.

4. CONCLUSION

By force of today’s technology, making financial transac-
tions in electronic environment particularly in internet
environment bring about some new regulations. Also
capital market activities which constitute an important
part of financial transactions have been transported into
electronic environment and the providers of capital mar-

dedirler. Tiiketicilerin Yonetmelik’te yer alan hiikiimler
cercevesinde bilgilendirildigine iligkin ispat yiikii sagla-
yiciya ait oldugundan sermaye piyasasi islemlerine ilis-
kin mesafeli sézlesmelere taraf olan saglayicilarin, ile-
ride dogacak ihtilaflar: asgari diizeye indirmek adina ve
ozen yiikiimliiliigii kapsaminda, tiiketici tarafindan ka-
bul edilmis olan hizmete iligkin mesafeli s6zlesme dahil
tiim bilgi ve belgeleri 6ngoriilen siire boyunca saklama-
lar1 yerinde olacaktir.

Saglayicilara iliskin olarak diizenlenen bir diger hiitkiim
ise Yonetmeligin 16. maddesinde yer almaktadir. Bu
maddeye gore saglayici tarafindan, kurulmus olan so6z-
lesmeye iligkin olarak tiiketicilerin saglayici ile iletigime
gecebilmesi amaciyla bir telefon hatti tahsis edilmis ise,
bu hat ile ilgili olarak saglayici, olagan iicret tarifesinden
daha yiiksek bir tarife secemeyecektir.

4. SONUC

Gilinlimiiz teknolojisinin geregi olarak basta internet
ortami olmak iizere cogunlukla elektronik ortamda ya-
pilmaya baslanan finansal iglemler, bir kisim yeni diizen-
lemeleri de beraberinde getirmigtir. Finansal iglemlerin
6nemli bir kismim olusturan sermaye piyasasi faaliyet-
leri de elektronik ortama taginmis olup, sermaye piya-
sas1 hizmeti sunanlar ve bu hizmetlerden faydalananlar
internet, telefon vb. araclardan yararlanarak islemlerini
hizl ve pratik bir sekilde gerceklestirmektedirler. Elekt-
ronik ortamda gerceklestirilen sermaye piyasasi islemle-
rine, niteliklerine uygun diistiigii 6l¢iide genel nitelikteki
kanunlar ve diger diizenlemeler de uygulanmaktadir. Bu
islemlerin tabi oldugu ana diizenleme ise 6362 say1li Ser-
maye Piyasasi Kanunu'dur.

6502 say1li Kanun, mesafeli sézlesmelere iligkin diizen-
lemeler ortaya koydugundan elektronik ortamda ger-
ceklestirilen iglemlerin tiiketiciler bakimindan deger-
lendirilmesinde yol gosterici bir diizenlemedir. Finansal
hizmetlere iligkin mesafeli s6zlesmelerin de 6502 sayili
Kanun’un diizenleme alaninda yer almasi bankacilik,
sigortacilik ve yatirim sektorlerinde tiiketicilerin hak ve
yiikiimliiliiklerini belirlemede kolaylik saglamaktadir.

Yatirnm hizmetlerinin 6nemli bir béliimiinii olustu-
ran sermaye piyasasi faaliyetleri de cogunlukla mesa-
feli sézlesme seklinde diizenlenmekte olup 6502 sayili
Kanun’da belirtilen sartlarin varlhigi durumunda bu ka-
nunun finansal hizmetlere iliskin mesafeli s6zlesmeler
icin ortaya koydugu diizenlemelere tabi olmaktadir.
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ket services and the beneficiaries of such services make
their transactions practical and fast by taking advan-
tages of internet, telephone and similar devices. General
principals and other regulations are applicable to an ap-
propriate extent to capital market transactions made in
electronic environment, and the core regulation shall be
applied for such transactions is the Capital Market Law,
Numbered 6362.

The Law numbered 6502 is an instructive regulation for
evaluating the transactions made in electronic environ-
ment in respect to consumers, in consequence of provid-
ing regulations regarding distance contracts. Also having
regulations concerning distance contracts regarding fi-
nancial transactions in the Law numbered 6502 makes
it easier to determine the rights and obligations of con-
sumers in banking, insurance and investment sectors.

Capital market activities constituting an important part
of the investment services are mostly made in form of
distance contracts and in cases of the conditions indi-
cated in the Law numbered 6502 occur, capital market
activities are subject to the regulations concerning dis-
tance contracts regarding financial services of this law.
It is important to note that, in order to apply the Law
numbered 6502 and the Regulation, which is enacted
pursuant to this law, for the distance contracts regard-
ing capital market transactions, one of the parties of such
transactions shall be consumer. Thereby, those distance
contracts regarding capital market transactions in which
one of the parties is consumer, shall be subjected to the
Regulation for Distance Contracts Regarding Financial
Services which is newly enacted into Turkish legislation
and parties of the agreement, providers and consumers,
shall have the rights and obligations stipulated above. B
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