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Specific Regulations
on the News Websites
and Legal Issues Thereof

Internet Haber Sitelerinin Ozel
Diizenlenmesi ve Hukuki Sorunlar:

ABSTRACT

“The Draft of the Bill Regarding Amendments in
the Press Law and Other Laws”, which is pre-
sented to the Grand National Assembly of Tur-
key on 10.01.2014, consists of new regulations
regarding the inclusion of the news websites.
The scope of “periodical publications™ and the
granting of the equal rights to the journalists
who are carrying on their activities in the news
websites, (as the journalists who are work-
ing at the printed media sector), are particu-
larly mentioned. Aforementioned draft of the
bill is capable of providing solutions to the is-
sues arisen in the practice at the early stages.
However, even though the draft bill can be con-
sidered as a positive improvement, it has not
been enacted by the Grand National Assembly
of Turkey and entered into force yet. Therefore,
there are still several issues and difficulties in
the practice. This article examines the provi-
sions entered into force by mentioned draft
bill, the regulations governing the news web-
sites and the legal issues arising due to lack of
regulations.

OZET

10.01.2014 tarihinde Turkiye Buyuk Millet
Meclisine sunulan Basin Kanunu ve Bazi Ka-
nunlarda Degisiklik Yapiimasina lliskin Kanun
Tasarisi Taslagl 6zellikle, internet haber site-
lerinin de sureli yayinlar kapsamina girmesi ve
internet haber sitelerinde gazetecilik faaliyetini
surduren kisilerin de basili medya sektoriinde
calisan gazeteciler ile ayni haklara sahip olma-
larina yonelik yeni dtizenlemeler ihtiva etmek-
tedir. Bahsi gecen kanun tasarisi uygulamada
ortaya cikan sorunlara yonelik ilk asamada bir
takim coztmler icerecek niteliktedir. Ancak her
ne kadar olumlu bir adim olarak kanun tasari-
sI taslagl dtizenlenmis olsa da, Ttrkiye Buyuk
Millet Meclisinde kabul edilmemis ve yururli-
ge konulamamistir. Bu dogrultuda uygulamada
hala bir takim sorun ve sikintilar yasanmaya
devam etmektedir. Makalemizde, bahsi ge-
cen kanun tasarisi taslag ile getirilmek istenen
diizenlemeler, internet haber sitelerinin tabi
oldugu mevzuat huktmleri ve internet haber
sitelerine iliskin 6zel bir dizenleme eksikligi se-
bebiyle ortaya cikan hukuki sorunlar incelen-
mektedir.
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1. INTRODUCTION

NTERNET HAS BECOME AN ESSENTIAL MEDIA INSTRUMENT
for individuals in parallel with the developing tech-
nology, changing life style and new needs and habits
of the people. Journalism has featured as one of the
significant online services with spread of the inter-
net. In thisregard, online journalism has become one
of the fast growing areas in providing online access to

news publishing and the demand is thereby increased by

internet users. The reasons for the popularity of the jour-
nalism in recent years can be listed as follows;

1) Easy to access to the news, no additional charges for
the consumers to access thereto, easy and quick to follow
up and share the current news.

2) Further, news items like “breaking news” has become
much easier than before and even the most up-to-date
news has become easily accessible for the readers. Due to
online journalism, it is now possible to become aware of
all the latest news through instant notifications received
via devices with internet access, at any time of the day,
whenever updated news have been published.

Nowadays, frequent usage of online journalism indicates
the necessity of specific regulations regarding on this
field. Nevertheless, a lacuna in the Press Law prevents
online journalist to take advantage of the benefits and
rights provided by the press law for full legal protection.
(Due to the reason that the news websites do not fall
within the scope of the Press Law numbered 5953 (the
“Press Law”); journalists who are working in this field,
and the news websites owners cannot take advantages
of the rights which has been granted to the journalists
and newspaper owners who are working in the printed
media;) Also, persons whose rights are already infringed
may suffer due to the news published in the news web-
sites because of the deficiencies in the legislation. Even
though the Law on Regulation of Publications on the In-
ternet and Suppression of Crimes Committed by means
of such Publications (“the Law Numbered 5651”) has
been enacted with the intention of fixing such deficien-
cies in law, more detailed regulations are needed in this

ANAHTAR KELIMELER:

Internet haber siteleri, 5651 sayili Kanun, Basin
Kanunu, erisimin engellenmesi, haber siteleri
dtzenlemesi

1. GIRIS

ELiSEN TEKNOLOJi, DEGISEN HAYAT SARTLARI VE
insanlarin yeni ihtiyac ve aligkanliklar: dog-
rultusunda internet, bireyler icin vazgecil-
mez bir Kitle iletisim araci haline gelmistir.
Internet kullaniminin yayginlagmasi ile bir-
likte habercilik de internet tizerinden sagla-
nan 6nemli hizmetlerden birisi olarak yerini
almigtir. Bu dogrultuda internet haberciligi son yillarda
oldukea yayginlasan ve internet kullanicilar tarafindan
talep goren hizmetlerden biri haline gelmisgtir. Internet
habercili§inin bu derece popiiler olmasimin baglca se-
bepleri olarak; habere erisim kolayligi, habere erisimde
tiiketiciye ek hizmet bedeli yiiklememesi, giincel haber-
lerin kolay ve hizl takip edilebilir ve kolay paylasilabilir
olmasi sayilabilir.

Ozellikle okuyucular acisindan, internet haberciligi sa-
yesinde son dakika haberlerin takibi kolaylagsmis ve en
giincel haberler dahi kisa siirede ve rahatlikla ulagilabi-
lir hale gelmistir. Internet haberciligi sayesinde yeni bir
haber yaymlandiginda giiniin her am internet erigimi
bulunan cihazlar yoluyla internet haber sitelerinden an-
lik ileti alinmasi suretiyle tiim giincel haberleri aninda
6grenmek miimkiin olmaktadir.

Giintimiizde internet haberciliginin bu kadar sik kullani-
Iir olmasi, bu alanda 6zel diizenlemeler yapilmasi gerek-
liligini ortaya koymustur. 5953 sayil Basin Kanununun
(“Basin Kanunu”) internet haber sitelerini kapsamina
almamasi sebebiyle, bir yandan bu alanda hizmet veren
gazeteciler ve internet haber sitesi sahipleri yazili basin-
daki gazeteci ve gazete sahiplerine taninan haklardan
faydalanamamakta; diger yandan mevzuattaki bogluk-
lardan dolay, internet haber sitelerinde yaymnlanan
haberlerle kisilik haklar1 zarar goren bireyler magdur
olabilmektedirler. Internet ortaminda yapilan yaymn-
larla ilgili mevzuattaki bogluk her ne kadar 5651 sayili
Internet Ortaminda Yapilan Yaymlarin Diizenlenmesi
ve Bu Yaynlar Yoluyla islenen Suclarla Miicadele Edil-
mesi Hakkinda Kanun (“5651 sayil1 Kanun”) ile gide-
rilmeye caligilmig olsa da, yukarida 6zetlenen sorunlarin
giderilmesiacisindan internet haber siteleriile ilgili daha
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field. Accordingly, the Draft Bill Regarding Amendments
on the Press Law and other Laws (the “Draft Bill”),
which includes the online journalism into the scope
of the Press Law, has been prepared by the Republic of
Turkey Prime Ministry General Directorate of Laws
and Resolutions. It is aimed with this Draft Bill to make
some amendments in the Press Law in order to fall the
news websites therein and evaluate the news websites
as periodical publications since they have similar char-
acteristics therewith and implement the provisions of
the Press Law regarding the periodical publications to
the mentioned websites. In our article, regulations on
the news websites, legal consequences of the evaluation
of the news websites within the scope of the Law Num-
bered 5651 and numerous issues occurred in the practice
due to the lack of specific regulations regarding the news
websites shall be examined.

2. REGULATIONS REGARDING THE NEWS WEB-
SITES

2.1. Fundamental Legislations

The news websites fall under the Law 5651 and they will
be examined within this scope since there is not any spe-
cific regulation on the news websites as of today. Besides,
itis aimed to regulate news websites under the Press Law
and the journalists who are working in the news web-
sites under the Law on the Regulation of Relations Press
Workers and Employer’s numbered 5953 (the “Press
Labor Law”) by the Draft Bill which is planned to be
enacted. Therefore, the legislations on the news websites
required to be examined are: Law numbered 5651, Press
Law, Press Labor Law and Draft Bill.

As mentioned above, news websites fall under the Law
5651. The most comprehensive regulation for news web-
sites is to be found in the Draft Bill, which was proposed

detayl diizenlemeler yapilmasina ihtiya¢ duyulmakta-
dir. Bu dogrultuda T.C. Bagbakanhk Kanun ve Kararlar
Genel Midiirliigii tarafindan internet haber sitelerini
Basin Kanunu’nun kapsamina alan Basin Kanunu ve
Bazi Kanunlarda Degisiklik Yapilmasina fligkin Kanun
Tasaris1 Taslag (“Kanun Tasaris1”) hazirlanmigtir. Ka-
nun Tasarisi ile internet haber sitelerinin Basin Kanunu
kapsamina alinmasi dogrultusunda Basin Kanunu'nda
bir takim degisiklikler yapilmasi ve anilan sitelerin siireli
yayinlarla paralellik arz ettigi icin siireli yayin kavrami
icerisinde degerlendirilmesi ve bu sayede s6z konusu si-
telere Basin Kanunu’nun siireli yayinlara iligkin hiikiim-
lerinin uygulanmas1 amaclanmaktadir. Makalemizde
internet sitelerine iliskin diizenlemeler, internet haber
sitelerinin 5651 sayili Kanun kapsaminda degerlendiril-
mesinin hukuksal sonuclari ile internet haber sitelerine
iligkin 6zel bir diizenleme olmamasi sebebiyle uygula-
mada ortaya ¢ikan bir takim sorunlar incelenecektir.

2. INTERNET HABER SITELERINE iLISKiN DU-
ZENLEMELER

2.1. Temel Hukuki Metinler

Internet haber sitelerine iligkin suan da 6zel bir diizenle-
me mevcut olmadig icin s6z konusu haber siteleri 5651
sayill Kanun kapsamina girmektedir ve bu kapsamda
incelemektedir. Bununla birlikte yasalagmasi planlanan
Kanun Tasar1 ile internet haber siteleri Basin Kanunu,
internet haber sitelerinde ¢aligan gazeteciler ise 5953 sa-
yil1 Basin Mesleginde Caliganlarla Calistiranlar Arasin-
daki Miinasebetlerin Tanzimi Hakkinda Kanun (“Basin
Is Kanunu”) kapsamina dahil edilmeye calisiimaktadar.
Bu kapsamda internet haber sitelerine iligkin incelen-
mesi gereken hukuki metinler; 5651 sayili Kanun, Basin
Kanunu, Basin i§ Kanunu ve Kanun Tasaris1 olarak say1-
labilir.

1Mehmet Bedii Kaya, Teknik ve Hukuki Boyutlariyla
Internete Erisimin Engellenmesi,

(Istanbul: XIl Levha, 2010).

2 Enumerated crimes in the article; Regulated in

the Turkish Criminal Code; Encouragement and
incitement of suicide, Sexual abuse of children,
Facilitating the use of drugs or stimulants, Supplying
the hazardous substances for health, Obscenity,
Prostitution, Providing a place and possibility for
gambling and The crimes set forth in the Law no

against Atatiirk.

5816 and dated 25/7/1951 on the Crimes Committed

Madde kapsaminda sayilan suclar; Tiirk Ceza
Kanunu'nda yer alan; intihara yonlendirme,
cocuklarin cinsel istismari, uyusturucu veya uyarici
madde kullanilmasini kolaylastirma, saglik icin
tehlikeli madde temini, miistehcenlik, fuhus, kumar
oynanmasl icin yer ve imkan saglama ile Atatiirk
Aleyhine islenen Suclar Hakkinda Kanunda yer alan
suclardan bir veya daha fazlasi olarak diizenlenmistir.

3 Vlolkan Sirabasi, internet ve Radyo - Televizyon
Araciligiyla Kisilik Haklarina Tecaviiz Internet Hukuku,
(Ankara: Adalet, 2007).

4 Remzi Balkanli, Mukayeseli Basin ve Propaganda,
(Ankara: Resimli Posta Matbaasi, 1961).

5 Abdullah Giizel, Cevap ve Diizeltme Hakki,

(Ankara: Adalet, 2010).

6 Coskun ONGUN, “Medya Yayinlarina Karsi

Cevap ve Diizeltme Hakki (Tekzip)",

Istanbul Barosu Dergisi, (2012).
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to the Grand National Assembly of Turkey on 10.01.2014.
However, the Draft Bill has been rejected by the Grand
National Assembly of Turkey. Article 1 of the Press Law
has planned to be amended as “This Law includes the
printing and publishing of printed works and publications
of the news websites.” with Article 1 of the Draft Bill and,
thus, it is aimed to regulate the news websites in under
the Press Law. Rights and liabilities of journalists, who
work on news agencies active on websites, are regulated
in the Draft Bill which includes provisions regarding
sanctions in case of breach of those rights.

Furthermore, the Draft Bill also addresses rights (and
duties) to mainstream media organizations that have
ancillary activities in website journalism. Yet all these
are still pending, since the Draft Bill has not been passed
through the parliament yet.

Yukarida da ifade edildigi iizere internet haber siteleri,
5651 sayil1 Kanun kapsaminda kalmaktadir. internet ha-
ber siteleriile ilgili en kapsamli diizenleme, 10.01.2014 ta-
rihinde Tiirkiye Biiyiik Millet Meclisi’ne sunulan Kanun
Tasarisrdir. Ancak Kanun Tasaris1 Tiirkiye Biiyiik Millet
Meclisinden onay alamayarak geri dénmiistiir. Kanun
Tasaris’nin 2. maddesi ile Basin Kanununun 1. madde-
sinin “Bu Kanun basilmis eserlerin basinimi ve yayimi
ile internet haber sitelerinin yaymm kapsar” seklinde
degistirilmesi planlanmis ve bu sekilde internet haber
sitelerinin Basin Kanunu kapsamina alinmasi amagclan-
migtir. Kanun Tasarisi ile internet haberciliginde ¢alisan
gazetecilerin haklari ve yiikiimliiliikleri, internet haber-
ciligi kapsaminda kisilik haklari ile ilgili ihlalin ne zaman
olusacagl, olugan ihlaller dogrultusunda yaptirimlarin ne
sekilde olacagi kapsamli sekilde ele alinmigtir. Kanun Ta-
sarisi cercevesinde internet haberciligi yapan medya ku-
ruluslarina yeni haklar taninmig ve fakat bununla paralel
olarak yeni yiikiimliiliikler getirilmesi hedeflenmisgtir.
Ancak belirttigimiz gibi, Kanun Tasaris1 kanunlagsmamisg
ve internet haber siteleri ile ilgili mevcut hukuki diizen-
leme degigsmemistir.
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2.2. Intended Issues with the Draft Bill

Journalism is a demanding sector and a profession
requiring a diligent and accurate proficiency/compe-
tence. The fundamental principles of journalism are:
not to mislead, not to cheat and not to misdirection of
the reader and not to breach personal rights under the
right of spreading information. Exercising journalism
through internet should only differ based on the place
and not cause any negative differences between printed
media in order not to injure the importance and essence
of the profession. Therefore, it is important to make reg-
ulations by evaluating how news websites are defined,
which websites shall be accepted as news websites.

As per Article 3 of the Draft Bill, the term of news web-
sites have been specifically regulated with the amend-
ment of Article 2 of the Press Law for the first time. With
this amendment, the news website defined as periodi-
cal publication which is published as written, audio and
visual contents form, and as news or comments on the
internet. The Draft Bill did not define the term of the “in-
ternet environment” particularly; however, it prevented
the contradiction which may arise in the future through
making reference to the definition in the Law Numbered
5651

First factor that needs to be examined by this regulation
is that news websites are deemed as periodical publica-
tions. Considering news websites as a periodical publica-
tion is a proper way to distinguish news websites from
personal websites and blogs. However, it is not possible
to agree to the opinion stated in such definition that the
websites which represent the written, audibly or visual
contents qualified as comments are also deemed as the
news websites. The most important issue when making
regulations regarding news websites is keeping the bal-
ance between freedom of expression and protection of
personal rights. Recognition of every website as a “news
website” may result with many contents deemed to be
considered as news and within the scope of the press leg-
islation, and this may lead to confusions. Thus, the news
websites must be deemed as periodical publications; and
criteria defining news websites should be determined
cautiously. Also, personal websites and blogs should be
excluded from the scope of the Press Law.

2.2. Kanun Tasarisi ile Amaclanan Hususlar

Habercilik 6nemli bir sektor ve dikkatli davranilmasi
gereken bir meslek dalidir. Okuyucuyu aldatmamak, ya-
niltmamak, yanhs yénlendirmemek, bilgi yayma hakk:
kullanilirken kisilik haklarimin ihlal edilmemesi haber-
ciligin en temel prensipleri icerisindedir. Gazetecilik
mesleginin internet iizerinden ifa edilecek olmasi sadece
yaymlanan mecra acisindan farklilik arz etmeli, mesle-
gin 6ziiniin ve 6neminin zarara ugramamasi acisindan
yazili basin ile internet haberciligi arasinda olumsuz
herhangi bir fark ortaya ¢cikarmamalidir. Bu nedenle in-
ternet haber sitesinin nasil tanimlandigi, hangi internet
sitelerinin, internet haber sitesi olarak sayilacag ile ilgili
isabetli bir degerlendirme yapilarak, buna goére kanuni
diizenlemelerin yapilmasi 6nem arz etmektedir.

Kanun Tasaris’nin 3. maddesi uyarinca, Basin Kanu-
nu'nun 2. maddesinde yapilacak degisiklik ile ilk defa in-
ternet haber sitesi kavrami 6zel olarak diizenlenmisgtir.
Budiizenleme ile internet haber sitesi, internet ortamin-
da, haber ya da yorum niteliginde yazili, isitsel ve gorsel
iceriklerin sunumunu yapan siireli yayin olarak tanim-
lanmigtir. Kanun Taslag, “internet ortanu” kavraminin
ayrica tamimlamamig ancak 5651 sayil Kanun'daki tani-
ma atif yapilarak ileride ortaya ¢cikmasi muhtemel mug-
lakligin 6niine gecmisgtir.

Bu diizenleme ile dikkat ¢ceken ilk unsur, internet haber
sitesinin, siireli yayin olarak sayilmig olmasidir. internet
haber sitesinin siireli yayin olarak sayilmasi haber sitele-
rini, kisisel sitelerden ve bloglardan ayirmak i¢in yerinde
bir diizenlemedir. Ancak bu tanimda sadece yorum ni-
teliginde yazili, gorsel veya isitsel iceriklerin sunumunu
yapan internet sitelerinin de, internet haber sitesi sayl-
mas1 goriisiine katilmak miimkiin olmamaktadir. inter-
net haber siteleri ile ilgili diizenleme yapilirken dikkat
edilmesi gereken en 6nemli husus; ifade 6zgirliigi ile
kisilik haklarinin korunmasi arasindaki dengenin dogru
kurulmasidir. Her internet sitesinin “haber sitesi” olarak
kabul edilmesi, internette yayilanan ¢ok sayida icerigin
haber olarak nitelendirilmesine ve basin mevzuati kap-
saminda kalmasina sebep olabilecek ve bu durum da kar-
maga ortaya cikarabilecektir. Bu nedenle internet haber
siteleri siireli yayinlar olarak kabul edilmeli; ancak hangi
sitelerin haber sitesi 6zelligi tagiyip tasimayacag ile ilgili
kriterler titizlikle belirlenmeli ve kisisel siteler ile bloglar
Basin Kanunu kapsamin disinda tutulmalidir.
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3. RESPONSIBILITIES OF THE NEWS WEBSITES
WITHIN THE SCOPE OF LAW NUMBERED 5651

In the current situation, if the content of news websites
give rise to civil and criminal liability, the Law 5651 ap-
plies to determine the responsible persons. In the inter-
net environment; hosting provider corresponds to the
pressman and the publisher, and the content provider
corresponds to the author of printed work. Details of
the hosting provider and content provider have been de-
termined under the Law numbered 5651. In this regard;
content provider defined as real or legal entities produc-
ing, modifying and providing all kinds of information or
data provided to the users on the internet; hosting ser-
vice provider defined as real or legal entities providing
and operating the systems hosting the services and con-
tents thereon. Content provider is responsible for all the
contents provided in the internet environment, however,
hosting provider is not obliged to control or examine the
content that it hosts for determining whether it is against
law. With regard to responsibility regime, the content
providers and hosting providers must be considered
separately. News websites may be regarded as hosting
providers or content providers, and in some cases they
may be regarded as both hosting and content providers..
Inthe case that content provider is not stated in the news
websites, news website shall be assumed to be both con-
tent provider and hosting provider. And it may also be
said that, even the content provider is specified, the host-
ing provider is deemed to be an accomplice to the crime
if the hosting provider broadcasts illegal news or content
on purpose.

3.1. Irresponsibility of News Websites as a Host-
ing Provider for the Published Contents

In case the content provider is specified, the articles
regulating the responsibilities of hosting provider should
be applied for the determination of the news website’s
responsibilities. 4® Civil Chamber of the Supreme Court
of Cassation held in the case numbered 2012/944 and
2013/2132 and dated 11.02.2013 that under the Law 5651
the owner of news websites does not carry responsibility
for the news that it hosts.

Legal entities or real persons are required to obtain an
operation license in order to carry out activities in Tur-
key. As per Law 5651, hosting provider is not obliged to
control the content which it is hosting. Liabilities of the
hosting provider may be as: (i) removal of the unlawful

3. INTERNET HABER SITELERININ 5651 SAYILI
KANUN KAPSAMINDAK|I SORUMLULUKLARI

Mevcut durumunda, internet haber sitelerinde cezai
veyahukuki sorumluluk doguracak bir durum ortaya ¢ik-
tiginda, sorumlularin kimler olacagi 5651 sayil1 Kanunile
cozlime kavusturulmaktadir. Basihi eserlerdeki basimci
ve yayimcinin yerini internet ortaminda yer saglayici,
eser sahibinin yerini de icerik saglayic1 almaktadir. 5651
sayili Kanun kapsaminda yer saglayici ve icerik saglayi-
cinin kim oldugu hususu diizenlenmigtir. Bu kapsamda;
icerik saglayici, Internet ortamu iizerinden kullanicilara
sunulan her tiirlii bilgi veya veriyi lireten, degistiren ve
saglayan gercek veya tiizel kisileri; yer saglayici, hizmet
ve icerikleri barindiran sistemleri saglayan veya isleten
gercek veya tiizel kigileri ifade etmektedir. i(;erik saglayi-
cl, internet ortaminda kullanima sundugu her tiirlii ice-
rikten sorumludur ancak yer saglayici, yer sagladig ice-
rigi kontrol etmek veya hukuka aykiri bir faaliyetin s6z
konusu olup olmadigim aragtirmakla yiikiimlii degildir.
Sorumluluk rejimi acisindan icerik saglayicilar ve yer
saglayicilar bakimindan ayr1 ayri degerlendirme yapil-
mas1 gerekmektedir. Internet haber siteleri hem yer sag-
layic1 hem de icerik saglayici olabilmekte ve hatta bazi
durumlarda her iki kimligi de ayn1 anda tasiyabilmekte-
dir. Internet haber sitelerinde icerigin saglayicimin belir-
tilmedigi durumlarda, internet haber sitesi yayinlanan
haber bakimindan hem yer saglayic1 hem de icerik sagla-
yic1 olarak kargimiza cikacaktir. Ayrica yer saglayici olan
internet haber sitesinin hukuka aykiri bir haberi hukuka
aykir1 oldugunu bilerek yayinlamasi durumunda, icerik
saglayici belli olsa dahi yer saglayici olarak olugan suca
istirak ettigini s6ylemek miimkiin olabilecektir.

3.1 internet_Haber Sitesinin Yer Saglayici Olarak
Yayinlanan Icerikten Sorumlu Olmamasi

igerik saglayicinin belirli oldugu durumlarda internet
haber sitesinin sorumlulugu belirlenirken, yer sagla-
yicimin sorumlulugunu diizenleyen maddelere bagvu-
rulmalidir. Yargitay 4. Hukuk Dairesi 11.02.2013 tarihli
2012/944 E. ve 2013/2132 K. say1li kararinda 5651 sayili
Kanun uyarinca internet haber sitesi sahibinin yer sag-
ladig1 yayindan sorumlu olmadigina karar verilmigtir.
Tiizel ya da gercek kisilerin Tiirkiye’de yer saglayici ola-
rak faaliyette bulunabilmesi icin faaliyet belgesi almalar1
gerekmektedir. 5651 sayili Kanun uyarinca, yer saglayi-
cin yer sagladifl icerigi kontrol etmek yiikiimliiliigi
bulunmamaktadir. Yer saglayicimin yiikiimliiliikleri su
sekilde siralanabilir: (i) hukuka aykir: icerigin 5651 say1-
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content when it has been notified as per article 8 and 9 of
Law numbered 5651, (ii) keeping the traffic information
of the hosting provider for a period of time to be deter-
mined in the regulations which is not less than 1 year and
not more than 2 years and ensuring accuracy, integrity
and confidentiality thereof, (iii) delivery of the informa-
tion and documents requested by the Presidency of Tel-
ecommunication and Communication (“PTC”) when
it is demanded and take the measures required thereby.
Hence, other than the liabilities arising from above men-
tioned responsibilities, there is no civil or criminal liabili-
ty for the news website as to the content of the news only.

3.2. Being a Hosting Provider of News Websites

According to the Article 4 of the Law 5651, content pro-
vider is responsible for all contents that are available for
the use on internet environment. Content provider car-
ries civil and criminal responsibilities for all kind of con-
tents of which is “produced, changed or provided” in this

I Kanun'un 8. ve 9. maddelerine gore haberdar edilmesi
durumunda yayindan c¢ikarilmasi (i) yer sagladig: hiz-
metlere iligkin trafik bilgilerini bir y1ldan az ve iki y1ldan
fazla olmamak iizere yonetmelikte belirlenecek siire ka-
dar saklamasi ve bu bilgilerin dogrulugunu, biitiinliigiinii
ve gizliligini saglamasi (iii) Telekomiinikasyon Iletisim
Baskanhigrnin (“TIB”) talep ettigi bilgilerin talep edilen
sekilde teslim edilmesi ve bildirilen tedbirlerin alinmasu.
Bu nedenle yukarida saydigimiz yiikiimliiliiklerin ihlali
disinda internet haber sitelerinin sadece haberin icerigi
sebebiyle cezai veya hukuki sorumlulugundan bahsedil-
mesi miimkiin degildir.

3.2. internet Haber Sitesinin icerik Saglayici Ol-
masi

5651 say1l1 Kanun'un 4. maddesi uyarinca, icerik saglayici
internet ortaminda kullanima sundugu her tiirlii icerik-
ten sorumludur. Igerik saglayicinin bu dogrultuda “iiret-
tigi, degistirdigi veya sagladig1” her tiirlii icerikten dolay:
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respect’. In this respect, the news website may be held li-
able as a content provider for news available on the web-
site if the content provider thereof is unknown.

In the Draft Bill, because the determination of the con-
tent provider of published news and placing the informa-
tion of the content provider on the website is considered
as a restriction of the freedom of speech, information of
the content provider is not specified as the obligatory
information which must be stated in the websites. This
may result with the liability of the news website as host-
ing provider for news of which the content provider is
unknown. Under the provision of the Draft Bill amend-
ing Article 7 of the Press Law, the news websites broad-
casting on the internet shall carry out their activities in
accordance with Article 7 of the Press Law, provisions
specified in the Law numbered 5651 concerning liabili-
ties of the content providers, and the regulations con-
cerning hosting providers. It should be noted, however, it
is not possible for news websites to track the hosted con-
tents easily due to rapid changes of the contents thereof.

hem cezai hem de hukuki sorumlulugu bulunmaktadir’.
Bunedenle internet haber sitesinin, sitede yayinlanan ve
icerik sahibi bilinmeyen bir haber dolayisiyla icerik sag-
layici olarak sorumluluguna gidilebilecektir.

Kanun Taslagi’nda, icerik saglayici bakimindan yayimla-
nan her haberin icerik saglayicisinin tespiti ve internet
ortaminda yayimlanmasinin ifade 6zgiirliigiinii kisitla-
yacag1 diisiiniildiigiinden, icerik saglayicinin bilgileri, in-
ternet sitesinde bulunmasi gereken zorunlu bilgiler kap-
samina alinmamigtir. Bu durum aslinda yer saglayicisi
olan internet haber sitesinin, asil icerik saglayicis1 belirli
olmayan her tiirlii haber sebebiyle icerik saglayici sifatiy-
la sorumluluguna gidilmesine yol acabilecektir.

Kanun Taslagi ile Basin Kanunu’nun 7. maddesine geti-
rilmek istenen diizenleme uyarinca; internet ortaminda
yayinlarim siirdiiren internet haber siteleri, faaliyetleri-
ni Basin Kanunu'nun 7. maddesi ve 5651 sayili Kanun’da
belirtilen icerik saglayicimin sorumluluklarina iliskin
hiikiimler ve yer saglayicilik mevzuatina uygun olarak
yerine getireceklerdir. Internet haber sitelerinin, ice-
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Therefore, news websites should be considered as host-
ing provider rather than a content provider, and they
must not be held liable based upon the content. And as
mentioned above, the responsible persons must be stat-
ed clearly and explicitly by imposing an obligation of dis-
closure of the identifications.

3.3. Blocking the Access to the News Websites

The regulations on blocking the access to news websites
must be regulated in a detailed and clear manner since
it may cause arbitrary restrictions of freedom of press.
Even though news websites are considered as hosting
providers, because the service of news websites is con-
sidered as a public service, the reasons for blocking the
access to websites, which have been regulated for other
hosting providers, must not be applied for news websites.
If there exists more reasons to block the access, the free-
dom of press and freedom of information of individuals
would have been more restricted accordingly.

Article 8 of the Law numbered 5651, allows the with-
drawal from broadcasting of any content which falls
within the scope of the stated Article, when there is area-
sonable doubt that crimes has been conducted as men-
tioned in the above Provision?.

Persons, who claim violation of the right of privacy due
to the content of the publication on the internet environ-
ment, may request blocking the access directly with an
application to be made to the PTC in accordance with Ar-
ticle 9/A, added to the Law 5651 on the date of 06.02.2014.
The claimant, who claims that his/her rights have been
violated, shall notify the PTC, and PTC shall send this re-
quest toblock access to the Access Providers Association.
so that access can be blocked immediately but any case
for no longer than 24 hours.

Under the above mentioned provision, which is added to
the Law numbered 5651, in cases other than mentioned
in Article 8, access to news may also be blocked in cases
where there are violations of the personal rights. This
amendment of the Law numbered 5651 is one of the
most subversive regulations regarding the freedom of
press and it must not be extended to the news websites
when issuing regulations for in this context. In recent
years, access to the news regarding public issues of great
importance has been blocked through this way upon the
request of related persons. At this point, the balance be-
tween the public welfare and personal rights must be re-

rigin cok hizli degismesi sebebiyle, yer saglanan icerigi
kolayca takip edebilmeleri miimkiin olmamaktadir. Bu
nedenle internet haber sitelerinin icerik saglayici degil,
yer saglayic1 olarak degerlendirilip icerikten sorumlu
tutulmamasi, yukaridaki aciklamalarimizda da belirtti-
gimiz gibi internet haber sitelerinde kiinye zorunlulugu
getirilerek, sorumlu kisilerin agik ve net bir sekilde belir-
lenmesi dogru bir diizenleme olacaktir.

3.3. internet Haber Sitelerine Erisimin Engellen-
mesi

Internet haber sitelerine erigimin engellenmesi basin
ozgiirliigiiniin keyfi olarak kisitlanmasina yol acabilece-
ginden diizenlemenin detayl ve muglakliga yer birak-
mayacak sekilde yapilmasi gerekir. Her ne kadar internet
haber siteleri yer saglayici olsa bile, internet haber sitele-
rinin verdigi hizmet kamu hizmeti niteligi tagidigindan,
diger yer saglayicilar icin diizenlenen yaymn durdurma
sebeplerinin internet haber siteleri i¢in gecerli olmama-
s1 gerekir. Yayin durdurma sebeplerinin sayisi ne kadar
fazla olursa, basin 6zgiirliigii ve bireylerin haber alma 6z-
giirliigii de o derece kisitlanacaktir.

5651 sayil1 Kanun'un 8. maddesinde; internet ortaminda
yapilan ve icerii maddede sayilan suclari olusturduguna
dair yeterli stiphe bulunan yayinlarla ilgili olarak erigi-
min engellenmesi karar1 verilebilecegi diizenlenmistir®

5651 sayill Kanun’a 06.02.2014 tarihinde eklenen 9/A
maddesi ile internet ortaminda yapilan yaymnin icerigi
nedeniyle 6zel hayatinin gizliliginin ihlal edildigini iddia
eden kisiler, TIB'e bagvurarak dogrudan icerimin engel-
lenmesi talebinde bulunabileceklerdir. Kisilik haklarinin
ihlal edildigini iddia eden kisi bu durumumu TiB’e bildi-
recektir. TIB gelen bu talebi Erisim Saglayicilar Birligine
iletecek ve derhal ancak hicbir durumda 24 saati gecme-
yecek sekilde habere erisim engellenebilecektir.

5651 say1l1 Kanun’a eklenen bu maddeden dolayi, 8. mad-
dede sayllan durumlar disinda, kigilik haklarimin ihlal
edildigi bir haber yapilmas1 durumunda habere erisim
engellenebilecektir. 5651 sayil1 Kanun’a getirilen bu dii-
zenleme basin 6zgiirligii ile ilgili yikici diizenlemelerin
basinda gelmekte ve internet haber siteleri ile ilgili dii-
zenleme yapildig1 zaman kesinlikle kapsam dig1 tutulma-
s1gereken bir hiikiimdiir. Son yillarda biiyiik yanki uyan-
diran ve toplumu yakindan ilgilendiren konularda, ilgili
kisiler bu yola bagvurarak habere erisimin engellemesini
saglamiglardir. Burada kamu menfaati ile kisilik haklari-
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dressed. Otherwise, by contending almost all news with
ground of violation of the personal rights, access may be
blocked in a very short notice and society could remain
uninformed, especially for the major events, where there
is abenefit for the society.

An extensive and contradictive regulation has been
brought regarding blocking the access by provision of Ar-
ticle 8/A, which has been added to Law numbered 5651
on the date of 27.03.2015. As per this regulation: “Depend-
ing one or several of the following reasons; right to live and
protection of the people’s security of life and property,
protection of national security and public order, preven-
tion of criminal intent or protection of general health upon
the request of the judge or in cases where a delay is disad-
vantageous” the Prime ministry or related ministries,
measures of removal of the content and/or blocking the
access may be applied. Also, this is an adverse regulation
due to its unclear content in the context of the freedom
of press, and blocking the access to content of the news
is inappropriate through these general reasons. In the
light of the abovementioned explanations stated within
the scope of Article 9/A, we are in the opinion that, in the
future regulations, it would be appropriate to exclude the
news websites from the scope of this provision.

The Draft Bill intends to bring an appropriate regulation
and states that regulations in the Press Law regarding
sanction of the interruption in the publication shall not
be applied to the news websites. Moreover, the Draft Bill
states that rights provided for the news websites shall be
disregarded in the case of occurrence of one or more of
the blocking the access grounds, which are specified in
Article 8 of Law numbered 5651, or the revocation of the
hosting provider’s license. Also, in our opinion, the sanc-
tion with respect to the blocking the access must be ap-
plied to news, which is published in the news websites,
provided that the grounds stated in Article 8 of the Law
numbered 5651 has occurred. Blocking the access based
upon the obscure grounds such as violation of personal
rights is against to the freedom of press. However, the
most important point is the determination of whether
the sufficient doubt has occurred for enumerated crimes
in the article or not®. Therefore, in the case of sufficient
doubt exists; blocking the access sanction should be im-
posed as alast resort.

nin arasindaki dengeyi ¢ok iyi kurmak gerekir. Aksi halde
yapilan her habere kisilik haklarim ihlal etti§inden do-
lay1 cok kisa siirede erisim engellenebilecek ve 6zellikle
toplumun 6grenmesinde biiyitk menfaati olan konular
hakkinda bilgi sahibi olamayacaktir.

5651 sayili Kanun’a 27.03.2015 tarihinde eklenen 8/A
maddesi ile erisim engelleme bakimindan cok genis ve
cok tartismal bir diizenleme getirilmistir. Bu diizenle-
meye gore; “Yasam hakk: ile kisilerin can ve mal giiven-
liginin korunmasi, milli giivenlik ve kamu diizeninin ko-
runmast, sug islenmesinin énlenmesi veya genel sagligin
korunmast sebeplerinden bir veya bir kac¢ina bagli olarak
hakim veya gecikmesinde sakinca bulunan hdllerde,” Bas-
bakanlik veya ilgili bakanliklarin talebi iizerine icerigin
yayimndan cikarilmas1 ve/veya erisimin engellenmesi
tedbirine bagvurulabilecektir. Bu diizenleme de muglak
icerigi dolayisiyla basin 6zgiirliigii bakimindan olumsuz
bir diizenlemedir ve internet haber sitelerinin icerigine
erisimin bu sekilde genel gerekeelerle engellenmesi ye-
rinde degildir. Yukarida 9/A maddesi cercevesinde yap-
tigimiz aciklamalar 15181nda internet haber sitelerinin,
ileride yapilacak bir diizenlemeyle 8/A maddesi baki-
mindan da kapsam diginda tutulmasinin yerinde olacag:
kanaatindeyiz.

Kanun Tasarisi yerinde bir diizenleme getirmeyi amag-
lamis ve Basin Kanunundaki yaym durdurma miiey-
yidesine iligkin hiikiimlerin internet haber siteleri icin
uygulanmayacagini belirtmigtir. Kanun Tasarisi, 5651
sayili Kanun’un 8. maddesinde belirtilen erigsimin engel-
lenmesi sebeplerinden birinin veya daha fazlasimin or-
taya ¢ikmasi1 durumunda ya da yer saglayicilarin faaliyet
belgesinin iptal edilmesi durumunda internet haber site-
leri icin saglanan haklarin ortadan kalkmasi gerektigini
belirtmistir. Kanimizca da internet haber sitelerinde ya-
yinlanan bir habere, sadece 5651 sayil1 Kanun’un 8. mad-
desinde sayilan hallerden birini meydana getirdiginde,
erisimin engellenmesine iliskin yaptirimin uygulanmasi
gerekmektedir. Kisilik haklar ihlali gibi muglak neden-
lerle erigimin engellenmesi, basin 6zgiirliigiine aykiri-
dir. Ancak burada belirtilmesi gereken en 6nemli husus,
maddede sayilan suclarin olustuguna dair yeterli siiphe
olusup olugmadiginin tespitidir®. Bu nedenle uygulayici-
lar tarafindan gercekten yeterli siiphe olmas1 durumun-
da ve son care olarak erisimin engellenmesi yaptirimina
bagvurulmasi gerekmektedir.
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3.4. Data Storage Responsibility of the News
Websites as a Hosting Provider

Responsibility of data storage of the news websites as a
hosting provider is vulnerable to criticism. This issue,
which is also called as keeping traffic information, gives
rise to the liability of the media organizations due to mas-
sive data size through the consideration of the quantity
of daily news. Data storage not only requires keeping the
data but also providing the correctness and integrity of
this information and ensuring the confidentiality there-
of. If the hosting provider’s data storage responsibility
had been reduced, freer environment would have been
provided for the news websites.

With the amendment introduced to the Article 10 of the
Press Law by the Article 8, news websites are obliged to
keep the published news’ contents with ensuring their
correctness and integrity for six (6) months and to sub-
mit this information to the demanding authority, if nec-

3.4. Yer Saglayici Olarak internet Haber Siteleri-
nin Veri Saklama Yiikiimliiliigii

Yer saglayici olarak internet haber sitesinin veri saklama
yiikkiimliliigii elestiriye acgiktir. Trafik bilgilerini sakla-
mak seklinde de adlandirilan bu durum giinliik haber
say1s1 diigiiniildiigiinde saklanmasi gereken veri sayisi ol-
dukea yliksektir ve bu durum mecra kuruluglar acisindan
agir bir yiikiimliiliik ortaya ¢ikarmaktadir. Veri saklamak
sadece muhafaza etmek anlaminda olmayip aymi zaman-
da bu bilgilerin dogrulugunu, biitiinliigiinii saglamak ve
gizliligini temin etmek anlamina da gelmektedir. Yer sag-
layicinin veri saklama yiikiimliiliigiiniin hafifletilmesi
durumunda bu internet haber siteleri icin daha 6zgiir bir
ortam olugturacaktur.

Kanun Tasarisrnin 8. maddesi ile Basin Kanunu’nun 10.
maddesinde yapilan internet haber sitelerine yayinla-
diklar icerikleri dogrulugu ve biitiinliigii saglanms se-
kilde alt1 ay siire ile muhafaza ve gerektiginde talep eden
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essary. In addition to requiring to keep and submit such
data to the competent authorities, the Draft Bill in cases
where publication becomes a subject to investigation or
prosecution proceedings, requires news websites to keep
record of the publications that are subject to investigation
or prosecution proceedings until the written notification
is delivered by the component authority considering the
closure of the investigation or prosecution. Even though
the period of time as to the requirement of data storage
hasbeen shorten by this regulation as compared with the
Law numbered 5651, taking into consideration the speed
of internet, it should be shortened even more compared
to the printed media in the prospective regulations re-
garding the data storage liabilities of news websites.

4. LEGAL ISSUES OF NEWS WEBSITES

4.1. Online Journalism Employees are not Deemed
as Journalist

It has been observed that approximately 90.000 people
working in the media organizations in various positions
according to the Draft Bill and the Report of the Com-
mission on European Union Harmonization and Com-
mittee on Justice. Roughly, 70.000 out of 90.000 people

yetkili mercilere teslim etme mecburiyeti getirilmistir.
Kanun Tasarisi, verilerin muhafaza ve gerektiginde yet-
kili mercilere teslim edilmesinin yani sira yayinin, her-
hangi bir sekilde sorusturma ya da kovusturma konusu
yapilmasi halinde bu iglemlerin sonuc¢landifinin yetkili
mercilerce ilgili internet haber sitesine yazili olarak bil-
dirilmesine kadar sorusturma veya kovusturma konusu
yayin kaydinin saklanmasinin zorunlu oldugunu diizen-
lenmigtir. Her ne kadar 5651 sayil1 Kanun’a nazaran veri-
lerin saklanmasi ile ilgili siire kisaltilmig ise de internet
haber sitelerinin veri saklama yiikiimliiliigii ile ilgili geti-
rilecek yeni bir diizenlemede internetin hizi dikkate alin-
maly, veri saklama siiresi yazili basina kiyasen ¢ok daha
kisa bir siire olarak kararlagtirilmalhdir.

4. INTERNET HABER SITELERININ HUKUKi SO-
RUNLARI

4.1. internet Haberciligi Sektoriinde Calisanlarin
Gazeteci Sayilmamasi

Kanun Taslag: ile Avrupa Birligi Uyum Komisyonu ve
Adalet Komisyonu Raporlarrna bakildiginda yaklagik
90.000 kisinin medya kuruluglarinda ¢egitli kademeler-
de calistigy goriilmektedir. Tahmini rakamlara gére bu
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are working in the editorial department, which falls di-
rectly in the field of journalism.

Even though there is not much difference between the
works of printed media members and internet media
members, it may be said that the rights and status grant-
ed to these two groups significantly differ.

A person who shall be deemed a “journalist” is defined
under the Press Labor Law. As per this article, those who
are working in any kind of intellectual and artistic works
in the journals published in Turkey and news and pho-
tography agencies, and are out of the scope of “Employee”
defined in the Labor Law numbered 4857 and their em-
ployers are deemed as “journalist”. As it is clearly seen,
employees of the news websites have not been included
into the scope of this regulation and discrimination has
been made between those persons who are providing the
same services.

The most important result of the exclusion of the news
website employees from the scope of the Press Labor Law
is the inability to use the “Press Card” right that is grant-
ed tojournalists in accordance with the Press Card Regu-
lation published in the Official Gazette on 23.03.2001
numbered 24351. Only the press members who have the
press card may benefit from the rights granted under the
provision of this regulation. Press members can reach
to the news events in a fast and easy way and deliver the
news as to the events of public concern in the fastest
way through the rights which have been granted. We are
in the opinion that granting the press card right to the
internet media members is one of the most significant
regulations need to be made in order to implement the
principle of equality and ensure that the public receives
current news in the fastest way.

As per Article 4 of the Press Labor Law; employment
agreements between journalists (in printed media)
and their employers are required to be made in writing,
and type of work, amount of salary and seniority of the
journalist should be set out therein. As opposed to the
printed media members protected by the law, internet
media members can be wrongfully discharged without
any compensation or can be employed with a low salary,.
Therefore, it is both necessary and appropriate to extend
the scope of the Press Law to include the employees of
news websites.

90.000 kisiden 70.000’i yaz1 igleri olarak adlandirabilece-
gimiz, dogrudan dogruya gazetecilik kapsaminda caligan
bireylerdir.

Yazili medya mensuplari ile internet medyas1 mensupla-
rinin yaptifl isin icerigi acisindan her ne kadar herhangi
bir farklilik olmasa da bu iki gruba taninan haklar ve statii-
lerin 6nemli dlciide farkhlik gosterdigi sdylenebilir.

Basin Is Kanunuwnda kimlerin “gazeteci” sayilacag ta-
nimlanmigtir. Bu madde uyarinca; Tiirkiye’'de yaymlanan
gazete ve mevkutelerle haber ve fotograf ajanslarinda her
tiirlii fikir ve sanat islerinde ¢alisan ve 4857 sayih Is Ka-
nunw'ndaki “Isci” tarifi siimulii haricinde kalan kimseler
ve bunlarin isverenleri gazeteci sayilmaktadirlar. Acikca
goriildiigii {izere, internet haber siteleri icin caliganlar ise
bu diizenlemenin kapsamina alinmamig ve aym hizmeti
yapan kimseler arasinda ayrimcilik yaratilmisgtir.

Internet haber sitelerinde ¢alisan kimselerin Basin s
Kanunu kapsamu diginda kalmalarinin en énemli sonu-
cu, 23.03.2001 tarih, 24351 sayili1 Resmi Gazete’de yayin-
lanan Basin Kart1 Yonetmeligi kapsaminda gazetecilere
saglanan “Basin Kart1” hakkindan faydalanamamalaridir.
Basin kartina sahip olan basin mensuplar1 bahsi gecen
yonetmelik hiikiimleri kapsaminda kendilerine taninan
haklardan faydalanabilmektedir. Basin mensuplari, ken-
dilerine taminan haklar sayesinde haber degeri tasiyan
olaylara hizli ve kolay sekilde ulagmakta ve toplumu ilgi-
lendiren olaylar en hizh sekilde iletmektedirler. internet
medyas1 mensuplarina basin kartina sahip olma hakkimin
tanmmasinin hem egitlik ilkesi a¢isindan hem de toplu-
mun giincel gelismeleri en hizli sekilde 6grenebilmesi aci-
sindan yapilmasi gereken énemli diizenlemelerden biri
oldugu goriisiindeyiz.

Basin Is Kanunu'nun 4. maddesinde gazeteci ile kendisini
calistiran isveren arasindaki is sézlesmesinin yazih sekil-
de yapilmasinin mecburi oldugu ve yazili is sézlesmesinde
isin niteligi, ticret miktari, gazetecinin kidemi gibi konu-
larin belirtilmesi gerektigi hiikiim altina alimmistir. Kanu-
nenbusekilde korumaaltina alinan yazih medya mensup-
larina kiyasen, internet medyasi mensuplari isverenleri
tarafindan kolayca hicbir tazminat 6denmeksizin haksiz
yere isten ¢ikarilabilmekte ve ucuza ¢alistirilabilmektedir.
Bu dogrultuda internet haber sitelerinde caligan internet
medyast mensuplarimin da Basin Kanunu kapsamina
alinmasi gerekmektedir. Bu nedenle Kanun Tasarisi’nin
internet medya mensuplarim1 Basin Kanunu kapsamina
almasi yerinde ve olmasi gereken bir diizenlemedir.
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4.2. Uncertainty of the Liable Persons in the
News Websites

In the event that news published online infringe per-
sonal rights, determination of the liable person can be
difficult since the news websites is not obliged to state
information on identifications as per the current regula-
tion. When the criminal orlegal liability arises as a conse-
quence of the published news in the news websites, con-
tent provider’s identity mostly cannot be determined,
and determination of the liable person becomes disput-
able due to the reason that hosting provider has no liabil-
ity for the content as per the Law numbered 5651.

4.2.1. Responsible Persons under the Press Law

With respect to the criminal liability under the Article 11
of the Press Law; the crime occurs at the time the illegal
content is published on the news website, and the author
of the content carries criminal liability in this regard. Ac-
cording to the relevant provisions of the law, when the
author of the content cannot be determined or lacks legal
capacity for criminal liability or cannot be tried by Turk-
ish courts due to he/she is abroad or the punishment to
be imposed does not influence another punishment pre-
viously imposed by the final judgment on the ground of
other crimes previously committed; the authorized man-
ager of the person in charge, such as responsible man-
ager, editor-in-chief, executive director, editor, or press
advisor shall be held responsible. However, if the pub-
lication is made despite the objection of the authorized
person publisher shall be liable therefore. Legal liability
isalsoregulated under Article 13 of the Press Law, stating
that the author and the publisher and representative, if
any, shall be held jointly and severally liable for the pecu-
niary and non-pecuniary damages arising out of periodi-
cal publications.

4.2.2. Liable Persons in the News Websites and
the Required Regulations

The important aspect of the possible extension of the
scope of the Press Law to include the news websites is
the determination of the liable persons. As per the cur-
rent regulation, liable persons specified under the Press
Law are not declared on the news websites since there
is requirement in this regard. According to Article 3 of
the Law numbered 5651 titled as “Informing Obliga-
tion”; content, hosting and access providers are liable to
provide their identity information on their own internet

4.2. internet Haber Sitelerinde Sorumlu Kisilerin
Belirsiz Olmasi

Mevcut diizenlemede internet haber sitelerinde kiinye
bulunmadigindan, kisilik haklarimin ihlaline yol acan bir
yayin yapildiginda, sorumlularin kim oldugunu bilmek
giic, hatta kimi zaman imkansiz olmaktadir. Internet
haber sitelerindeki bir yayindan dolay: cezai ya da huku-
ki sorumluluk doguran bir durum ortaya ¢iktig1 zaman,
icerik saglayicinin kimligi cogu zaman saptanamamakta
ve 5651 say1l1 Kanun uyarinca yer saglayicinin icerikten
dolay1 bir sorumlulugu bulunmadigindan, bu yayindan
dolay1 sorumlulugun kime ait olacag: tartisma konusu
olmaktadir.

4.2.1. Basin Kanunu Kapsaminda Sorumlu Kisiler

Basin Kanununun 11. maddesinde cezai sorumluluk
bakimindan haberin yayimnlandig: an sugun olustugu ve
bunun sorumlulugunun eser sahibinde oldugu y6niin-
de diizenleme meveuttur. Ilgili kanun maddesi uyarin-
ca cezai sorumluluk bakimindan; eser sahibinin belli
olmamasi veya yayim sirasinda ceza ehliyetine sahip
bulunmamasi ya da yurt disinda bulunmas: nedeniyle
Tiirkiye’de yargilanamamasi veya verilecek cezanin eser
sahibinin diger bir suctan dolay1 kesin hiikiimle mah-
kum oldugu cezaya etki etmemesi hallerinde, sorumlu
miidiir ve yayin yonetmeni, genel yayin yénetmeni, edi-
tor, basim danigman gibi sorumlu miidiiriin bagh oldugu
yetkili; yetkilinin kargi cikmasina ragmen yayimlanmasi
halinde ise yayimlatanin sorumlu olacagi diizenlenmek-
tedir. Yine Basin Kanunu'nun 13. maddesinde ise hukuki
sorumluluk diizenlemis olup; basilmis eserler yoluyla is-
lenen fiillerden dogan maddi ve manevi zararlardan do-
layn siireli yayinlarda, eser sahibi ile yayin sahibi ve varsa
temsilcinin miistereken ve miiteselsilen sorumlu oldugu
belirtilmektedir.

4.2.2, internet Haber Sitelerinde Sorumlular ve
Getirilmesi Gereken Diizenleme

Basin Kanunu kapsamina internet haber sitelerinin alin-
masinin getirecegi 6nemli bir diizenleme sorumlularin
tespitine iligkin olacaktir. Mevcut diizenlemede, inter-
net haber sitelerinde kiinye bulunmadigindan, Basin
Kanunu’nda sayilan sorumlularin, internet haber sitele-
rinde kim oldugu bilinmemektedir. 5651 sayil1 Kanun’un
“Bilgilendirme Yiikiimliiliigii” baghkli 3. maddesi uya-
rinca; icerik, yer ve erisim saglayicilarinin, yonetmelikle
belirlenen esas ve usuller cercevesinde tanitici bilgilerini
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environments as being reachable by the users in compli-
ance with the basis and procedures set out in the regu-
lation. However, determination of authors’ identity and
the real owner of the news websites as hosting providers
are difficult in the internet environment, and this diffi-
culty creates complicated problems in respect of the li-
ability regime. In this respect, it is difficult to apply to the
competent authorities for the person, whose rights are
injured due to the news published in the news website,
for compensation of damages in case that the content
provider is not available or the news website’s owner is
not known.

As per the regulations are intended to be made in Arti-
cle 4 of the Press Law by Article 4 of the Draft Bill; names
and addresses of the owners, the representative, if any,
the responsible manager, company address of the news
websites, and name and address of the provider are re-
quired to be stated in the news websites under the con-
tact heading as being directly reachable by the users

kendilerine ait internet ortaminda kullanicilarin ulaga-
bilecegi sekilde ve giincel olarak bulundurma yiikiim-
liliighi bulunmaktadir. Ancak internet ortaminda, eser
sahibinin kim oldugunun ve yer saglayici olan internet
haber sitesinin gercek sahibinin tespit edilmesi ¢ok giic
olmakta, bu durum da sorumluluk rejimi agisindan ¢6-
ziilmesi giic problemler ortaya koymaktadir. internet
haber sitesinde ¢ikan bir haberden dolayr haklar: ihlal
edilen kisinin, icerik saglayicisina ulagamadig ve inter-
net haber sitesinin sahibinin kim oldugu bilinmedigi za-
man zararinin giderilmesi i¢in yetkili mercilere bagvur-
masi gii¢c olmaktadir.

Kanun Tasarisr’nin 4. maddesi ile Basin Kanunu'nun 4.
maddesinde yapilmak istenen diizenlemeyle, internet
haber sitelerinde; sahibinin, varsa temsilcisinin ve so-
rumlu miidiiriin adlar1 ve adreslerinin, haber sitesinin
faaliyet gosterdigi isyeri adresi ile saglayicinin adinin,
adresinin, kullanicilarin ana sayfadan dogrudan ulaga-
bilecegi sekilde ve iletisim baghg: altinda bulundurma
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in the homepage. Under such regulation intended to
be made; persons whose rights may be violated would
be able to reach responsible persons easily. In this way,
quality of the news to be made in the news websites shall
improve, and fabricated news will be prevented.

4.3. Procedure of the Correction and Reply Dec-
laration

Prior to the evaluation of the correction and reply topic,
the freedom of press should be mentioned in this context.
Freedom of press in generally defined as printing, publi-
cation and distribution of the news, thoughts, comments,
analyses, and critics independently.* In this respect, a
tension may arise between personal rights and freedom
of press. The people’s private life or secrets, pride and
dignity may be breached whilst the press is performing
its duties.® In this regard, another issue which should be
examined in our article is the procedure to be followed
in case of violation of personal rights by the news pub-
lished on the internet. Since news websites are currently
subject to the Law numbered 5651, in order to compare
this issue with the printed press, the Press Law and Law
numbered 5651 should be examined separately.

4.3.1. Correction and Right of Reply as per the
Press Law

The provisions in respect of correction and right of re-
ply are regulated in Article 14 of the Press Law. In the
mentioned provision, it has been explained that how this
right shall be exercised. As per Article 14 of the Press Law;
in case any publication which injures the reputation and
honor of an individual or includes an inaccurate state-
ment regarding any person, the responsible editor of the
periodical, without making any additions or modifica-
tions, shall be obliged to publish a correction and reply
declaration to be delivered by the injured party within 2
months following the publication which do neither in-
clude any element of crime nor contradict the interests
of third parties protected by the law, within three days at
the latest following the receipt of the correction and re-
ply in daily periodicals; while in other periodicals, within
the first issue to be published in three days after receipt
of the correction and reply. The correction and reply
shall be on the same page and column as the original of-
fending article, and in the same font and format.

As it is seen from the article, firstly there should be an
unlawful publication in order to exercise correction

zorunlulugu getirilmistir. Yapilmas: istenen bu yerinde
diizenleme ile sorumlulara ulagmak ve kisilik haklar
ihlal edilen kisilerin, muhatap alacaklar: kisilerin kim
oldugunun bilinmesi ile bu kisilere ulagabilmek kolay-
lagacaktir. Bu gekilde internet haber sitelerinde yapilan
haberlerin kalitesi artacak ve asilsiz haberlerin 6niine
gecilebilecektir.

4.3. Diizeltme ve Cevabin Nasil Yapilacagi Hususu

Diizeltme ve cevap konusu incelenmeden 6nce bu hu-
susla baglantili olarak basin 6zgiirliigii kavramini kisaca
hatirlatmak yerinde olacaktir. Basin 6zgiirliigii genel ola-
rak, haberlerin, diisiincelerin, yorumlarin, analizlerin,
elestirilerin serbestce basilmasi, yayimlanmas: ve dagi-
tilmas: olarak tamimlanmaktadir.* Bu dogrultuda kisilik
hakki ile basmn &zgiirliigiiniin zaman zaman catigmasl
kacinilmazdir. Basin gérevinin yerine getirirken kimi
zaman kigilerin 6zel hayatlarina veya sirlarina, seref ve
haysiyetlerine miidahalede bulunabilir.®* Bu kapsamin-
da makalemizde incelenmesi gereken bir diger husus
ise internet ortaminda yer alan haberlerde kisilik hak-
larinin ihlaline neden olan bir durumun varligi halinde
ne sekilde hareket edilecegine iligkindir. Internet haber
siteleri halihazirda 5651 sayili Kanun’a tabi oldugundan,
bu hususun yazili basin ile kiyaslanmasi acisindan, Basin
Kanunu ile 5651 sayili Kanun kapsaminda ayri1 ayr1 ince-
leme yapilmasi gerekmektedir.

4.3.1. Basin Kanunu Uyarinca Diizeltme ve Cevap
Haklka

Diizeltme ve cevap hakkina iligkin diizenleme Basin
Kanunu'nun 14. maddesinde yer almaktadir. S6z konu-
su kanun maddesi bu hakkin ne gekilde kullanilabilecegi
aciklanmaktadir. Basin Kanunu'nun 14. maddesine gore;
siireli yayinlarda kisilerin seref ve haysiyetini ihlal edici
veya kisilerle ilgili gercege aykir1 yayim yapilmasi halin-
de, bundan zarar géren kisinin yayim tarihinden itibaren
iki ay icinde gonderecegi su¢ unsuru icermeyen, iiciincii
kisilerin hukuken korunan menfaatlerine aykir1 olma-
yan diizeltme ve cevap yazisini; sorumlu miidiir hicbir
diizeltme ve ekleme yapmaksizin, giinliik siireli yaymn-
larda yaziy1 aldig: tarihten itibaren en geg ii¢ giin icinde,
diger siireli yaymlarda yaziy1 aldif: tarihten itibaren iic
giinden sonraki ilk niishada, ilgili yayinin yer aldig1 sayfa
ve slitunlarda, ayn1 puntolarla ve aym sekilde yayimla-
mak zorundadir.
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right. Criterions of “publication injuring the reputation”
or “unfounded publication” have been used in order to
determine the violation therein. The determination of
whether such violation took place shall vary according to
the specific circumstances of each case. The responsible
manager of publication and authorized person who the
responsible editor works with shall be liable for the publi-
cation of the correction and reply declarations and other
sanctions related thereto. Article 18 of the Press Law also
regulates the sanction to be implemented in the event of
violation of Article 14. As per such article, heavy fines to
be imposed for the noncompliance with the judge’s final
decision regarding the publications of the correction and
reply declarations have been regulated. In the second
paragraph of article; the owner of the publication and the
responsible editor and the authorized person who the re-
sponsible editor works with shall be jointly and severally
liable for the payment of the heavy fines imposed against
to the responsible editor and the authorized person who
the responsible editor works with.

4.3.2. Blocking the Access and Removal of the
Content within the Scope of the Law Numbered
5651

Due to the abovementioned reasons, news websites are
currently subject to the Law numbered 5651, and the
procedure regarding the exercise of the correction right
must be determined as per the provisions thereof. In
practice, with the method also called as “warn/remove”,
the person who has been affected by the unfounded pub-
lication or whose personal rights have been violated has
the opportunity to remove the information or the publi-
cation which can be reached by billions of people through
the internet®.

The issues regarding the hosting provider and the con-
tent provider and the liability regime thereof on internet
environment have been examined above. The provisions
on the removal of the content stated in news websites
and the exercise of the right to reply have been regulated
in Article 9 of the Law numbered 5651. According to the
Article 9; any real person or legal entity and institution
or authority, who claims that his personal rights are vio-
lated due to a content on the internet may apply by the
warning method to the Content Provider, or to the Host-
ing Provider if the Content Provider may not be reached,
and request the removal of such content from broadcast,
or he may apply directly to the Judge of Court of Peace
and request for blocking the access to the content. Re-

Kanun maddesinden de anlagildig: {izere diizeltme hak-
kinmin kullanilmasi i¢in 6ncelikle ortada hukuka aykiri bir
yayin olmasi gerekmektedir. Buradaki hukuka aykiriigin
tespiti bakimindan “seref ve haysiyeti ihlal edici yayin”
veya “gercege aykiri yaym” kistaslar: esas alinmistir. Bu
durumun gerceklesip gerceklesmedigi ise her somut ola-
yin sartlarina gére degiskenlik gosterecektir. Diizeltme
ve cevap metninin yayinlanmasi ve buna bagh yaptirim-
lardan siireli yayinin sorumlu miidiirii ve sorumlu mii-
diiriin bagh oldugu yetkilisi olan gsahis sorumlu olacaktir.
Basin Kanunu'nun 18. maddesi de, 14. maddeye aykirilik
halinde uygulancak yaptirimi diizenlemektedir. S6z ko-
nusu maddede diizeltme ve cevabin yayimlanmasina
iligkin kesinlesmig hakim kararina uyulmamasi halinde
agir para cezalar1 6ngoriilmiistiir. Maddenin ikinci fik-
rasinda da; sorumlu miidiir ve sorumlu miidiiriin bagh
oldugu yetkili hakkinda verilen agir para cezasinin 6den-
mesinden yayin sahibinin, sorumlu miidiiriin ve sorum-
lu miidiiriin bagh oldugu yetkilinin birlikte miiteselsilen
sorumlu oldugu belirtilmistir.

4.3.2. 5651 sayih Kanun Kapsaminda icerigin
Kaldirilmas: ve Erisimin Engellenmesi

Internet haber siteleri meveut mevzuata gére 5651 say1-
I1 Kanun’a tabi olduklarindan dolay: diizeltme hakkinin
ne gekilde kullanilacaginin bu kanun hiikiimlerine gére
belirlenmesi gerekmektedir. Uygulamada “uyar/cikart”
olarak da anilan yéntem sayesinde hakkinda gercek dis1
yadakisilik haklarini zedeleyici yayin yapilan kimse ara-
ma motorlari sayesinde milyarlarca kisiye ulasma potan-
siyeline sahip bir yayini ya da veriyi internet ortamindan
¢ikarma olanagina kavugmuslardir®.

Internet ortamia iligkin yer saglayici ve icerik saglayici
ile bunlarin sorumluluk rejimlerine iligkin aciklama-
lar yukarida incelenmisgtir. Internet haber sitesinde yer
alan icerigin yaymdan kaldirilmasi ve cevap hakkinin
kullanilmasina iligkin diizenleme 5651 sayil1 Kanun'un
9. maddesinde yer almaktadir. 9. madde hitkmiine gore;
internet ortaminda yapilan yayin icerigi nedeniyle kisi-
lik haklarinin ihlal edildigini iddia eden gercek ve tiizel
kisiler ile kurum ve kuruluglar, icerik saglayicisina, buna
ulasamamasi halinde yer saglayicisina bagvurarak uyar:
yontemi ile icerigin yaymdan cikarilmasini isteyebilece-
gi gibi dogrudan sulh ceza hakimine bagvurarak icerige
erisimin engellenmesini de isteyebilir. Internet ortamn-
da yapilan yayin icerigi nedeniyle kisilik haklarinin ihlal
edildigini iddia eden kisilerin talepleri, icerik ve/veya yer
saglayicisi tarafindan en gec yirmi dort saat icinde cevap-
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quests of those who claim that their personal rights are
violated by content of the publication on the internet
shall be responded in 24 hours at the latest by content
and/or hosting providers. Judge may order for blocking
the access within the scope of this article in accordance
with the requests of those who claim that their personal
rights are violated by the content of the publication on
the internet. The responsible person, who fails to comply
with the order of the Judge of Court of Peace in a timely
manner and in accordance with the conditions set forth
in this Article 9, shall be sentenced to a punitive fine from
500 days to 3000 days.

5. CONCLUSION

News websites has become a big part of our lives with
the developing technology, and it is an undeniable fact
that news websites have been preferred more than the
printed materials by the readers as it is easy to follow
and access to the latest news. Therefore, deficiencies and
gaps in the legislations considering the news websites
must be regulated by making necessary regulations so
as to protect the public’s right to demand accurate and
honest news, give the same rights to the online newspa-
per journalists as their other colleague’s and redress the
balance between the freedom of the press and personal
rights. As explained above in detail, through the enact-
ment of these intended regulations in the Draft Bill; both
personal rights of news websites journalists and personal
rights of the individuals whose personal rights have been
violated by the published news in the internet shall be
protected by extending the Press Law to include news
websites and the Press Labor Law to include news web-
site journalists. With this regard, we are in the opinion
that the Draft Bill shall be a positive development for the
online journalism. B
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