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ABSTRACT

There have been certain discussions as to
preventing access to internet content within
the scope of the law numbered 5651 and the
jurisdiction of Turkish courts and the applica-
tion of the law when determining preventing
access to internet content where there is an
element of foreignness. According to this, the
international jurisdiction of Turkish courts in
terms of the request of preventing access to
contents in accordance with Articles 9 and
9/A of the aforementioned law must be stipu-
lated in line with the articles set forth under
International Private and Civil Procedure Law
numbered 5718 and the rules related to special
and general competence under Civil Procedure
Law numbered 6100.
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OZET

H651 sayill yasa kapsaminda icerige erisimin
engellenmesi noktasinda, yabancillk unsu-
ru bulunan durumlarda Turk mahkemelerinin
icerige erisimin engellenmesi talebini deger-
lendirmedeki yetkisi ve bu gibi durumlarda
Turk Hukuku'nun uygulanip uygulanamayacagi
noktasinda zaman zaman tartismalar yasan-
maktadir. Bu noktada madde 9 ve 9/A uyarinca
yapilan icerige erisimin engellenmesi talepleri
bakimindan Turk mahkemelerinin milletlerarasi
yetkisinin 5718 sayill MOHUK'un ilgili htkimle-
ri dogrultusunda 6100 sayill HMK'daki 6zel ve
genel yetki kurallarina gore belirlenmesi gerek-
mektedir.

ANAHTAR KELIMELER:
Erisimin engellenmesi, milletlerarasi yetki, 5651
sayili Yasa, yabancilik unsuru, yetkili mahkeme
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1. INTRODUCTION

URSUANT TO THE GENERAL ARRANGEMENTS IN AR-
ticle 24 and 25 under the Turkish Civil Code
numbered 4721, a person whose personal
rights are assaulted unlawfully may ask judge
for due protection from a prospective assault
or suspension of an existing assault or deter-
mination of the illegality of an assault which

has ended but still has impacts. Until 2007, this arrange-

ment was also applicable in case of a violation of personal
rights via publications over the internet. However, a spe-
cial arrangement related to publications on the internet
environment was introduced by the Code, numbered

5651, came into force in 2007 and from this date, preven-

tion of personal rights violations caused via the internet is

subject to the specific procedures provided in this Code,
since the Code is more specific than the Turkish Civil

Code.

By Law on The Regulation of Internet-based Publica-
tions and the Struggle with Crimes that are Committed
via these Publications numbered 5651 (“law numbered
5651”"), some special cases in which the contents of publi-
cation on websites contain illegality, legal ground relating
to removal of such content from publication and (also by
amendment made by the Codes numbered 6518 and 6527
in 2014) prevention of access to these contents was cre-
ated. However, law-maker has resolved that the method
of either removing content from publication or prevent-
ing access to contents can be applied in case of presence
of sufficient cause for suspicion in direction of catalog
crimes that are listed only in the Code committed or pres-
ence of assault to personal rights, even within the frame of
thislegal arrangement. Besides, violation of privacy which
isaspecial form of assault to personal rights was subjected
to a different arrangement by adding the Code numbered
5651 from other situations of assault to personal rights in
February, 2014. As a result of this new arrangement, the
method of removing content from publication or prevent-
ingaccess to content can be applied in four different situa-
tions, which are the presence of sufficient cause for suspi-
cion in direction of catalog crimes that are listed in Article
8 committed, presence of non-delayable cases arising out
of one or more reasons of the protection of people’s secu-
rity of life and property with right to live, the protection
of national security and public order, prevention of crime
and protection of public health under Article 8/A, pres-
ence of assault to personal rights indicated in Article 9 and
violation of privacy under Article 9/A.

1. GiRiS

URKMEDENi KANUNU’NUN 24. VE 25. MADDELERINDE
yer alan genel diizenlemeler uyarinca hu-
kuka aykir olarak kisilik hakkina saldirilan
kimse, hakimden, saldiridabulunanlarakarg:
korunmasini, saldir1 tehlikesinin 6nlenmesi-
ni, siirmekte olan saldiriya son verilmesini
ve sona ermis olsa bile etkileri devam eden
saldirinin hukuka aykiriliginin tespitini isteyebilmekte-
dir. Bu diizenleme, 2007 y1ilina kadar internet {izerinden
yapilan yayinlarla kisilik haklarinin ihlal edilmesi duru-
munda da uygulama alani1 bulmustur. Ancak 2007 yilin-
dayiiriirliige giren 5651 sayil1 yasaile internet ortaminda
yapilan yayinlarla ilgili 6zel bir diizenleme getirilmis ve
Medeni Kanuna gore daha 6zel bir yasa olmasi nedeniyle
bu tarihtenitibaren internet yolu ile neden olunan kisilik
hakki ihlallerinin engellenmesi bu yasada 6ngériilen 6zel
usule tabi tutulmusgtur.

5651 sayili Internet Ortaminda Yapilan Yayinlarin Dii-
zenlenmesi ve Bu Yayinlar Yoluyla Islenen Suglarla Mii-
cadele Edilmesi Hakkinda Kanun (“5651 sayil1 yasa”)
ile internet siteleri iizerinden yayinlanan iceriklerin hu-
kuka aykirilik ihtiva ettigi baz1 6zel durumlarda bunlarin
yaymdan cikarilmasina ve Subat 2014’te 6518 ve 6527 sa-
yili yasalarla yapilan degisikliklerle de bu yayinlarin ice-
rigine erisimin engellenmesine iligkin yasal zemin olus-
turulmustur. Ancak kanun koyucu, bu yasal diizenleme
cercevesinde dahi gerek icerigin yayindan cikarilmasi,
gerekse icerige erisimin engellenmesi yonteminin sade-
ce kanunda belirtilen katalog suclarin islendigi yoniinde
yeterli siiphe sebebinin bulunmasi ya da kisilik haklaria
saldirinin meveut olmasi durumlarinda bagvurulabilece-
gini hitkme baglamigtir. Ayrica Subat 2014 te kisilik hak-
larina saldirimin 6zel bir hali olan 6zel hayatin gizliligini
ihlal de 5651 say1l1 yasaya eklenerek diger kisilik hakla-
rina saldirt durumlarindan farkh bir diizenlemeye tabi
tutulmugtur. Bu yeni diizenlemeyle birlikte 8. maddede
say1lan katalog suclarin islendigi yoniinde yeterli siiphe
sebebinin bulunmasiy; 8/A maddesinde aranan yasam
hakk ile kigilerin can ve mal giivenliginin, milli giiven-
lik ve kamu diizeninin korunmasi veya suc iglenmesinin
onlenmesi sebeplerinden bir veya birka¢inin mevcut ol-
masl, 9. maddede belirtilen haliyle kisilik haklarina sal-
dirinin mevcut olmasi ve 9/A maddesi kapsaminda 6zel
hayatin gizliliginin ihlal edilmis olmas: seklindeki dort
farkli durumda icerigi erisimin engellenmesi ya da ice-
rigin yayindan cikarilmasi yollarina bagvurulabilecektir.
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However, although Articles 8, 8/A, 9 and 9/A of the Code
numbered 5651 may have more trusty field of applica-
tion relating to contents published by local hosting ser-
vice providers, the issue of whether Turkish courts are
competent on preventing access to contents which cause
controversies relating to publication on non-local host-
ing service providers (imore explicitly, foreign web sites
managed from abroad) which provide publication in our
country.

Therefore, Turkish courts’ international jurisdiction in
the process of preventing access to contents will be ex-
amined separately under two headings in our article by
means of evaluating requests/preventions arising from
“violation of privacy” and “violation of personal rights”
arranged in Article 9 and 9/A Code numbered 5651 un-
der the same heading and evaluating preventions arising
from catalog crimes that are listed in Article 8 under the
other heading.

Ancak her ne kadar yerel yer saglayicilar imkaniyla ya-
yinlanmus olan iceriklerle ilgili olarak 5651 sayil1 yasanin
8, 8/A, 9 ve 9/A maddeleri daha emin uygulama alani bu-
labiliyorsa da, iilkemizde yayina imkan saglayan yabanci
yer saglayicilar (daha acik deyimiyle iilke disindan yone-
tilen yabanci internet siteleri) {izerinden yapilan yayin-
larla ilgili olarak icerige erisimin engellenmesi hususun-
da Tiirk mahkemelerinin yetkili olup olmadigl hususu
tartigmalara neden olmaktadir.

Bu nedenle makalemizde 5651 sayili yasanin 9 ve 9/A
maddelerinde diizenleme yeri bulmus olan “Ozel Haya-
tin Gizliligini Thlal” ve diger “Kisilik Haklar1 Thlalleri” ne-
deniyle yapilan talepleri/engellemeleribir baghk altinda,
8 ve 8/A maddelerinde sayilmig olan katalog suglar nede-
niyle yapilan engellemeleri ise farkh birer baghk altinda
degerlendirmek suretiyle icerige erisimin engellenmesi
siirecinde Tiirk mahkemelerinin milletleraras: yetkisi
ayr1 ayr1 ele alinip, bu konulara aciklik getirilecektir.
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2. PREVENTING ACCESS TO CONTENTS PURSU-
ANT TO ARTICLES 9 AND 9/A.

Before February 2014 amendment in the Code num-
bered 5651, without exception, in case of any violation
of personal rights, a person, who claims his/her personal
rights were, could request to remove the content violat-
ing his/her personal rights from the content provider
and if content provider cannot be reached, from the host-
ing service provider and could publish a text including
his/her responses on the internet by applying to content
provider within one week starting from the publication
date. If the request was not fulfilled within two days from
the date of receipt by the content provider or hosting
service provider, request shall be considered as rejected.
Then, such person could request to remove the content
from publication and publish a text including his/her
response within fifteen days from the date that the re-
quest was considered rejected which shall remain one

2. MADDE 9 VE 9/A CERCEVESINDE ICERIGE ERi-
SiMIiN ENGELLENMESI

5651 Sayili yasada Subat 2014 degisikligine kadar ayrim
yapmaksizin herhangi bir kisilik hakki ihlali durumunda;
kisilik hakki ihlal edildigini iddia eden kisi ierik saglay-
cisina, buna ulasamamas1 durumunda yer saglayicisina
bagvurarak kisilik haklarini ihlal eden igerigin yayindan
cikarilmasimi ve yayindaki kapsamindan fazla olmamak
iizere hazirlamig oldugu cevap metninin bir hafta siire ile
internet ortaminda yayinlanmasini isteyebilirdi. Talebin
icerik saglayici ya da yer saglayici tarafindan kendisine
ulastig tarihten itibaren iki giin icinde yerine getirilme-
mesi durumunda talep reddedilmis sayilirdi. Bunun iize-
rine kisi, talebin reddedilmis sayildig: tarihten itibaren
15 giin icinde Sulh Ceza Mahkemesine bagvurarak ice-
rigin yayindan cikarilmasina ve hazirladig: cevabin bir
hafta siire ile internet ortaminda yayinlanmasina karar
verilmesi talebinde bulunabilirdi. Sulh ceza hakiminin
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week on the internet, by applying to the Criminal Court
of Peace. Objection could be made against the decision of
the Criminal Judge pursuant to the Criminal Procedure
Law numbered 5271. Prison sentence was predicted on
the responsible person (content provider or hosting ser-
vice provider), if publication fails to be published within
two days from the date of notification of final verdict of
the Criminal Judge related to the removal of the content
from publication and publishing text including response
of the person to the content provider or hosting service
provider. In case the content provider or hosting service
provider was a legal entity, same prison sentence was also
applied for publication executive of the legal entity.

By the amendment made in the Code in February 2014,
the arrangement relating to decision of the Criminal
Judge about the removal of the content from publication
in this type of applications was excluded from the law.
Instead, the decision of preventing access to content is
arranged by the law. Besides, publishing the reply of the
person on the same web site whose right has been violat-
ed was completely excluded from the scope of the Article.

Pursuant to the new arrangement, real persons or legal
entities or institutions and organizations claiming that
their personal rights are violated due to publications on
the internet environment, may either request the re-
moval of the content from the publication with warning
method by applying to content provider, in the event of
failure to reach, to hosting service provider or directly re-
quest from Criminal Judge to prevent access to contents
without applying to content provider or hosting service
provider. Herein, as different from the former arrange-
ment, it should not be overlooked that the request of re-
moving content from the publication shall be directed
to content provider or hosting service provider and the
request to prevent access to contents shall be directed
to the Criminal Judge. By the new amendment, Judge
may decide to request to prevent access to contents ei-
ther regarding as a rule, publication, certain parts or sec-
tions only which cause the violation of personal rights or
regarding the entire publication on the web site in man-
datory cases. While exception against Judge’s decision is
subject to the provisions of the Civil Procedure Law like
former arrangements, it is determined that application
of decision process will be followed by the Access Pro-
viders Association. Although the prison sentence on re-
sponsible individuals who fail to fulfill judicial decision
was envisaged in the former arrangement, judicial fine is
envisaged in the new one.

konuya iligkin kararina karsi ise 5271 sayili CMK kap-
saminda itiraz yoluna gidilebilmekteydi. Sulh ceza
hakiminin icerigin yayindan ¢ikarilmasi ve cevap metni-
nin yayinlanmasi yoniinde kesinlesmis kararinin icerik
saglayici ya da yer saglayiciya tebliginden itibaren iki giin
icinde yaymlanmasina baglanmamasi durumunda, so-
rumlu (icerik ya da yer saglayicy) kisi hakkinda hapis ce-
zas1 6ngoriilmekteydi. Icerik ya da yer saglayicinin tiizel
kisi olmas1 durumunda ise ayn1 hapis cezasu tiizel kisinin
yayimn sorumlusu icin de gecerliydi.

Subat 2014’te yapilan degisiklikle; bu tiir bagvurularda
Sulh Ceza Hakimi’nin icerigin yayindan cikarilmasina
karar vermesi seklindeki diizenleme kanundan ¢ikari-
larak hakimin bu islemine son verilmistir. Bunun yerine
icerige erisimin engellenmesi karar1 verme usulii kanu-
na girmistir. Ayrica; kisilik hakki ihlal edildigi iddiasinda
bulunan kisinin hazirlamis oldugu cevap metninin ayni
sitede yayinlanmasini ongoren diizenleme ise madde
kapsamindan tamamen cikarilmigtir.

Yeni diizenleme uyarinca; internet ortaminda yapilan
yaymn nedeniyle kisilik haklar: ihlal edildigi iddiasinda
bulunan gercek ya da tiizel kisiler ile kurum ve kurulus-
lar, icerik saglayicisina, buna ulagamamas1 durumunda
yer saglayicisina bagvurarak uyar1 yontemi ile icerigin
yayindan cikarilmasin isteyebilecegi gibi, icerik ya da
yer saglayicisina basvurmaksizin dogrudan Sulh Ceza
Hakimi’ne bagvurarak icerige erisimin engellenmesi ta-
lebinde de bulunabilmektedir. Burada eski diizenleme-
den farkl olarak 6zellikle, icerigin yayindan cikarilmasi
talebinin icerik ya da yer saglayiciya, icerige erisimin en-
gellenmesi talebinin ise sulh ceza hakimine yapildiginin
dikkatten kagmamasi gerekir. Yeni diizenlemeyle, hakim
talep {izerine kural olarak sadece kisilik hakki ihlalinin
gerceklestigi yayin, kisim, boliim ile ilgili olarak karar
verebilecegi gibi zorunlu durumlarda internet sitesinde
yapilan yaymin tiimii hakkinda da erisimin engellen-
mesi karar1 verebilmektedir. Hakim kararina itiraz eski
diizenlemedeki gibi CMK hiikiimlerine tabi tutulurken,
kararin uygulanmasi siirecinin ise Erisim Saglayicilari
Birligi tarafindan takip edilecegi hitkkme baglanmigtir.
Hékim kararim yerine getirmeyen sorumlular hakkin-
da eski diizenlemede hapis cezas1 6ngoriilmiis olmasina
ragmen, yeni diizenlemede adli para cezas1 6ngoriilmiis-
tiir.

Ayrica Subat ayinda yapilan degisiklik ile 6zel bir kisilik
hakki ihlali olan 6zel hayatin gizliligini ihlal durumu ayr1
bir madde altinda ele alinmis ve diger kisilik haklarin-
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Besides, violation of privacy, which is a special form of
assault to personal rights, is dealt with under the sepa-
rate Article (Art.9/A) and subject to different procedures
than other personality rights by amendment in February.
In this context, individuals, who claims his/her rights of
privacy to be violated are enabled to apply directly to Tel-
ecommunications Communication Presidency, before
applying to Magistrate Criminal Judges.

When preventing access to contents by real persons or
legal entities or institutions and organizations claiming
violations of personal rights is requested from Turkish
judicial bodies, discussions take place from time to time
whether Turkish Law is applicable in the cases where the
existence of non-local content provider or hosting ser-
vice provider, the content published by a foreign citizen
or from a foreign country, hosting service provider oper-
ating from a foreign country, or the absence of a repre-
sentative Office in Turkey, Turkish court’s authority to
evaluate the demand on preventing access to contents
and in such cases, although Code numbered 5651 may be
easily applicable in the case of element of foreignness not
satisfied by content provider or hosting service provider
of the demanded publication.

2.1. Turkish Courts’ International Jurisdiction

Each State determines the international jurisdiction
of its courts. Turkish courts’ international jurisdiction
is determined by the Turkish Codes with the exception
of international agreements entered into force in ac-
cordance with the procedures. As it is known, while the
provisions regarding international jurisdiction are the
national law provisions, the scope of international ju-
risdiction was first arranged in a system in Turkish Law
by the Law on Private International Law and Procedure
Law numbered 2675 which entered into force in 1982
and remained in force until 2007. Today, this jurisdic-
tion is determined by the International Private and Civil
Procedure Law (“IPCPL”) numbered 5718. Because the
form of the request on “Preventing Access to Contents”
in Article 9 and 9/A which constitutes the subject of our
article, is related to private law, and it is required to con-
sider jurisdiction of Turkish courts on this issue within
the scope of the law numbered 5718.

Unlike some situations provided specific jurisdiction
rules, inheritance suits; disputes arising from contracts
of work, consumer or insurance and situations where the
contract of mandate is present, arrangement in Article

dan farkh prosediire tabi tutulmustur. Bubaglamda, 6zel
hayatinin gizliliginin ihlal edildigi iddiasinda bulunan
kisilere, sulh ceza hakimligine bagvurmadan 6nce dogru-
dan Telekomiinikasyon letisim Bagkanlig'na bagvurma
imkan taninmigtir.

5651 say1l1 yasa, kisilik haklarinin ihlal edildigi iddiasiyla
Tiirkyargi organlarindan gercek ya da tiizel kisi ile kurum
ve kuruluglar tarafindan icerige erisimin engellenmesi
yoniinde talepte bulunuldugu hallerde, talebe konu ya-
yinin icerik veya yer saglayicisinin yabancilik unsuru ta-
simamas! durumunda rahatca uygulama alanmi buluyorsa
da, icerik ya da yer saglayicinin yerel olmamasi, icerigin
yabanci bir iilke vatandag: tarafindan veya yabanci bir
iilkeden yayina konulmasi, yer saglayicinin yabanci bir
iilkeden faaliyet gosteriyor olmasi ve Tiirkiye’de temsil-
ciliginin bulunmamasi durumlarinda Tiirk mahkemele-
rinin icerige erisimin engellenmesi talebini degerlendir-
medeki yetkisi ve bu gibi durumlarda Tiirk hukukunun
uygulanip uygulanamayacagi noktasinda zaman zaman
tartismalar yagsanmaktadr.

2.1. Tiirk Mahkemelerinin Milletlerarasi Yetkisi

Her devlet mahkemelerinin milletlerarasi yetkisini biz-
zat tayin eder. Usuliine gore yiiriirliige girmis milletle-
rarasl anlagmalar ayrik olmak iizere, Tiirk mahkemele-
rinin milletleraras: yetkisi Tiirk yasalar ile belirlenir.
Bilindigi gibi milletleraras1 yetkiyi diizenleyen kurallar
ic hukuk kurallar1 olmakla beraber, Tiirk hukukunda ilk
kez, 1982 yilinda yiiriirliige giren ve 2007 yilina kadar
yiiriirlitkte kalan 2675 sayili Milletleraras1 Ozel Hukuk
ve Usul Hukuku Hakkinda Kanun ile belirli bir sistem
icinde diizenlenmisgtir. Giiniimiizde bu yetki 5718 say1-
l1 Milletleraras: Ozel Hukuk ve Usul Hukuku Hakkinda
Kanun (“MOHUK?) ile belirlenmektedir. Makalemizin
konusunu tegkil eden 9 ve 9/A maddelerindeki “Icerige
Erisimin Engellenmesi” talebinin de 6zel hukuka iligkin
olmasi nedeniyle, bu konuda Tiirk mahkemelerinin yet-
kisini MOHUK kapsaminda degerlendirmek gerekecek-
tir.

Baz1 6zel yetki kurali 6ngériilmiis olan; miras davalari,
i, tliketici ya da sigorta sozlesmelerinden kaynaklanan
uyusmazliklar ile yetki s6zlesmesinin mevcut oldugu
durumlardan farkl olarak, kisilik haklarinin ihlali duru-
munda Tiirk mahkemelerinin milletlerarasi yetkisinin
belirlenmesinde MOHUK 40. maddesindeki diizenle-
menin esas alinmasi gerekmektedir.
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40 of the Law on Private International Law and Proce-
dure Law should be taken as abase in determining Turk-
ish courts’ international jurisdiction in case of violation
of personal rights.

Article 40 of the IPCPL explicitly called for an arrange-
ment provided as; “Turkish courts’ international juris-
diction is determined by territorial jurisdiction rules of
national law.” Before amendments made in February,
2014 in the Code numbered 5651, it was possible to de-
termine that competent court in terms of removing the
content from publication is the court where the claimant
isresiding. As amatter of fact, in the previous form of the
Code numbered 5651, it was explicitly arranged that per-
son, who claimed his/her personal rights to be violated
could apply to the Criminal Court of Peace for settlement
in case of rejection of request on removing content from
publication by the content provider or hosting service
provider. However, this arrangement has been removed
by amendment and thus, jurisdiction began to be deter-

MOHUK’un 40. maddesi gayet acik ve anlagilir bir bi-
cimde; “Tiirk mahkemelerinin milletlerarast yetkisini, ic
hukukun yer itibariyle yetki kurallart tayin eder” seklinde
bir diizenleme 6ngoriilmiistiir. 5651 sayili yasada Subat
2014'te yapilan degisiklik 6ncesinde, sirf bu maddeye da-
yanilarak icerigin yayindan ¢ikarilmasi bakimindan yet-
kili mahkemenin talepte bulunanin yerlesim yeri mah-
kemesi oldugu sonucuna varmak miimkiindii. Zira 5651
say1ll1 yasanin eski halinde, yayindan c¢ikarma isteminin
icerik veya yer saglayici tarafindan reddedilmesi halinde
kisilik haklarinin ihlal edildigini iddia eden kisinin yerle-
sim yeri sulh ceza mahkemesine bagvurabilecegi acikca
diizenlenmisti. Ancak yapilan degisiklikle bu diizenleme
kaldirilmig ve dolayisiyla yetki genel hiikiimlere goére
belirlenmeye baslanmigtir. 5651 sayili yasanin mevcut
halinde yetkili mahkemenin gosterilmemis olmasi nede-
niyle, MOHUKun yetkili mahkemenin belirlenmesi ba-
kimindan i¢ hukuka yaptig atifla, bizi 6100 sayili Hukuk
Muhakemeleri Kanunu'ndaki (“HMK?”) yetki kurallar-
nayonlendirdigi goriilmektedir.
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mined according to general provisions. Since, competent
court is not determined in the current form of the Code
numbered 5651, it can be seen that the IPCPL redirects
us to jurisdiction rules in the Civil Procedure Law num-
bered 6100, referring to domestic law, in terms of deter-
mining the competent court.

The scope of jurisdiction is covered under nineteen (19)
articles in the first section of the first part and second di-
vision in the Civil Procedure Law. Therefore, handling
the general competency under the Civil Procedure Law
and special competency in case of torts separately in
terms of requests of preventing access to contents will be
more useful.

2.1.1. Determination of International Jurisdiction
Pursuant to General Jurisdiction Rules in the
Civil Procedure Law

Pursuant to Article 5 of the Civil Procedure Law num-
bered 6100, “General competent court shall be the court

Yetki konusu HMK’da birinci boliim, birinci kisim, ikin-
ci ayirimda, 19 madde halinde ele alimmugtir. Bu noktada
icerige erisimin engellenmesi yoniindeki talepler baki-
mindan HMK’daki genel yetki ve haksiz fiile iligkin &zel
yetki hallerini ayr1 ayr ele almak daha yararh olacaktir.

2.1.1. HMK’daki Genel Yetki Kurallari Cercevesin-
de Milletlerarasi Yetkinin Belirlenmesi

6100 Sayili Hukuk Muhakemeleri Kanunu m. 5 uyarinca
“Genel yetkili mahkeme, davalt gercek veya tiizel kisinin
davarmun agildigr tarihteki yerlesim yeri mahkemesidir.”
Dikkat edilecek olursa kanun koyucu burada “davali”
ibaresini kullanmigtir. Oysa 5651 sayili yasa cerceve-
sinde icerige erisimin engellenmesi talebiyle sulh ceza
hakimligine yapilan basvuruda bir dava s6z konusu ola-
madig (bunun bir talepten ibaret oldugw) icin, bu tiir
taleplerde gercek anlamda bir davali da s6z konusu ol-
mayacaktir. Ancak her ne kadar durum bdyle olsa da ige-
rige erigimin engellenmesi talebinde kars: taraf olarak
gosterilmis olan icerik ya da yer saylayicy, kiyas yapilmak
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where settlement of the defendant real person or legal en-
tity is on motion date.” The matter to be considered here
is that the law-maker prefers to use the phrase of “the
defendant”. As a matter of fact, since the application to
the Criminal Court of Peace with the request of prevent-
ing access to contents within the scope of law numbered
5651 constitutes a request, rather than a lawsuit, there
shall not be a defendant in real terms. However, general
jurisdiction provisions under the Civil Procedure Law
may be applicable since the content provider or hosting
service provider can be considered as the defendant on
the request of preventing access to contents.

If we want to make a definition in accordance with the
subject of our article, the term content provider refers
to a real person or legal entity who produces, alters or
provides publication content provided on the internet
and subject to the request of preventing access to con-
tents; on the other hand hosting service provider actually
means a real person or legal entity who provides and op-
erates systems containing these contents. At this point,
it is important whether the content provider or hosting
service provider is indicated as counterparty in the re-
quest of preventing access to internet contents. Yet, if the
content provider is indicated as the counterparty and if
this content provider is settled in Turkey, there shall be
no problems on jurisdiction and the content provider’s
court settlement at the request date will be Turkish
courts which shall be the general competent court. How-
ever, if content provider is not settled in Turkey or if a
non-local hosting service provider such as Twitter, Face-
book or YouTube is indicated as the counterparty, prob-
lems may arise while determining the general competent
court. For instance, if a foreign citizen whose settlement
is in Germany shares contents about a Turkish citizen
that violates his/her personality rights over a Twitter ac-
count which is a social networking site headquartered in
America, where should the Turkish citizen, who claims
his/her personal rights are violated, apply to as a general
competent court with the demand on preventing access
to contents?

Although law-maker provides a regulation in Article 9,
relating to general competent court in the absence of a
settlement in Turkey of defendant, as “General compe-
tent court in the absence of a settlement of defendant in
Turkey is the court where the habitual residence of the de-
fendant locates in Turkey.”, it does not seem possible to
claim that in every case, Turkish Courts are the general
competent courts relating to the request of preventing

suretiyle davaliymis gibi kabul edilerek HMK'daki genel
yetkiye iligkin hiikiimlerin uygulanmasina imkén sagla-
nabilmektedir.

Makalemizin konusuna uygun olarak bir tanim yapmak
gerekirse, burada icerik saglayici ile kast edilen; internet
iizerinden sunulan ve erisimin engellenmesi talebine
konu edilen yayin icerigini iireten, degistiren veya sag-
layan; yer saglayici ise bu icerikleri barindiran sistemleri
saglayan veya isleten gercek veya tiizel kisilerdir. Bu nok-
tada, internet icerigine erisimin engellenmesi talebinde
kars1 taraf olarak icerik saglayicinin mi yoksa yer sagla-
yicinin mi gosterildigi 6nem arz etmektedir. Zira eger
kars taraf olarak icerik saglayic1 gosterilmisse ve icerik
saglayici Tiirkiye'de yerlesim yeri olan biri ise yetki ko-
nusunda bir sorun yaganmayacak ve icerik saglayicinin
talep tarihindeki yerlesim yeri mahkemesi, dolayisiyla
da Tiirk mahkemeleri genel yetkili mahkeme olacaktir.
Ancak icerik saglayicinin Tiirkiye’de yerlesim yerinin
bulunmamasi veya karsi taraf olarak, Twitter, Facebook,
Youtube gibi yerel olmayan bir yer saglayicinin goste-
rilmis olmasi durumunda genel yetkili mahkemenin
belirlenmesi noktasinda sorun yasanacaktir. Ornegin
yerlesim yeri Almanya’da bulunan bir yabanci iilke va-
tandaginin, merkezi Amerika’da bulunan Twitter isimli
sosyal paylasim sitesindeki hesabi iizerinden, bir Tiirk
vatandag1 hakkinda kisilik haklarim ihlal eder nitelikte
paylasimlarda bulunas: durumunda, kisilik haklari ihlal
edildigi iddiasinda bulunan bu Tiirk vatandasinin icerige
erisimin engellenmesi talebiyle bagvurmasi gereken ge-
nel yetkili hangi yer mahkemesi yetkili olacaktir?

Kanun koyucu, davali tarafin Tiirkiye'de yerlesim yeri-
nin bulunmamasi durumunda genel yetkili mahkemenin
neresi olacagina iligkin 9. maddede “Ttirkiye'de yerlesim
veri bulunmayanlar hakkinda genel yetkili mahkeme, da-
valimin Tiirkiye'deki mutad meskeninin bulundugu yer
mahkemesidir.” seklinde bir diizenleme 6ngérmiigse de;
sonug itibariyla Tiirkiye’de mutad meskeni bulunmayan
icerik ya da yer saglayicilar da s6z konusu olabilecegin-
den, icerige erisimin engellenmesi talebiyle ilgili olarak
her durumda Tiirk mahkemelerinin genel yetkili mah-
keme olacag iddiasinda bulunmak miimkiin goriinme-
mektedir.

Sonug itibariyle; MOHUK m. 40 ile ic hukuka yapilan
atiftan miitevellit HMK’da diizenlenmis olan genel yet-
ki kurallar1 bakimindan Tiirk mahkemelerinin igerige
erisimin engellenmesi talebinde yetkili olabilmesi icin,
kars taraf olarak gosterilmis olan icerik ya da yer sagla-
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access to contents since there may also be content pro-
viders or hosting service providers with no habitual resi-
dences in Turkey.

As aresult, in order for Turkish courts to be competent
on the request of preventing access to content in terms
of general jurisdiction rules regulated in the Civil Proce-
dure Law, based on reference to national law in Article
40 of the IPCPL, content providers or hosting service
providers that indicated as a counterparty should either
have a settlement or at least habitual residence in Tur-
key. Otherwise, it shall be accepted that Turkish courts
have no international jurisdiction to demand preventing
access to content in terms of general jurisdiction since
Turkish courts have no international jurisdiction in
terms of such cases, if a court that has territorial jurisdic-
tion is absent in the Turkish law.

The only exception of this situation is the public policy
intervention and it is almost impossible for an act that
constitutes violation of personal rights and the basis of
demand on preventing access to content made to the
Criminal Court of Peace to be at such alevel that requires
public policy intervention.

2.1.2. Determination of International Jurisdic-
tion within the Scope of the Special Jurisdiction
Rules Stipulated for Torts

Within our domestic law, courts with special jurisdiction
that do not remove any general jurisdiction have also
been accepted. In case that there is a special jurisdic-
tion, the plaintiff may file a lawsuit in general or special
competent courts upon request. In other words, special
jurisdiction rules offer an alternative competent court to
the plaintiff.

One of the special jurisdiction stipulated in the Civil Pro-
cedure Code is the lawsuits arising from tortious acts.
The special jurisdiction for tortious acts is stipulated by
the legislator in Article 16 of the Civil Procedure Code.
According to this rule, “In cases arising out of tortious
acts, the competent court shall be where the crime was
committed or the damage incurred caused or where
there is a possibility of damage occurring above place or
is authorized to deal with lawsuits arising from tortious
acts.

According to this provision; the place where tortious act
is committed or taken to a conclusion that causes dam-

yicmin ya Tiirkiye’de yerlesim yerinin, ya da en azindan
mutad meskeninin bulunmas: gerekmektedir. Aksi du-
rumda; herhangi bir davada, Tiirk hukukunda yer itiba-
riyla yetkili bir mahkeme mevcut olmamasi durumunda,
Tiirk mahkemelerinin o dava bakimindan milletlerarasi
yetkisi olmayacagindan, icerige erisimin engellenmesi
talebinde de Tiirk mahkemelerinin milletlerarasi yetki-
sinin olmadig1 kabul etmek gerekecektir.

Bu durumun tek istisnasi, kamu diizeni miidahalesi olup;
sulh ceza hakimligine yapilan icerige erisimin engellen-
mesi talebine esas tegkil eden kisilik haklarinin ihlali sek-
lindeki bir fiilin kamu diizeni miidahalesini gerektirecek
boyutta olmasi pek miimkiin bir ihtimal degildir.

2.1.2. Haksiz Fiillere Ozel Yetki Kurallar Cerce-
vesinde Milletlerarasi Yetkinin Belirlenmesi

ig hukukumuzda; genel yetki kurallar1 disinda, genel
yetkiyi kaldirmayan 6zel yetkili mahkemeler de kabul
edilmisgtir. Ozel yetkinin s6z konusu oldugu durumlarda
davaci dilerse genel yetkili mahkemede dilerse 6zel yet-
kili mahkemede dava acabilmektedir. Daha acik ifadeyle
0zel yetki kurallari, davaciya alternatif yetkili mahkeme
sunmaktadir.

HMK’da 6zel yetki 6ngoriilen durumlardan biri de haksiz
fiillerden kaynaklanan davalardir. Kanun koyucu, haksiz
fiillerle ilgili davalar i¢cin 6ngordiigii 6zel bir yetki kura-
lina HMK'min 16. maddesinde yer vermistir. Bu kurala
gore; “Haksiz fiilden dogan davalarda, haksiz fiilin islen-
digiveya zararin meydana geldigi yahut gelme thtimalinin
bulundugu yer ya da zarar gorenin yerlesim yeri mahke-
mesi de yetkilidir.”

Bu hitkme gore; haksiz fiilin iglendigi yer, kiside zarar
meydana getiren hukuka aykir1 eylemin icra edildigi ya
da bu eylemin tamamlandig yerdir. Ogretide bir goriis;
eger haksiz fiil, bir televizyon kanal araciligi ile iglenmis-
se, bu televizyon kanalinin yaymninin ulagtig1 her yerde
bu hitkme dayanilarak dava acilabildigini savunmakta-
dir. Bu goriisten yola cikilirsa, ayni sekilde haksiz fiilin
bir internet sitesi {izerinden icra edilmesi halinde de,
bahsi gecen sitenin yayin yaptig1 her yerde bu hitkme da-
yanilarak dava acilabilecegi sonucuna varilmaktadir.

HMK’nin 16. maddesi uyarinca; eger haksiz fiilin is-
lendigi yer ile zararin meydana geldigi yer farkl ise, bu
durumda zararin meydana geldigi yer mahkemesine de
ozel yetki taninmgtir. Bu hiikiim tam da makalemizin
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age to a person is deemed to be at place in which the tor-
tious act has taken place. According to doctrine; if tor-
tious act is committed via television channel, people may
open afile on the basis of this provision that this program
may be seen anywhere in the country. According to this
precedent, if tortious act is committed on an internet
site, where its actions may be considered as publications
anywhere in the country, people may open a file against
this internet site depending on this provision.

In accordance with Article 16 of the Civil Procedure Law;
where the place that the tortious act is committed and
the damage incurred differ from each other, special juris-
diction shall be granted to the court where the damage
is occurred. This provision helps to ease identifying the
competent court subject to the Article “preventing ac-
cess to content”. Based on this provision, sharing of in-
formation and content by users in Turkey or other coun-
tries through Twitter, Facebook, YouTube and other
social networking sites in which the headquarters of the
program providers are located outside the country, but

konusunu tegkil eden “icerige erisimin engellenmesi”
miiessesesinde yetkili mahkemenin belirlenmesine
kolaylik getirmektedir. Bu hitkme dayanarak, yonetim
merkezi iilke disinda olan Twitter, Facebook, Youtube
ve benzeri paylagim siteleri tizerinden Tiirkiye'de ya da
bagka iilkelerde bulunan kullanmicilar tarafindan yapilan
paylagimlarin Tirkiye’de kisilik haklarina zarar vermesi
durumunda, sirf zararin meydana geldigi yerin Tiirkiye
olmasi nedeniyle Tiirk mahkemeleri yetkili olacaktir.

Ayrica Ozel yetkiyi diizenleyen 16. maddede, zararin
meydana gelme ihtimalinin bulundugu yer mahkemesi
de yetkili kilnmigtir. Bu diizenleme ile Tiirkiye'de is-
lenmemis bir haksz fiille ilgili olarak, heniiz Tiirkiye’de
meydana gelmis bir zarar s6z konusu degilken, 6zellikle
de davacinin ya da davalinin Tiirkiye'de yerlesim yerinin
bulunup bulunmadigina dahi bakilmaksizin neredey-
se hicbir nesnel kosul aranmaksizin Tiirk mahkemeleri
dogrudan yetkili kilinmigtir. Bu yetki kurali, 6zellikle
Tiirkiye diginda iglenen haksiz filler bakimindan énem
arz etmektedir. Ancak, icerige erigimin engellenmesi ta-
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the violation of the individual /personal rights take place
in Turkey, Turkish courts shall be authorized due to the
fact that the damage occurred in Turkey.

Furthermore, Article 16 in which special jurisdiction is
stipulated, the court of settlement where the possibility
of occurrence of damage was also authorized. By means
of this regulation, Turkish courts directly shall be au-
thorized regarding a tort that has not yet been commit-
ted in Turkey, whether any damage or harm is under
discussion, and whether or not the location of the plain-
tiff or defendant is in Turkey (without searching for any
objective condition.) This jurisdiction rule is particularly
important for torts committed outside of Turkey. How-
ever, in cases of any violation required for the claim of
content regarding the right of or privacy and individual
rights stipulated in Law numbered 5651 (since the pos-
sibility is not enough for any claim), the plaintiff shall not
benefit from the jurisdiction granted to the courts of the
location where the occurrence of damage stipulated in
Article 16 of the Civil Procedure Law took place.
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lebinde bulunabilmek icin 5651 sayil1 yasada kisilik hak-
larinin ya da 6zel hayatin gizliliginin ihlal edilmis olmasi
kosulu arandigindan yani talep i¢in ihtimal yeterli olma-
digindan, HMK’nin 16. maddesindeki zararin meydana
gelme ihtimalinin bulundugu yer mahkemesine taninan
yetkiden yararlanilamayacaktir.

Haksiz fiillerle ilgili olarak HMK’da diizenlenen bir diger
o6zel yetki ise, zarar gorenin yerlesim yeri mahkemesine
taninmigtir. Bu durumda internet yoluyla yapilan payla-
simla ya da yayinla ilgili olarak yetkili mahkeme, yer sag-
layic1 veya icerik saglayicinin yerel ya da yabanci oldugu-
na bakilmaksizin, sadece kisilik haklarinin ihlal edildigi
iddiasiyla talepte bulunan zarar goérenin yerlesim yeri
temel alinarak belirlenecektir. Dolayisiyla bu diizenleme
uyarinca, kisilik haklari ihlal edildigi gerekcesiyle iceri-
ge erigimin engellenmesi talebinde bulunacak kisinin
yerlesim yerinin Tiirkiye’de olmasi durumunda, bagka
hicbir kosul aranmaksizin Tiirk mahkemeleri yetkili ola-
caktur.
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One of the special jurisdictions with regards to tortious
acts regulated under Civil Procedure Law numbered
6100 has been given to the court of settlement of the
defendant. In such cases, competent courts shall be de-
termined based on the location of the prejudiced party
who has demanded with regard to the violation of per-
sonal rights, regardless whether the hosting provider or
content provider is local or not, relating to sharing via
internet or publication. Therefore, if the party who has
demanded the prevention of the access to content on the
grounds that his/her personal rights are violated is lo-
cated in Turkey, then Turkish courts shall be competent
regardless of any other condition.

In situations pertaining to lawsuits as set out above in
which damage is caused through a tort a special juris-
diction may, within the scope of law numbered 5651, be
presented with verdict 2014/509 of the 5% Civil Court
of Istanbul together with the verdict 2014/509 of the Is-
tanbul Criminal Court of First Instance which sets out
under which field of applications to the court may be
processed or in cases of rejections of an objection to a
verdict may be shown 2014/620 as an example to act in
setting out a precedent with regard to establishment of
averdict. In the event, the user named as “E” has applied
to a civil court on the grounds of a violation of personal
rights through sharing of personal information via Twit-
ter on date of June 5%, 2014 (prior to criminal judicature
of peace) and has requested preventing access to content
within the scope of Article 9 of law numbered 5651. After
the verdict regarding such demand, on the date of June
6%, 2014, 5" Criminal Court of Istanbul has decided to
prevent access to content and accept such request on
the grounds that Twitter sharing of this information
was contrary to the dignity of the plaintiff and damaged
his personal rights and judged the attorneys’ fees to the
detriment of the social network site known as “Twitter”
named as counterparty in the petition. The attorney
of Twitter Inc. also waived an objection on the grounds
that his/her client serviced a hosting provider outside of
boundaries of the Republic of Turkey, and thus Turkish
court is not authorized to request such information, and
so Turkish laws cannot be applied. Istanbul 2" Criminal
Court of First Instance disapproved such objection and
decided to reject the objection on June 27%, 2014. Thus,
the matter of jurisdiction of Turkish courts has widened
the scope for court decisions pertaining to the applica-
tions made within the scope of law numbered 5651, even
ifthe service provider hosted services outside the bound-
aries of the country in question.

Yukarida degindigimiz haksiz fiilden kaynaklanan da-
valara iligkin 6zel yetkinin, 5651 sayili yasa kapsaminda
yapilan bagvurularda uygulama alani buldugunu gos-
termek adina, Istanbul 5. Sulh Ceza Mahkemesinin
2014/509 D. sayili karar ile Istanbul 2. Asliye Ceza
Mahkemesi’nin, bu karara karg1 yapilan itirazin reddi
yoniindeki 2014/620 D. sayili karar1 6rnek gosterilebilir.
Olayda “E.....” isimli kullanici tarafindan Twitter {izerin-
den yayimlanmusg bir paylagim ile kisilik haklarinin ihlal
edildigi gerekeesiyle 05.05.2014 tarihinde, (Sulh Ceza
Hakimlikleri kurulmadan evvel) Istanbul Nobetci Sulh
Ceza Mahkemesi'ne bagvurulmusg ve 5651 say1l1 kanunun
9. maddesi kapsaminda “icerige erisimin engellenmesi”
talebinde bulunulmustur. Talebi degerlendiren Istanbul
5. Sulh Ceza Mahkemesi, talebe konu Twitter paylagim-
larinin “dogrudan talepte bulunanin seref ve haysiyetini
hedef alan ifadeler...” oldugu ve talepte bulunanin kisilik
haklarimin zarar gordiigii gerekeesiyle, 06.05.2014 ta-
rihinde, talebin kabulii ile bahse konu icerige erigimin
engellenmesine karar vermis ve talep dilek¢esinde kars1
taraf olarak gosterilen “Twitter” isimli sosyal paylasim
sitesi aleyhine vekalet {icretine hitkmetmistir. Twitter
Inc. vekili, miivekkilinin Tiirkiye Cumhuriyeti sinirlar
disindan yer saglayicilifi hizmeti verdigi ve talep konusu
paylagimlar hakkinda Tiirk mahkemelerinin yetkili ol-
madig, ayrica Tiirk kanunlarinin da uygulanamayacagi
gerekgeleriyle itirazda bulunmustur. itirazi degerlendi-
ren Istanbul 2. Asliye Ceza Mahkemesi ise bu itirazlar
yerinde gormeyerek, 27.05.2014 tarihinde itirazin kesin
olarak reddine karar vermistir. Boylelikle, 5651 sayili ka-
nun kapsaminda yapilan bagvurularda, yer saglayici iilke
smirlar1 diginda hizmet veriyor olsa dahi Tiirk mahke-
melerinin yetkili oldugu hususu mahkeme kararlarinda
dayer bulmugtur.

Kisilik hakki ihlalinin s6z konusu oldugu durumlar icin,
6100 sayih HMK’daki yetki kurallarindan ayri olarak,
bir yetki kuralida 4721 sayili Tiirk Medeni Kanunu'nda
(“TMK”) diizenlenmigtir. Buna gore “Davact, kisilik
haklarimin korunmast i¢in kendi yerlesim yeri veya davali-
nin yerlesim yeri mahkemesinde dava acabilir.” Sulh ceza
hakimligine icerige erisimin engellenmesi talebiyle yapi-
lan bagvurunun dayanagim kisilik hakki ihlali olusturdu-
gundan, talepte bulunan, icerik saglayici veya yer sagla-
yicidan sadece birinin dahi yerlesim yerinin Tiirkiye'de
bulunmasi halinde Tiirk mahkemeleri TMKnin 25/5
hiitkmii uyarinca yetkili sayilacaktir.
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As for cases involving the violation of personal rights are
concerned, one of the jurisdiction regulations in (the
Turkish Civil Code) several jurisdiction rules have been
stipulated in the Turkish Civil Code, numbered 4721,
as well as the Civil Procedure Law numbered 6100. Ac-
cordingly “The plaintiff may file an action in the probate
court at his/her locality or at the place of settlement of the
defendant for the protection of his/her rights”. In case of
settlement of content providers or hosting providers
who make demands (through Turkish courts), Turkish
Courts shall be deemed to have been authorized in ac-
cordance with Article 25/5 of the Criminal Code on ac-
count of the fact that the application to Criminal Judica-
ture of Peace relating to preventing access to content was
carried out on the basis of violation of personal rights.

2.2. The Law to be Applied

Where there is an element of foreignness, it is also impor-
tant to determine the law to be applied while assessment
of arequest on preventing access to contents pursuant to
the articles 9 and 9/A of the Law on The Regulation of In-
ternet-based Publications and the Struggle with Crimes
that are Committed via these Publications numbered
5651. Because, according to the article 35 of IPCPL num-
bered 5718 which regulates the law to be applied, where
there is a dispute over a tort occurred via Internet or oth-
er mass communication media, the law of the habitual
residence of the sufferer, the law of the country in which
the tort occurred, the law of the country where the place
of business or place of habitual residence of the perpe-
trator is situated can be selected optionally. The right
to choose among these options belongs to the sufferer.
However, in order to be able to apply the law of the ha-
bitual residence of the sufferer or the law of the country
in which the tort occurred, the perpetrator has to have
acted knowingly or with the possibility of knowing being
that the tort would occur in that country. While the term
“perpetrator” generally refers to the content provider in
this context, occasionally the perpetrator may also refer
to the hosting provider or another third party as well.

3. AUTHORIZATION OF THE COURT PURSUANT
TO ARTICLE 8 OF THE LAW NUMBERED 5651

In accordance with the law numbered 5651 with the ex-
ception of violation of personal rights and the right of
privacy, if there is sufficient doubt regarding the crimes
stipulated in Article 8, preventing access to content shall
also be predicted. Such crimes specified in Article 8 are

2.2. Uygulanacak Hukuk

Yabancilik unsurunun séz konusu oldugu durumlar-
da, 5651 Sayil Internet Ortanunda Yapilan Yayinlarin
Diizenlenmesi ve Bu Yaywmlar Yoluyla Islenen Suclarla
Miicadele Edilmesi Hakkinda Kanun 9 ve 9/A maddeleri
uyarinca yapilacak icerige erisimin engellenmesi talep-
lerinin degerlendirilmesi siirecinde hangi iilke hukuku-
nun uygulanacagi hususunun da 6nem arz ettigi diisiin-
cesindeyiz. Zira, 5718 sayih MOHUK’nun uygulanacak
iilke hukukunu diizenleyen 35. maddesi, internet ve di-
ger kitle iletisim araclari ile ihlallerden dogan taleplerde;
zarar gorenin mutad meskeninin bulundugu yer hukuku,
zararin meydana geldigi iilke hukuku ve zarar verenin is-
yerinin veya mutad meskeninin bulundugu iilke hukuku
seceneklerinde herhangi birinin uygulanabilecegi dii-
zenlenmis olup, bu dort farkl {ilke hukukundan hangisi-
ninuygulanacagi noktasinda se¢cim yapma hakki ise zarar
gorene birakilmigtir. Ancak zararin meydana geldigi iilke
hukuku ya da zarar gorenin mutad meskeni hukukunun
uygulanabilmesi i¢in zarar verenin zararin bu iilkelerde
meydana gelecegini bilecek durumda olmasi gerekmek-
tedir. Burada “zarar veren” tabirinden genellikle icerik
saglayicinin anlagilmasi gerekmekte olup, belli durum-
larda yer saglayicinin da ya da zarara neden olan yayina
farkli yollarla etki eden ticiincii bir kiginin de zarar veren
konumunda olabilecegi unutulmamaldir.

3. 5651 SAYILI YASANIN 8. MADDESi BAKIMIN-
DAN YETKI

5651 say1l1 yasa uyarinca, kisilik hakki ihlali ve 6zel ha-
yatin gizliligini ihlal halleri disinda, 8. maddede sayilmig
olan katalog suclarin olustugu hususunda yeterli siiphe
sebebinin bulundugu durumlar icin de “icerige erisi-
min engellenmesi” miiessesesi 6ngoriilmiistiir. Mad-
de 8'de sayilmis olan bu suclar, 5237 sayih Tiirk Ceza
Kanunu'nda da yer alan intihara yonlendirme (m.84),
cocuklarin cinsel istismar1 (m.103/1), uyusturucu veya
uyarict madde kullamilmasim kolaylastirma (m.190),
saglik icin tehlikeli madde temini (m.194), miistehcen-
lik (m.226), fuhus (m.227), kumar oynanmasina yer ve
imkan saglama (m.228) ile 5816 sayili Atatiirk Aleyhine
Islenen Suclar Hakkinda Kanun'da yer alan tiim sug-
lardir. Bu noktada dikkat edilmesi gereken en 6nemli
hususlardan biri, 8. madde kapsaminda icerige erigimin
engellenebilmesi icin sayillmis olan bu su¢larin mutlaka
islenmig olmasinin aranmadigl, ancak islendigi yoniinde
belli bir oranda siiphe sebebinin bulunmasinin yeterli
kabul edildigi hususudur.
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as follows: the following crimes which are provided for in
the Turkish Criminal Code numbered 5237, encourage-
ment and incitement of suicide (Article 84), sexual abuse
of children (Article 103/1), facilitating the use of drugs or
stimulants (Article190), supplying substances hazardous
to health (Article194), obscenity (Article 226), prostitu-
tion (Article 227), provision of a place and opportunity
for gambling (Article 228) and the crimes set forth in
the Law numbered 5816 concerning crimes committed
against Atatiirk. One of the most important matters to be
considered at this point is, in order to prevent access to
content within the scope of Article 8, such crimes speci-
fied above do not necessarily have to be committed, but
the existence of suspicion in a certain extent in this re-
gard is sufficient enough.

3.1. Competent Authority to Make the Decision of
Preventing Access to Content Pursuant to Arti-
cle 8.

Inaccordance with Article 8, an investigation or prosecu-
tion shall be necessary at first in order to make a decision

3.1. Madde 8 Kapsaminda icerige Erisimin Engel-
lenmesi Kararinin Hangi Makam Tarafindan Ve-
rilecegi

8. madde uyarinca icerige erigsimin engellenmesi kara-
rimn verilebilmesi icin 6ncelikle bir sorusturma veya
kovusturmanin bulunmasi gereklidir. Bu sorusturma ya
da kovusturma kapsaminda, internet sitesi {izerinden
yapilan yaymin katalog suclarin islendigi yoniinde ye-
terli sliphe olusturmasi gerekmektedir. Kanun metnine
bakilacak olursa 8. maddede yer alan icerige erigimin
engellenmesi yoniindeki bu hiikiim bir emredici hiikiim-
diir. Dolayisiyla kanunda aranan bu siiphenin bulunmasi
durumunda s6z konusu yayimn hakkinda icerige erisimin
engellenmesi kararinin verilmesi zorunludur. Ayrica bu
kararin verilebilmesi talebe bagh tutulmamugtur.

9 ve 9/A maddelerinden farkl olarak, 8. madde uyarinca
erisimin engellenmesi karar1 hakimin yam sira duruma
gore mahkeme tarafindan, hatta acil durumlarda savei
tarafindan dahi verilebilmektedir. Tlgili kanun maddesi
uyarinca bu karar sorusturma evresinde hakim, kovus-
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regarding preventing access to content. Within the scope
of such investigation or prosecution, there should be suf-
ficient reasons for suspicion that the items published on
the internet constitute one of these crimes. When exam-
ining the Law text, the article “preventing access to con-
tent” stipulated in Article 8 is an imperative provision.
Therefore, by providing sufficient reasons for suspicion,
it shall be compulsory to prevent access to content re-
garding such publication. Also, this decision does not
require having any direct connection with any particular
request.

As distinct from Article 9 and 9/A, the decision of pre-
venting access shall be given by the judge as well as by
the court and may even be given by public prosecutor in
emergency cases in accordance with Article 8. In accord-
ance with relevant article of the law, such decision shall
be given by the judge at the stage of investigation and by
the court at the stage of prosecution. However, in cases
where the delay of the case may cause a prejudice, public
prosecutor may also decide on preventing the access. In

turma evresinde mahkeme tarafindan verilir. Ancak ge-
cikmesinde sakinca bulunan hallerde sava tarafindan
da bu karar verilebilmektedir. Bu durumda savecinin ka-
rarini 24 saat icinde hakime sunmasi gerekir. Hakimin
24 saat icinde onaylamadig1 kararlar, karar1 veren savci
tarafindan derhal kaldirilir.

3.2. 8. Maddenin Ceza Hukukuna iliskin Olusu

Bu hitkmiin ancak baglatilmis olan bir sorusturma veya
kovusturmanin mevcut oldugu durumlarda uygulama
alani bulabiliyor olmasi ve ceza hukukunda diizenlenen
bazi suglarlabirlikte var olmasi, bu diizenlemenin 6zel hu-
kuka iligkin degil ceza hukukuna iligkin olduguna aciklik
getirmektedir. Bu nedenledir ki, madde 8 kapsaminda ve-
rilen icerige erisimin engellenmesi kararinda Tiirk mah-
kemelerinin milletlerarasi yetkisi 5718 sayith MOHUK hii-
kiimlerine gore tespit edilemeyecektir. Ciinkii 5718 sayih
MOHUK, Tiirk mahkemelerinin 6zel hukuk alanindaki
milletleraras: yetkisini belirlemektedir. Oysa ceza huku-
kumuz bakimindan yabancilik unsuruna énem verilme-

ARTICLETTER|SUMMER 2015



this case, the decision of the public prosecutor shall be
submitted for the approval of the judge within twenty
four hours. In cases where approval is not given by the
judge within twenty four hours, the decision given by the
prosecutor shall be removed immediately.

3.2. The Relation of Content of Article 8 to Crimi-
nal Law

The fact that this provision forms part of an ongoing in-
vestigation or prosecution, together with the area of ap-
plication and the inclusion of certain offences or crimes
stipulated in our criminal law, clarifies that this regula-
tion concerns criminal law rather than civil law. For this
reason, the jurisdiction of Turkish courts shall not be
determined according to the provisions of IPCPL num-
bered 5718 in relation to the decision of preventing ac-
cess to content given in accordance with this provision
since IPCPL numbered 5718 determines the interna-
tional jurisdiction of Turkish Courts in civil law. How-
ever, in terms of our criminal law, since the element of
foreignness is not an important issue and international
jurisdiction of Turkish Criminal Courts is mentioned
neither in our constitution nor in any other law.

The decision of preventing access to content given with-
in the scope of Article 8, on the grounds of a temporary
injunction given under an existing investigation or pros-
ecution, herein authority shall be stipulated in terms of
the crime which is subject to prosecution, not in terms of
the decision preventing access to content. In accordance
with Turkish Criminal Procedure Code numbered 5271
of Article 12/1; “competent court shall be the place where
the offence is committed.” Therefore, Turkish courts are
authorized to examine a case (accordingly the decision
preventing access to content) relating to crimes commit-
ted within the boundaries of Turkey or deemed to have
taken place in Turkey without considering the element
of foreignness. Besides, there are some crimes needed
to be investigated or prosecuted in Turkey even though
they are committed overseas. For such crimes, Turkish
courts may have the jurisdiction to decide preventing ac-
cess to content.

4. REMOVAL OR PREVENTION OF ACCESS TO
CONTENT IN ACCORDANCE WITH ARTICLE 8/A

Through the amendment of Article 29 of the Law on the
Amendment of Certain Laws and Decrees numbered
6639 and accepted on March 27%, 2015 which is pub-

mis, ne Anayasa’da ne de bagka bir kanunda Tiirk ceza
mahkemelerinin milletlerarasi yetkisine deginilmistir.

8. madde kapsaminda verilen igerige erisimin engellen-
mesi karar1, mevcut bir sorusturma ya da kovusturma
cercevesinde verilen bir tedbir karar1 olmas1 nedeniyle
burada yetki, icerige erisimin engellenmesi karar: baki-
mindan degil, bu karara dayanak tegkil eden sorustur-
ma ya da kovusturmanin konusu olan su¢ bakimindan
belirlenmelidir. Bu belirlemeyi yapan 5271 Sayil1 Ceza
Muhakemesi Kanunu'nun 12/1 hitkkmii uyarinca “Dava-
ya bakma yetkisi sucun islendigi yer mahkemesindedir.”
Bu nedenle yabancilik unsuru igerip icermedigine ba-
kilmaksizin Tiirkiye Cumhuriyeti iilke siirlan icinde
islenen veya Tiirkiye'de islenmis sayilan suclarla ilgili
davalara bakma, dolayisiyla bu suclar nedeniyle icerige
erisimin engellenmesi karar1 alma yetkisi Tiirk mahke-
melerindedir. Ayrica yabanci iilkede islenmis olmasina
ragmen Tiirkiye'de sorusturulmasi ve kovusturulmasi
gereken bazi suclar da mevcuttur. Bu suclar nedeniyle
icerige erisimin engellenmesi karar1 verilmesi konusu da
Tiirk mahkemelerinin yetkisindedir.

4. 8/A MADDESI UYARINCA ICERIGIN YAYINDAN
CIKARILMASI VEYA ICERIGE ERiSIMIN ENGEL-
LENMESI

2703.2015’'te kabul edilen ve 15.04.2015 tarihli Resmi
Gazetede yayinlanarak yiiriirliige giren 6639 sayi Bazi
Kanun ve Kanun Hiikmiinde Kararnamelerde Degisiklik
Yapilmas: Hakkinda Kanun’un 29. maddesi ile yapilan
degisiklikle, 5651 sayili Yasa’ya 8/A maddesi eklenmig
ve yasam hakki ile kigilerin can ve mal giivenliginin ko-
runmasi, milli giivenlik ve kamu diizeninin korunmasi,
sug islenmesinin 6nlenmesi veya genel sagligin korunmast
sebeplerinden bir veya bir kacina bagl olarak gecikme-
sinde sakinca bulunan hallerde, hakim kararina ihtiyac
duyulmaksizin, Bagbakanlik tarafindan verilecek kararla
icerigin yayidan cikarilmasina ve/veya icerige erisimin
engellenmesine olanak saglanmigtir. 8/A maddesinde
sayilan her bir sebebe bagli olarak meydana gelen gecik-
mesinde sakinca bulunan durumda Bagbakanlik’a re’sen
harekete gecmek suretiyle icerigin yayindan ¢ikarilmasi
veya icerige erisimin engellenmesi karar1 ya da her iki
karari birlikte verme yetkisi taninirken, su¢ islenmesinin
onlenmesi, milli giivenlik ve kamu diizeni ile genel sagligin
korunmasumin gerekli kildigi durumlarda ilgili Bakanlik-
lar tarafindan da icerigin yaymdan cikarilmasi ve/veya
icerige erisimin engellenmesi karar1 verilmesi yéniinde
Basbakanlik’tan talepte bulunma olanag getirilmistir.
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lished in the Official Gazette and entered into force on
April 15%, 2015, Article 8/A has been added to the law
numbered 5651 and in cases of non-delayable cases aris-
ing out of one or more reasons of the protection of people’s
security of life and property with right to live, the protec-
tion of national security and public order, prevention of
crime and protection of public health, without need of
judge’s decision, it is enabled to remove content from the
publication and/or to prevent access to that content with
any decision to be given by the Prime Minister’s Office.
In cases of non-delayable cases arising out of the reasons
numbered in the Article 8/A, while the Prime Minister’s
Office is entitled to give a ruling regarding the removal
of content from publication or prevention of access to
content or to give both of the decisions at the same time
through taking an action ex officio, in cases deemed es-
sential to prevent the crime, to protect the national secu-
rity, public order and public health, relevant ministries
shall also be entitled to request a decision to be given by
the Prime Minister’s Office regarding the removal of the
content from publication or prevention of the access to
content.

¥

8/A maddesinde ele alinan bu diizenleme, karar1 veren
merciin bir mahkeme ya da hakimlik olmamasi sebebiy-
le makalemizin konusu diginda kalsa da; bu diizenleme-
nin getirdigi dnemli yetkilerden biri olan ve 8, 9 veya 9/A
maddelerindeki diizenlemeler cercevesinde hakimlik
makamina dahi tanminmayan “igerigin yayimndan c¢ikaril-
mas1” karar1 verme yetkisinin Bagbakanhk’a taninmig
oldugu hususu dikkat cekmektedir.

5. SONUC

5651 Sayili yasa kapsaminda icerige erigsimin engellen-
mesi konusunda Tiirk mahkemelerinin milletlerarasi
yetkisi belirlenirken, 9 veya 9/A maddeleri uyarinca mi
yoksa 8. madde uyarinca mi1 karar verilecegi 6nem arz et-
mektedir. Eger kisilik haklarinin (m. 9) yada 6zel hayatin
gizliliginin (m. 9/A) ihlal edildigi gerekeesiyle icerige eri-
simin engellenmesi talebinde bulunulmusgsa, bu talebin
6zel hukuka iligkin olmasi nedeniyle, yetki MOHUK’un
40. maddesinde yapilan génderme nedeniyle i¢ hukuka
gore belirlenecektir. i(; hukuktaki yetki kurallar1 uya-
rinca ise; icerige erisimin engellenmesi talebine konu
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Even the regulation discussed in the Article 8/A is out-
side of the scope of this article, since the decision maker
is not a court or a judge; it is a noteworthy issue that the
Prime Minister’s Office is entitled to decide on the “re-
moval of the content from publication” within the scope
of the regulations in Articles 8, 9, 9/A which are signifi-
cant authorizations brought by this regulation while
even the judge is not entitled with such authority.

5. CONCLUSION

While determining the jurisdiction of the Turkish courts,
itis important to decide whether Article 9 or 9/A or Arti-
cle 8 shall be applied in accordance with law numbered
5651 relating to the decision preventing access to con-
tent. If there is a request to prevent access to content on
the grounds of violation of personal rights (Article 9) or
the right to privacy (Article 9/A) on grounds that such
request is subject to Civil Law, the jurisdiction shall be
determined pursuant to domestic law due to the attribu-
tion of Article 40 of IPCPL. Turkish courts shall be au-
thorized only if one of the issues stipulated below arises;

olan yaymnn icerik ya da yer saglayicisinin Tiirkiye’de
yerlesim yerinin veya en azindan mutad meskeninin bu-
lunmasy, icerigin Tiirkiye’den yayima koyulmasi, talepte
bulunamin kisilik haklarinin Tiirkiye’de zarar gérmesi,
kisilik haklar1 zarar gérenin Tiirkiye'de yerlesim yerinin
bulunmasi hallerinden sadece birinin s6z konusu olmasi
durumunda dahi Tiirk mahkemeleri yetkili olacaktir.

Ancak bu noktada 6zellikle vurgulanmasi gereken husus;
bu durumlarin hi¢biri mevcut olmasa dahi internet ice-
rigine erisimin engellenmesi talebinin re’sen reddedil-
mesi miimkiin olmayacaktir. Zira Tiirk mahkemelerinin
teorik anlamda milletleraras1 yetkisinin bulunmadig:
hallerde dahi, yetkisizlik itirazinin yapilmamis olmasi
davanin Tiirk mahkemelerinde goriilmesi i¢in tek bagi-
na yeterli bir hukuksal nedendir. Dolayisiyla icerige eri-
simin engellenmesi talebinin milletleraras1 yetkisizlik
gerekcesiyle reddedilebilmesi icin, 6ncelik Tiirk mah-
kemelerinin yetkisiz olmasi ve bununla birlikte bir yetki
itirazinin bulunmasi gerekir.
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the presence of settlements of a content provider or
hosting provider pertaining to the prevention of access
to content or at least the presence of habitual residence
in Turkey; the release of contents from Turkey, damage
of personal rights or prejudice in Turkey; the presence of
settlement in Turkey of prejudice.

However, the point to be emphasized in this regard is;
even if none of these status exist, it is not be possible to
reject ex officio the request of preventing access to web
content. This is due to the fact that even in cases where
Turkish courts do not possess the presence of interna-
tional jurisdiction in a theoretical sense, the fact that
there is objection of rejection of venue is a sufficient le-
gal cause for a pending case in Turkish courts. Therefore,
in order to reject the demand of preventing access to
content on the grounds of international rejection of the
venue, first Turkish courts should be unauthorized and
there should be alegal plea for Turkish courts at the same
time. The prevention of access to content is stipulated in
Article 8 of the law numbered 5651; whereby jurisdiction
is given to Turkish courts regarding the decision of pre-
venting access to content, in all cases where the jurisdic-
tion of Turkish courts is to execute the current investiga-
tion or prosecution, on the grounds that it is subject to
criminal law and provides a precaution pursuant to the
existence of an investigation and prosecution. B
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