EZGi KORKMAZ, M. FATIH YAVUZER

The Assesment of the
Law of Electronic

Commerce Regulation
Numbered 6563

6563 Say1h Elektronik Ticaretin
Diizenlenmesi Hakkinda Kanuna
[liskin Degerlendirme

ABSTRACT

The Law of Electronic Commerce Regulation
numbered 6563 has filled an important le-
gal gap by gathering the regulations on com-
mercial communication, liabilities of service
provider and intermediary service providers
also called Web e-commerce intermediaries,
agreements made via electronic communi-
cation devices, obligations of informing con-
cerning electronic commerce. The Law which
entered into force on May 1%, 2015, describes
parties to electronic commerce and lays down
their rights and responsibilities. In this article,
the legal description of the actors engaging in
electronic commerce by the Law numbered
6563, obligations laid down by the Law for
these actors, especially the obligation of pro-
tection of personal data, are assessed.
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OZET

6563 Sayill Elektronik Ticaretin Dizenlenmesi
Hakkinda Kanun ticari iletisimi, hizmet saglayici
ve aracl hizmet saglayicilarin sorumluluklarini,
elektronik iletisim araclart ile yapilan s6zlesme-
leri, elektronik ticarete iliskin bilgi verme yii-
kumldluklerini ve uygulanacak yaptirmlari tek
bir ¢ati altinda toplamis ve bu alandaki 6nemli
bir yasa boslugunu gidermistir. 01.05.2015
itibariyle yurtrliige giren Kanun, elektronik ti-
caretin taraflarini tanimlamis, hak ve ytkimit-
ltklerini ayrintili olarak diizenlemistir. Bu maka-
lede elektronik ticaret faaliyetlerinde bulunan
aktorlerin 6563 sayill Kanun'da nasil tanimlan-
diklari, Kanun'un bu aktorler bakimindan getir-
digi onemli yokamlultkler ve 6zel olarak kisisel
verilerin korunmasi yukumluligl incelenmek-
tedir.

ANAHTAR KELIMELER:
Elektronik ticaret, 6563 sayill Kanun, alisveris
siteleri, hizmet saglayici, aract hizmet saglayici
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1. INTRODUCTION

Y DEVELOPMENT OF INFORMATION TECHNOLOGY,
the new notions related to many areas of
law such as internet, access, content pro-
vider and service provider have emerged;
those new notions caused the emergence of
new issues, which cannot be solved by old
law system and legislation and does not re-

semble previous problems. In order to find a solution for

these new issues, in recent years, the related specialist
commissions of Turkish Grand National Assembly have
conducted a set of works. Accordingly, even though there
has been some amendment to the Turkish law, which
have fairly concerned information sector, until recently,
there were not any specific law in Turkish legislation reg-
ulating the subjects of electronic commerce in detail and
giving an opportunity to make some commercial trans-
actions through internet environment such as produc-
tion, presentation, sale, insurance, distribution and pay-
ing prices of goods and services. By the Law of Electronic

Commerce Regulation numbered 6563 (“the Law” or

“the Law numbered 6563”) which was accepted on

October 23", 2014 and entered into force on May 1%, 2015,

some regulations concerning electronic commerce have

been laid down. The Law numbered 6563 gathers the
regulations on commercial communication, liabilities
of service provider and intermediary service providers

(hereinafter “ISPs”), agreements made via electronic

communication devices, obligations to inform concern-

ing electronic commerce and applicable sanctions under

a single roof. Thus, the necessity to apply some different

codes which generally are not directly related to elec-

tronic commerce has been ended'.

In the first part of this article, it will be probed how the
Law numbered 6563 describes the actors which are en-
gaged in electronic commerce. In the second part of this
article, the important obligations laid down by the Law
for these actors will be mentioned. Due to having great
importance both for personal rights and also for infor-
mation technology law, the obligations of protection of
personal data will be examined under a different heading
at the last part. Furthermore, in this article, the matters
that should be considered by ISPs supplying electronic
platform for others’ commercial activities in scope of
the Law numbered 6563, when the membership or usage
agreements are drafted to be made with service provid-
ers or purchasers who take advantage of the platforms in
practice will also be discussed.

1. GiRIS

iLGI TEKNOLOJILERININ GELiSMESIYLE BiRLIKTE
erisim saglayici, icerik saglayici, hizmet
saglayici gibi hukukun pek cok alanini ilgi-
lendiren yeni kavramlar ortaya cikmis; bu
yeni kavramlar, eski hukuk sistemi ve mev-
zuatla c¢ozlimlenemeyen, 6ncekilerle ben-
zesmeyen yeni sorunlarin ortaya ¢cikmasina
neden olmugstur. Mal ve hizmetlerin iiretimi, tanitimu,
satigl, sigortalanmasi, dagitimi ve bedellerinin 6denme-
si gibi ticari iglemlerin internet ortaminda gercekles-
tirilmesine olanak saglayan elektronik ticaret 6zellikle
6ne cikmaktadir. Yeni ortaya ¢ikan bu sorunlara ¢dziim
bulmak amaciyla, son yillarda TBMM’nin ilgili ihtisas
komisyonlarinca bir takim caligmalar yiiriitiilmektedir.
Bu dogrultuda bilisim sektoriinii yakindan ilgilendiren
bazi kanun degisiklikleri yapilmis ise de, mevzuatimizda
yakin tarihe kadar elektronik ticaret konusunda 6zel ve
detayl diizenlemeler iceren bir kanun bulunmamaktay-
d1. 23.10.2014 tarihinde kabul edilen ve 01.05.2015 tari-
hinde yiiriirliige giren 6563 Sayili Elektronik Ticaretin
Diizenlenmesi Hakkinda Kanun (“6563 sayili Kanun”
veya “Kanun”) ile elektronik ticarete iligkin ayrintih dii-
zenlemeler ortaya konmustur. 6563 sayili Kanun; ticari
iletisimi, hizmet saglayic1 ve araci hizmet saglayicilarin
sorumluluklarimi, elektronik iletigsim araclari ile yapilan
sozlesmeleri, elektronik ticarete iligkin bilgi verme yii-
kiimliiliiklerini ve uygulanacak yaptirimlar tek bir ¢at1
altinda toplamis, bu sayede elektronik ticaret ile cogu
zaman dogrudan ilisigi olmayan pek ¢ok farklh kanunun
uygulanma geregini ortadan kaldirmgtir’.

Calismamizin ilk béliimiinde elektronik ticaret faali-
yetlerinde bulunan aktérlerin 6563 sayili Kanun’da na-
sil tanimlandiklarina, ikinci béliimde ise Kanun’un bu
aktorler bakimindan getirdigi 6nemli yiiktimliiliiklere
deginilecektir. Gerek kisilik haklar1 bakimindan, gerekse
bilisim hukuku alaninda biiyiik 6nem arz etmesi nede-
niyle, kisisel verilerin korunmas: yiikiimliiliigii ayr1 bir
baghik altinda, makalemizin son bdéliimiinde incelene-
cektir. Calismamizda ayrica, 6563 sayili Kanun kapsa-
minda bagkalarina ait ticari faaliyetlere elektronik plat-
form saglayan araci hizmet saglayicilarin, uygulamada
platformdan yararlanan hizmet saglayicilar ve alicilar ile
yaptiklar {iyelik veya kullanim s6zlesmelerini hazirlar-
ken g6z oniinde bulundurmalar: gereken hususlara da
yeri geldikce deginilecektir.
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2. THE PARTIES OF ELECTRONIC COMMERCE
DESCRIBED IN THE LAW NUMBERED 6563

In electronic commerce, when making a classification
based on parties, it is possible to mention three differ-
ent actors, according to the scope of the Law numbered
6563: service providers, purchasers and ISPs.

2.1. Service Providers

In the article 2 of the Law, under the heading of “Defini-
tions”, service providers are defined as the real or legal
persons engaging in electronic commerce activities. If
necessary to make this definition objectified, the real
or legal persons who provide goods and/or services on
shopping websites which are frequently used by costum-
ers in daily life can be accepted as service providers. It
must be indicated that, it looks like the Law intends to
signify the “seller” of goods and/or services by using the
term service provider.

2. ELEKTRONIK TIiCARETIN 6563 SAYILI KA-
NUN’DA TANIMLANAN TARAFLARI

Elektronik ticarette taraflari esas alan bir siniflandirma
yapildiginda, 6563 sayii Kanun kapsaminda, ii¢ ayr1 ak-
torden bahsetmek miimkiindiir. Bunlar hizmet saglayici-
lar, alicilar ve ara hizmet saglayicilardir.

2.1. Hizmet Saglayicilar

Hizmet saglayicilar, Kanun'un “Tanimlar” baghkli 2.
maddesinde elektronik ticaret faaliyetinde bulunan ger-
cek ya da tiizel kisiler olarak tanimlanmigtir. Bu tanimi
somutlagtirmak gerekirse, glindelik hayatta tiiketiciler
tarafindan sikc¢a kullanilan online aligveris siteleriyle
mal ve/veya hizmet sunan gercek veya tiizel kisiler hiz-
met saglayici olarak kabul edilirler. Belirtmek gerekir ki,
Kanun’da belirtilen hizmet saglayic1 ifadesiyle mal ve/
veya hizmet “satic1”larinin kastedildigi anlagilmaktadir.
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2.2. Purchasers

Purchasers mentioned in many articles of the Law are not
specifically defined in the Article 2. However, when the
relevant articles are examined, it can be found out that
the law maker means that purchasers are the persons
who benefit from services provided by the service pro-
viders in electronic platforms. Furthermore, the issue of
uncertainty of purchasers’ obligations and/or liabilities
in scope of their e-commerce activities is one of the sub-
jects that the Law does not regulate. As a consequence,
no sanction is laid down for purchasers in the Law. The
interpretation of applying the legislation having general
provisions such as Code of Obligations and Commercial
Code for determining the applicable rules for purchas-
ers will be an appropriate interpretation in this context.
Having said that, there is no doubt about that the provi-
sions related to costumers in the Law of Consumer Pro-
tection numbered 6502 and the Regulation on Distance
Contracts, published on the Official Gazette numbered
27866, dated March 6%, 2011, can be applicable to the
purchaser mentioned in the Law numbered 6563.

2.3. Intermediary Service Providers

ISPs are one of the electronic commerce actors defined
in the Law. In the Law, ISPs are defined as the persons
who provide electronic platform for others to do finan-
cial and commercial activities. In other words, the per-
sons who bring service providers and purchasers togeth-
er in an electronic platform. In this direction, the real or
legal persons who establish e-commerce websites which
provide electronic environment for service providers
and purchasers are the ISPs. Web e-commerce interme-
diaries or ISPs connect buyers and suppliers and enable
Internet transactions between them.

2.2. Alicilar

Kanun'un bir¢cok maddesinde bahsi gecen alicilar,
Kanun’un 2. maddesinde 6zel olarak tanimlanmamig
ise de, ilgili maddeler incelendiginde, kanun koyucunun,
hizmet saglayicilar tarafindan elektronik ortamda sunu-
lan hizmetten faydalanan kisileri ifade ettigi anlagilmak-
tadir. Ayrica, Kanun’da alicilarin e-ticaret faaliyetleri
kapsaminda sorumluluklarinin ve/veya yiikiimliiliikle-
rinin ne olacagi hususu da Kanun’un diizenlemedigi ko-
nular arasinda yer almaktadir. Bunun sonucu olacak ki,
Kanun’la alicilar icin herhangi bir yaptirim da 6ngoriil-
memigtir. Alicilar bakimindan uygulanacak kurallarin
Borg¢lar Kanunu ya da Ticaret Kanunu gibi genel hiikiim-
ler iceren mevzuatla belirlenecegi yorumu, bu baglamda
yerinde bir yorum olacaktir. Bununla birlikte belirtmek
gerekir ki, 6502 Sayili Tiiketicinin Korunmasi1 Hakkinda
Kanun ve 06.03.2011 tarih ve 27866 sayi1 Resmi Gazete-
deyayimlanan Mesafeli S6zlesmelere Dair Yonetmelik’in
tiiketiciler bakimindan 6ngordiigii hitkiimlerin, 6563 sa-
yili Kanun’da bahsi gecen alicilar bakimindan da uygula-
ma alani bulacagina siiphe yoktur.

2.3. Araci Hizmet Saglayicilar

Kanun’da tamimlanan bir diger elektronik ticaret akto-
rii, arac1 hizmet saglayicilardir. Araci hizmet saglayicilar,
Kanun'da, bagkalarina ait iktisadi ve ticari faaliyetlerin
yapilmasina elektronik ortam saglayan, diger bir ifadeyle
hizmet saglayicilar ile alicilar1 bir elektronik platformda
bulusturan kisiler olarak tanimlanmistir. Bu dogrultuda,
hizmet saglayicilar ve alicilara elektronik ortam saglayan
e-ticaret sitelerini olusturan gercek veya tiizel kisiler
araci hizmet saglayicilardir.

1In Turkish legislation, before the application of the
Law numbered 6563, the Laws which are partially
related to e-commerce according to their scope
are those: (a) The Law of Consumer Protection
numbered 6502 (b) The Regulation on Distance
Contracts, published on the Official Gazette
numbered 27866, dated 06.03.2011(c) The Law

on Regulation of Publications Made on Internet
Environment and Combating Crimes Committed via
Such Publications numbered 5651 (d) The Regulation
on procedures and principles regarding Regulation
of Publications Made on Internet Environment,
published on the Official Gazette numbered

26716, dated November 30th, 2007 (f) The Law on

Electronic Communications numbered 5809 (g) The
Law on Electronic Signature numbered 5070.

2 According to provisional article 1of the Law;
Before the date of entering into force of the Law,
the paragraph 1of article 6 shall not be applied for
data bases established in order to send commercial
electronic messages by getting approval.

ARTICLETTER|SUMMER 2015



3. IMPORTANT OBLIGATIONS PRESCRIBED BY
THE LAW

The Turkish Code of Obligations is surely a guideline for
both the conclusion of the contract through electronic
devices and its time of conclusion. Again, the intentions
of the parties should also be interpreted according to
general law provisions. Additionally, the Law no.6563
stipulates service providers and ISPs to fulfill some ob-
ligations during such services provided in an electronic
environment. The most important ones of such obliga-
tions are stated in the subheadings below.

3.1. The Obligation to Inform

In an electronic environment, , the purchaser who wants
to receive the service would like to get information about
the service provider and the qualifications of the ser-
vice easily as can be in a physical environment. Hence,
the purchaser will have a contractual relationship be-
yond making any fault under law of obligations. So, by
considering this requirement, the law maker regulates
the obligations of submitting information concerning
agreement and service subject to agreement before mak-
ing the agreement, defined as the obligations to inform
in the article 3 of the Law. According to the relevant ar-
ticle, before making an agreement via electronic media,
service providers have to submit their easily accessible
and current introductory information; and information
regarding technical steps to be followed to make such
agreement; and information concerning whether the
agreement will be undisclosed or not, and whether and
how long the agreement will be accessible for purchaser
after the agreement is made. However, there is a contra-
diction between this provision which states obligation to
inform about whether the agreement will be undisclosed
and paragraph 4 of the same article. This is because of ac-
cording to the paragraph 4, service providers have to pro-
vide opportunity for purchasers to hide the agreement’s
provisions and standardized terms of agreement instead

3. KANUN'UN ONGORDUGU ONEMLI YOKUMLO-
LUKLER

Elektronik ticaret kapsaminda sunulan hizmete iligkin
olarak, elektronik araclarla yapilan s6zlesmelerin kurul-
masl ve kurulma zamamn siiphesiz ki Bor¢lar Kanunu hii-
kiimlerine gore tayin edilecektir. Yine taraflarin iradeleri
de genel hukuk ilkelerine gore yorumlanacaktir. Bununla
birlikte 6563 sayili Kanun, elektronik ortamda sunulan
bu hizmet esnasinda, hizmet saglayicilara ve araci hizmet
saglayicilara bazi yiikiimliiliikler getirmigtir. Asagida yer
alan alt baghiklarda bu yiikiimliiliiklerden en 6nemlilerine
deginilecektir.

3.1. Bilgi Verme Yiikiimliiltigii

Tabiidir ki, elektronik ortamda hizmet almak isteyen alici,
hizmet saglayicinin, fiziksel ortamda rahatca ulagabilece-
giveyatemin edebilecegibilgilerine ve hizmetin niteligine
elektronik ortamda daulagmak ister. Boylece alic1, bor¢lar
hukuku anlaminda hataya diismekten uzaklagarak s6zleg-
me iligkisi kuracaktir. i§te kanun koyucu bu ihtiyac1 goz
oniinde bulundurarak, sézlesmeye ve sozlesme konusu
hizmete iligkin bilgileri s6zlesme yapilmasindan 6nce
sunma yiikiimliiliigiinii, Kanun’un 3. maddesinde diizen-
lemigtir. Tlgili maddeye gore hizmet saglayicilar, elektro-
nik iletisim araclariyla bir s6ézlesmenin yapilmasindan
once, kolay ulagilabilir ve giincel olarak tanitic1 bilgileri-
ni, s6z konusu sézlesmenin kurulabilmesi icin izlenecek
teknik adimlara iligkin bilgileri ve s6zlesmenin kurulma-
sindan sonra, sézlesmenin saklanip saklanmayacag ile
alic1 tarafindan erigiminin miimkiin olup olmayacag ve
ne siireyle miimkiin olacagina iliskin bilgileri aliciya sun-
mak zorundadir. Ne var ki, s6zlesmenin saklanip saklan-
mayacaginin alictya bildirilmesi gerektigini ifade eden bu
hiikiim ile ayn1 maddenin 4. fikras: celigkili durmaktadar.
Ciinkii 4. fikraya gore hizmet saglayici, s6zlesmenin sakla-
nip saklanmayacagini aliciya bildirmekten ziyade sozles-
me hiikiimlerinin ve genel iglem sartlarinin alic1 tarafin-
dan saklanmasina imkéan saglamak zorundadir.

1Tiirk mevzuatinda, 6563 sayili Kanun 6ncesinde
kapsamlari itibariyle kismen e-ticaret konusuylailgili
olan mevzuat sunlardir: (a) 6502 Sayil Titketicinin
Korunmas Hakkinda Kanun, (b) 06.03.2011 tarih ve
27866 sayili Resmi Gazetede yayimlanan Mesafeli
Stzlesmelere Dair Yonetmelik, () 5651 Sayil

Internet Ortaminda Yapilan Yayinlarin Diizenlenmesi Elektronik Imza Kanunu.

Ve Bu Yayinlar Yoluyla islenen Suclarla Micadele
Edilmesi Hakkinda Kanun, (d) 30.11.2007 tarih ve
26716 sayili Resmi Gazetede yayimlanan internet
Ortaminda Yapilan Yayinlarin Dizenlenmesine Dair
Usul ve Esaslar Hakkinda Yénetmelik, (f) 5809 Sayili
Elektronik Haberlesme Kanunu, (g) 5070 Sayil

2 Kanun'da yer alan Gecici Madde 1uyarinca;
Kanun'un yirarluge girdigi tarihten 6nce, ticari
elektronik ileti génderilmesi amaciyla onay alinarak
olusturulmus olan veri tabanlari hakkinda 6.
maddenin birinci fikrasi uygulanmaz.
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of informing them whether the agreement will be dis-
closed or not. Although, having same provision with arti-
cle 5 of the Regulation on Distance Contracts which lays
down obligation of preliminary informing will generate a
discussion for whether article 3 of the Lawrepeals obliga-
tion of preliminary informing, it is obvious that article 3
of the Law have an equivalent regulation with obligation
of preliminary informing. It must be noted that, benefit-
ing from the services provided through internet have be-
come a part of our daily life. In this respect, it has a great
importance for service providers to perform such obliga-
tion and inform purchasers before making an agreement
with them. The obligation to inform laid down by article
3 of the Law is not arranged only for sale-purchase rela-
tionship in electronic platforms but also for any services
relationship that can be made in an electronic platform.

It should be underlined that concerning agreements
made in an electronic environment, according to para-
graph 3 of article 3 of the Law;, if the parties of an agree-
ment are not costumer, they may agree otherwise above
mentioned provisions (except paragraph 4 of the article).
So, service providers may be released from the obligation
to inform in case of that the parties are counted as trad-
ers for the agreement. Another provision that cannot be
otherwise agreed is that the obligation to inform is not
applicable for the agreements made solely via electronic
mail or similar individual communication media.

Under the Law numbered 6563, the sanctions to be ap-
plied to the e-commerce actors are also regulated and so
according to the paragraph 1 of article 12 of the Law, un-
der the heading of “Penal Provisions”, failing to perform
such obligation to inform causes application of a sanction
of administrative fine. In this regard, the service provid-
ers who fail to perform the obligation to inform have to
pay an amount between thousand Turkish liras and five
thousand Turkish liras as administrative fine.

3.2. The Obligations Regarding Purchase Order

Previous stage of making agreement is different from
that of ordering online. Thus, unlike the provisions of
the Law stated above concerning previous stage of mak-
ing an agreement, article 4 of the Law regulates service
providers’ obligations during the stage of ordering by
purchaser.

According to paragraph 1 of the relevant article, ser-
vice providers ensure that purchaser can clearly see the

Kanun’'un 3. maddesinin, Mesafeli Sézlesmelere Dair
Yonetmelik’in 5. maddesinde belirtilen 6n bilgilendirme
yiikkiimliliigiine iligkin diizenlemeyi ilga edip etmedigi
tartisma konusu olsa da, maddede 6n bilgilendirme yii-
kiimliiliigii ile esdeger bir diizenlemenin iglendigi acik-
tir. Belirtmek gerekir ki, internet araciligiyla sunulan
hizmetlerden yararlanma glintimiiz yagantisinin bir par-
cas1 olmugtur. Bu acidan degerlendirildiginde, hizmet
sunucularin belirtilen yiikiimliiliigii yerine getirmesi ve
alicilar1 s6zlesme 6ncesi bilgilendirmesi biiyiik 6nem arz
etmektedir. Kanun’un 3. maddesinde diizenlenen bilgi
verme yiikiimliiliigli, sadece elektronik platformlarda
yapilan alim-satim iligkileri bakimindan degil, sunumu
s6z konusu olabilecek her tiirlii hizmet iligkisi bakimin-
dan 6ngoriillmiistiir.

Onemle belirtmek gerekir ki, elektronik ortamda yapila-
cak sozlesmelere iligkin olarak, Kanun'un 3. maddesinin
3. fikras1 uyarinca, taraflarin tiiketici olmadiklar: haller-
de, yukarida bahsi gecen (4. fikra hari¢) hiikiimlerin aksi
kararlagtirilabilecek ve boylece hizmet saglayicilar taraf-
larin s6z konusu s6zlesme icin tacir sifatini haiz oldukla-
11 iligkilerde bilgi verme yiikiimliiliiglinden kurtulabile-
ceklerdir. Aksi kararlastirilamayacak bir diger husus ise,
s6z konusu bilgi verme yiikiimliiliiklerinin, miinhasiran
elektronik posta yoluyla veya benzeri bireysel iletisim
araclariyla yapilan sézlesmelere uygulanamayacagidir.

6563 saylll Kanun ile e-ticaret aktorlerine uygulana-
cak yaptirimlar da diizenlenmis olup, ‘cezai hiikiimler’
baglikli 12. maddenin 1. fikrasina goére, s6z konusu bilgi
verme yiikiimliiliigiiniin yerine getirilmemesi, idari para
cezasl yaptiriminin uygulanmasina neden olacaktir. Bu
baglamda, bilgi verme yiikiimliiliigiinii yerine getirme-
yen hizmet saglayici, bin Tiirk lirasindan bes bin Tiirk
lirasina kadar idari para cezasi 6deyecektir.

3.2. Siparise lliskin Yiikimliiliikler

Sozlesmenin yapilmasindan 6nceki agama ile siparis ve-
rilmesi agamasi farklilik gostermektedir. Bu yiizden, yu-
karida belirtilen sézlesme yapilmasindan 6nceki agama-
yailigkin Kanun hiikiimlerinden farkl olarak, Kanun'un
4. maddesinde siparis verilmesi agamasinda hizmet sag-
layicinin yiikiimliiliiklerinin ne olacag: diizenlenmistir.

Tlgili maddenin 1. fikras1 uyarinca, hizmet saglayici, alici-
nin siparisi onaylamasindan ve édeme bilgilerini girme-
sinden 6nce ddeyecegi toplam miktar1 ve sézlesmenin
sartlari acikca gorebilmesini saglamalidir. Yine hizmet
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terms of the agreement and total payment amount be-
fore confirming the order and entering their payment in-
formation. Once again, service providers shall instantly
certify the ordering by purchaser as received. The last
clause of paragraph 1 of same article stipulates that an
order confirmation and confirmation of the receipt shall
be counted as done when the parties possibly can reach
such declarations.

Paragraph 2 of the article 4 of the Law does not state an
obligation to inform, but it states an obligation of perfor-
mance regulated for service providers. According to that,
service providers should provide effective and accessible
devices for purchasers to determine and fix data enter-
ing errors before giving an order. It should be again noted
that, in agreements made in an electronic environment,
according to paragraph 3 of article 4 of the Law, if the
parties of an agreement are not costumer, then they may
agree otherwise abovementioned obligations regarding
order (except the obligation of confirmation that order
is received). Another regulation came up with article 4
is that the obligations regarding order are not applica-
ble for the agreements made solely via electronic mail or
similar individual communication media.

Failing to perform such obligations, like failing to per-
form the obligation to inform, brings forth the admin-
istrative sanctions. According to article 12 of the Law,
the service providers who do not provide opportunity
for purchasers to clearly see the terms of agreement in-
cluding total amount payable at the stage of confirming
an order and before entering their payment informa-
tion, shall be fined to pay an amount from one thousand
Turkish Lira to five thousand Turkish Lira. Once again,
if service providers do not confirm that they receive an
order or do not provide effective and accessible devices
for purchasers to determine and fix data entering errors
before ordering, they shall pay an administrative fine in
the amount from one thousand Turkish Lira to ten thou-
sand Turkish Lira.

3.3. The Obligations for Commercial Electronic
Messages

As it is known, commercial electronic messages have a
major importance on advertising and marketing sector.
Messages and e-mails concerning goods and services,
special offers and gifts are sent by service providers.
When considering the frequency of those messages and
e-mails for advertising purposes, which are received by

saglayici, alicinin vermis oldugu siparigsi aldigim derhal
teyit etmelidir. S6z konusu maddenin 1. fikrasinin son
bendinde ise, siparis ve siparig alindiginin teyidinin, ta-
raflarin s6z konusu beyanlara ulasmasinin miimkiin ol-
dugu anda gerceklesmis sayilacagi belirtilmigtir.

Kanun’un 4. maddesinin 2. fikrasinda ise, bir bildirim
yiikkiimliliigiinden degil, hizmet saglayiciya getirilmis
bir ifa ylikiimliiliiglinden s6z edilmektedir. Buna gore,
hizmet saglayici, veri giris hatalarim belirleyebilmek ve
diizeltebilmek i¢in alic1ya, siparis verilmeden 6nce etkili
ve erigilebilir araclar sunmahdir.

Yine belirtmek gerekir ki, elektronik ortamda yapilacak
sozlesmelerde, Kanun’un 4. maddesinin 3. fikras1 uya-
rinca, taraflarin tiiketici olmadigi durumlarda, yukari-
da bahsi gecen siparise iligkin (siparis alindiginin teyidi
hari¢) yiikiimliiliikklerin aksi kararlastirilabilecektir.
4. madde ile getirilen bir diger diizenleme ise, siparise
iligkin yiikiimliiliiklerin, miinhasiran elektronik posta
yoluyla veya benzeri bireysel iletisim araclariyla yapilan
sozlesmelere uygulanamayacagidir.

Siparise iligkin belirtilen yiikiimliiliiklerin yerine getiril-
memesi, bilgi verme yiikiimliiligiiniin yerine getirilme-
mesi gibi idari yaptirimlarin dogmasina sebep olacaktir.
Kanun’un 12. maddesi uyarinca, siparig onaylanmasi aga-
masinda ve ddeme bilgilerinin girilmesinden 6nce, 6de-
yecegi bedel de dahil olmak {izere, sdzlesme sartlarinin
alic1 tarafindan acikca goriilmesini saglamayan hizmet
saglayicilara, bin Tiirk lirasindan bes bin Tiirk lirasina
kadar idari para cezasi verilecektir. Yine, hizmet saglay:-
c, siparis alindifini teyit etmez ya da siparis verilmeden
oOnce, veri girig hatalarini belirleyebilmek ve diizeltebil-
mek icin aliciya etkili ve erigilebilir teknik araglar sun-
maz ise bin Tiirk lirasindan on bin Tiirk lirasina kadar
idari para cezasi 6deyecektir.

3.3. Ticari Elektronik iletilere iliskin Yiikiimliliikler

Bilindigi gibi, cagimiz reklamcilik ve pazarlama anla-
yisinda elektronik iletiler biiyiik 6nem arz etmektedir.
Hizmet saglayicilar tarafindan {iriinlere, hizmetlere,
promosyonlara ve hediyelere iliskin mesaj ve e-postalar
siklikla gonderilmektedir. Tiiketiciler tarafindan alinan
reklam amacli mesaj ve e-postalarin sikhif1 goéz Onii-
ne alindiginda, 6563 sayili Kanun’un ticari elektronik
iletilere iligkin diizenlemelerin, tiiketiciler tarafindan
memnuniyetle kargilanacag aciktir. Nitekim Kanun, bu
iletilerin gonderilmesini ve icerigini, ileride aciklanacak
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costumers, it is apparent that the regulations of the Law
numbered 6563 relating to commercial electronic mes-
sages will be gladly welcomed by costumers. Indeed, the
Law indicates some conditions which are stated after-
wards in this article, for sending such messages and its
contents. Furthermore the Law grants purchasers the
right to refuse receiving such messages.

Theregulations related to the matter of commercial elec-
tronic messages take place in article 6,7 and 8 of the Law;
according to article 6, the electronic messages which in-
clude marketing or advertisement cannot be sent to the
recipients through the use of automated calling systems
without human intervention, facsimile machines (fax) or
electronic mail without the prior written consent of the
recipients. Pursuant to the Law, this consent can be got-

sartlara baglamig ve alicilara bu iletileri almayi reddetme
hakki tanimigtir.

Ticari elektronik ileti konusuna iligkin diizenlemelere,
Kanun’un 6. 7. ve 8. maddelerinde yer verilmistir. 6. mad-
de uyarinca, ticari elektronik iletilerin, alicilara, ancak
onceden onaylar1 alinmak kaydiyla gonderilebilecegi be-
lirtilmigtir. Kanun’a gére bu onay, yazili olarak veya her
tiirlii elektronik iletisim araclariyla alinabilir® Belirtmek
gerekir ki; Kanun, kendisiyle iletisime gecilmesi ama-
ciyla alicinin iletisim bilgilerini vermesi halinde, temin
edilen mal veya hizmetlere iligkin degisiklik, kullanmim ve
bakima yonelik ticari elektronik iletiler i¢cin ayrica onay
alinmasini gerekli gormemigtir. Kanun ayrica, esnaf ve
tacirlerin kendilerine gelen reklam amach elektronik
iletilerden haberdar olabilmelerinin ticari hayatin bir
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ten in a written format or via all kinds of electronic me-
dia?. It should also be noted that the Law does not find
an extra approval necessary for commercial electronic
messages aimed at informing about changes, usage and
maintenance of provided goods or services, in case of
that purchasers give their contact information for the
purpose of service providers’ getting in touch with them.
Furthermore, the Law regulates that it is not necessary
to get any approval of artisans and traders for sending
commercial electronic messages, because of the fact that
being informed about commercial electronic messages
with advertising purposes is the nature of commercial
life for artisans and traders.

Article 7 of the Law rules that the content of commercial
electronic messages should be appropriate for the con-
sent of purchaser. Furthermore, in such messages, the
introductory information about the service provider and
contact information such as telephone number, fax num-
ber, short message number and electronic mail address
according to sort of communications should be provided.
Additionally, this introductory information should be
attached on such messages so that purchasers can be in-
formed about the content of the message and the sender
before opening the message.

Article 8 of the Law rules that purchaser may refuse to
get any commercial electronic messages at any time
without being have to provide any reason. Thus, the arti-
cle intends to express that giving approval to receive such
messages once does not mean that purchasers have to ac-
cept getting all messages. Besides, service providers are
obliged to provide purchasers to unsubscribe easily and
free of charge by electronic media or submit necessary
information about this matter in their messages. Service
providers have to stop sending electronic messages to
purchaser in three business days after receiving the re-
quest to unsubscribe.

In article 12 of the Law, the sanctions of acting against to
the obligations for commercial electronic messages have
been regulated and according to this, service provid-
ers have to pay an administrative fine ranging from one
thousand Turkish Lira to five thousand Turkish Lira if
they send commercial electronic messages without get-
ting any approval or having an inappropriate content
that is not what the purchaser is approved for. Similarly,
it is regulated that in case of not having introductory in-
formation of services provided or information regarding
subject and purpose of message and if message is sent on

geregi oldugu gerekcesiyle, esnaf ve tacirlere, bunlardan
onceden onay alinmasina gerek olmaksizin, ticari elekt-
ronik ileti gonderilebilecegini diizenlemistir.

Kanun’un 7. maddesi ticari elektronik iletinin iceriginin,
alicidan alinan onaya uygun olmasi gerektigini hitkkme
baglamistir. Ayrica, iletide, hizmet saglayicinin taninma-
sin1 saglayan bilgiler ile haberlesmenin tiiriine bagh ola-
rak telefon numarasi, faks numarasi, kisa mesaj numara-
st ve elektronik posta adresi gibi erisilebilir durumdaki
iletisim bilgileri de yer almalidir. Ek olarak, iletinin tani-
nabilmesini saglayan bilgiler iletiye eklenmeli ve boylece
aliciiletiyi acip okumadan 6nce icerigi ve kim tarafindan
gonderildigi hakkinda bilgi edinebilmelidir.

Ticari elektronik iletiye iliskin son olarak; Kanun’un 8.
maddesi ile alicilarin diledikleri zaman, hicbir gerekce
belirtmeksizin ticari elektronik iletileri almayi reddede-
bilecegi hiikiim altina alinmigtir. Béylece bir defa onay
veren alicinin, onaydan sonra her iletiyi kabul etmek zo-
runda olmadig ifade edilmistir. Ayrica, hizmet saglayici,
bu ret bildiriminin elektronik iletisim araclariyla kolay
ve licretsiz olarak iletilmesini saglamakla ve gonderdigi
iletide buna iligkin gerekli bilgileri sunmakla yiikiimlii
kilinmigtir. Hizmet saglayicinin, ret talebinin kendisine
ulagsmasindan sonra ii¢ is giinil icinde aliciya elektronik
ileti gondermeyi durdurmasi gerekmektedir.

Kanun’un 12. maddesinde ticari elektronik iletilere ilis-
kin yiikiimliiliikklere aykir1 hareket etmenin yaptirimi
diizenlenmis, buna gore, 6nceden onay alinmadan veya
onay alman ancak onaya uygun olmayan icerige sahip
olan ticari elektrik ileti gonderilmesi halinde hizmet
saglayici bakimindan, bin Tiirk lirasindan beg bin Tiirk
lirasina kadar idari para cezas1 6ngoriilmiistiir. Benzer
sekilde, ticari elektronik iletide hizmet saglayicinin ta-
ninmasini saglayacak bilgilerin mevcut olmamasi veya
iletinin konusu, amaci ve bagkas1 adina yapilmas: halin-
de, kimin adina yapildigina iligkin bilgilerin bulunma-
mas1 durumunda, hizmet saglayicilara bin Tiirk lirasin-
dan on bin Tiirk lirasina kadar idari para cezasi verilecegi
diizenlenmistir. Hizmet saglayicinin, ret talebinin kendi-
sine ulagsmasindan sonra ii¢ ig giinii icinde aliciya elekt-
ronik ileti gondermeyi durdurmamasi halinde ise, iki bin
Tiirk lirasindan on bin Tiirk lirasina kadar idari para ce-
zas1 6ngorilmiigtiir.
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behalf of another person, information about that person,
service providers shall be fined to pay an amount be-
tween thousand Turkish liras and ten thousand Turkish
liras. And also, if service providers do not stop sending
electronic messages to purchaser in three business days
after receiving a request of refusal, they shall have to pay
an administrative fine in an amount between two thou-
sand Turkish liras and ten thousand Turkish liras.

3.4. The Application of Obligations for Service
Providers by Analogy to ISPs

The paragraph 2 of article 9 of the Law numbered 6563
states that the regulations regarding procedure and prin-
ciple for application of obligations, which are laid down
for service providers in the Law, regarding informing,
order, principles of commercial communications, condi-
tion for sending commercial electronic message, content
of commercial electronic message and the right of pur-
chasers to refuse getting such messages to ISPs will be
adopted. Because of that, the law makers have not enact-
ed those regulations yet, but the discussion of which rules
should be applied for ISPs which are important actors of
e-commerce life have begun. Unless the regulations lay-
ing down obligations of ISPs will not be enacted, this in-
sufficiency of law will not be cleared up. In this regard, it
is really required that the regulations should be enacted
as soon as possible to avoid any potential conflicts.

In spite of the fact that the regulations concerning the re-
gime laid down by the Law have not been enacted yet, to-
wards interpretation conformed with the purpose of the
Law, it is deduced that ISPs shall be liable for especially
the obligation to inform and obligations for commercial
electronic messages which are regulated in the Law for
service providers, pursuant to duty of care. Within this
framework, the thinking of applying mutatis mutandis
the provisions regarding service providers to ISPs in ac-
cordance with duty of care until the relevant regulations
tobe enacted has been raised. In addition to that, accord-
ing to article 12 of the Law, under the heading of “Penal
Provisions”, not only service providers but also ISPs shall
be liable for not performing the obligations laid down for
service providers in the Law. Therefore, because of con-
trolling electronic commerce platforms, ISPs should not
keep any provisions against to the obligations regulated
for service providers in the Law such as obligation to in-
form and obligations for commerecial electronic messag-
es, especially in their membership or usage agreements,
until the relevant regulations will be enacted.

3.4. Hizmet Saglayicilar icin Ongériilen Baz: Yii-
kiimliiliiklerin Araci Hizmet Saglayicilara Uygu-
lanmasi

6563 saylli Kanun’un 9. maddesinin 2. fikrasinda, hiz-
met saglayicilar icin Kanun'un 6ngordiigii bilgi verme,
siparig, ticari iletisime iligkin esaslar, ticari elektronik
ileti gobnderme sarty, ticari elektronik iletinin icerigi ve
alicimin ticari elektronik iletiyi reddetme hakkina iligkin
diizenlemelerin, araci hizmet saglayicilarina uygulan-
masina iligkin usul ve esaslarin yonetmelikle belirlene-
cegi ifade edilmigtir. S6z konusu yonetmeliklerin heniiz
cikarilmamis olmasi, e-ticaret hayatinin 6nemli aktorle-
rinden olan araci hizmet saglayicilara uygulanacak ku-
rallarin ne olacag tartismasim dogurmustur. Araci hiz-
met saglayicilarin yiikiimliiliiklerini ortaya koyacak bu
yonetmelikler cikarilincaya kadar, s6z konusu eksiklik
tam olarak giderilemeyecektir. Bu baglamda olusacak
karigikliklarin 6nlenmesi adina yénetmeliklerin en kisa
siirede ¢cikarilmasi gerekmektedir.

Her ne kadar Kanun tarafindan ortaya konan bu 6zel
rejime iligkin yonetmelikler heniiz cikarilmamis ise de,
Kanun’un amacina uygun yapilacak yorum dogrultusun-
da, araci hizmet saglayicinin, Kanun’un hizmet saglayi-
cilar icin 6ngordiigii 6zellikle bilgi verme yiikiimliiliigii
ve elektronik ticari iletilere iligkin yiikiimliiliiklerden,
6zen borcu cercevesinde sorumlu olacagi sonucuna va-
rilmaktadir. Bu cercevede, hizmet saglayicilara iligkin bu
hiikiimlerin ilgili ydnetmelikler ¢ikarilincaya kadar araci
hizmet saglayicilara, 6zen borcu cercevesinde kiyasen
uygulanabilecegi diistiniilmektedir. Ek olarak, Kanun’un
‘cezai hiitkiimler’ baghkl 12. maddesinde, Kanun’da hiz-
met saglayicilar icin 6ngoriilen ylikiimliiliiklerin yerine
getirilmemesi durumlarinda sadece hizmet saglayicilar
degil, arac1 hizmet saglayicilar da sorumlu tutulmusgtur.
Bu baglamda, hizmet saglayicilar bakimindan éngériilen
hiikiimlerin, ilgili ydnetmelikler ¢ikarilincaya kadar ara-
c1 hizmet saglayicilara, 6zen borcu gercevesinde kiyasen
uygulanmas1 gerektigi goriisli, agirhk kazanmaktadir.
Dolayisiyla, aract hizmet saglayicilar, ilgili yonetmelik-
ler cikarilincaya kadar, elektronik ticaret platformlarini
kendileri regiile edeceginden, 6zellikle iiyelik veya kul-
lanim s6zlesmelerinde Kanun’da hizmet saglayicilar icin
ongoriilen bilgi verme yiikiimliiliigii ve ticari elektronik
iletilere iligkin yiliktimliiliikkler gibi hususlara aykir: hii-
kiimler bulundurmamalidir.
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3.5. Relief from Liability for ISPs

According to article 9 of the Law numbered 6563, ISPs
do not have to check the contents provided by real or
legal persons who use electronic platforms which are
established by ISPs and also search whether there is an
illegal activity or situation concerning any content and
the goods or services subject to these contents. This pro-
vision which regulates the irresponsibility of ISPs about
contents is a projection of article 5 of the Law on Regula-
tion of Publications Made on Internet Environment and
Combating Crimes Committed via Such Publications
numbered 5651 (“the Law numbered 5651”). In fact, it
is stated in article 5 of the Law numbered 5651 that the
hosting providers who are defined as real or legal persons
providing or operating the systems hosting the services
and contents are not liable for checking the contents for

3.5. Araci Hizmet Saglayicinin Sorumsuzlugu

6563 say1l1 Kanun’un 9. maddesi uyarinca, araci hizmet
saglayicilar, hizmet sunduklar1 elektronik ortam kul-
lanan gercek veya tiizel kigiler tarafindan saglanan ice-
rikleri kontrol etmek, bu icerik ve icerige konu mal veya
hizmetle ilgili hukuka aykiri bir faaliyetin ya da durumun
s6z konusu olup olmadigini arastirmakla yiikiimlii degil-
dir. Araci hizmet saglayicinin, icerige iligkin sorumlulu-
gu olmadigim diizenleyen bu hiikiim, 5651 Sayil inter-
net Ortaminda Yapilan Yayinlarin Diizenlenmesi ve Bu
Yaymlar Yoluyla Islenen Suclarla Miicadele Edilmesi
Hakkinda Kanun’un (“5651 Sayili Kanun”) 5. madde-
sinin bir izdiigiimiidiir. Nitekim 5651 Sayih Kanun’un 5.
maddesinde, hizmet ve icerikleri barimndiran sistemleri
saglayan veya igleten gercek veya tiizel kisiler olarak ta-
nimlanmis olan yer saglayicilarin, yer sagladig: icerigi
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which they host or searching whether there is an illegal
activity. Concordantly, ISPs having electronic platforms
frequently indicate in membership or usage agreements
made with service providers and purchaser who benefit
from those platforms that ISPs shall not have penal and
legal liabilities for the contents shared by members or us-
ers through the platforms.

It should be indicated that, even though ISPs who are sig-
nificant subjects of internet world and electronic service
life do not have such responsibility, it will be an impor-
tant step to avoid potential conflicts before they occur,
that they should notify service providers and purchas-
ers believing that ISPs have aforementioned obligations
about not having any aforementioned responsibilities
via their electronic platforms or whichever agreement
they made with those real orlegal persons. Thus, it can be
encountered at some membership or usage agreement in
practice that ISPs insert provisions indicating that they
are not liable for supervision of transactions made by
service providers and purchasers in their electronic plat-

kontrol etmek veya hukuka aykir1 bir faaliyetin s6z ko-
nusu olup olmadigini aragtirmakla yiikiimlii olmayacag:
ifade edilmistir. Bu baglamda, elektronik platform sahibi
aract hizmet saglayicilarin, platformdan yaralanacak hiz-
met saglayicilar ve alicilarla yaptiklar iiyelik veya kulla-
nim sozlesmelerinde, {iye veya kullanicilarin platform
iizerinden paylastiklari icerikten dolayi araci hizmet sag-
layicinin cezai ve hukuki sorumlulugunun olmayacagini
belirttikleri sik¢a goriilmektedir.

Belirtmek gerekir ki, internet diinyas1 ve elektronik
hizmet hayatinin 6nemli 6znelerinden biri olan araci
hizmet saglayicilarin, sunduklar1 elektronik ortamlar-
da, bahsi gecen tiirden sorumluluklarinin olmadigin,
bu sorumluluklarin varligina giivenerek hareket edecek
olan hizmet saglayicilara ve alicilara elektronik ortam-
dan veya bu kisilerle yapacaklar1 herhangi bir s6zlesme
ile bildirmeleri, her ne kadar boyle bir yiikiimliiliikleri
olmasa da, meydana gelebilecek uyusmazliklar: 6nceden
bertaraf etmek adina 6nemli bir adim olacaktir. Nitekim
uygulamada kargilagilan baz iiyelik veya kullanim s6z-
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forms, do not guarantee righteousness of information
and documents loaded on such platforms and also are
not responsible for losses arose from transactions made
between purchasers and service providers.

4. THE OBLIGATION TO PROTECT PERSONAL
DATA

When literal examination of the Law numbered 6563
is made, it can be determined that the Law has brought
common regulation for both service providers and ISPs
regarding obligation to protect of personal data. Article
10 of the Law regulates the obligations of the service
provider and ISPs concerning the protection of personal
data. Accordingly, the service providers and ISPs are li-
able for the preservation and protection of the personal
information of the recipient, which are obtained due to
the transactions. In practice, the ISPs and the service
providers look like that they are cognizant of the ob-
ligation to protect of personal data, since they state in
membership and/or usage or another agreement related
to relevant service which are made for aforementioned
platforms that they shall protect confidential informa-
tion, letter and etc. all documents belonging to members
and users.

Moreover, the service providers and the ISPs are not
entitled to use such data for any other purposes and to
disclose such data to any other third party without the
consent of the recipient. Otherwise, it is obvious that
damage liability and criminal liability stated in the Law
will be resulted. On the other hand, as it can be under-
stood from the provision, service providers and ISPs
can transfer personal data of members or users to third
parties and also can use personal data of members and
users for other purposes such as advertisement, market-
ing, publication and adapting etc., by previously getting
approval of these members or users in aforementioned
membership and/or usage or another agreement related
to relevant service. Service providers and ISPs can get
such approval by adding a new provision indicating that
data and information might be used in mentioned agree-
ments, in order to gain benefit from this data and infor-
mation of purchasers.

lesmelerinde, araci hizmet saglayicilarin, olusturduklar
elektronik platformda hizmet saglayicilar ve alicilar tara-
findan yapilacak islemleri g6zetim ve denetimle yiikiim-
lii olmadiklarini, s6z konusu platforma yiiklenen bilgi ve
dokiimanlarin dogrulugunu garanti etmediklerini, bun-
larla beraber alic1 ve hizmet saglayici arasinda yapilacak
islemler nedeniyle dogacak zararlardan da sorumlu ol-
madiklarini belirttikleri gorilmiigtiir.

4. KiSISEL VERILERIN KORUNMASI

6563 sayili Kanun lafz incelendiginde, kisisel verilerin
korunmasi yiikiimliiliigii bakimindan, hizmet saglayi-
cilar ve arac1 hizmet saglayicilar icin ortak diizenleme
yapildig1 tespit edilecektir. Kanun'un kisisel verilerin
korunmasina iligkin 10. maddesi, hizmet saglayic1 ve ara-
c1 hizmet saglayicilar acisindan bir sorumluluk hitkmii
olarak diizenlenmistir. S6z konusu hiikme gére; hizmet
saglayici ve araci hizmet saglayici, bu Kanun cercevesin-
de yapmis oldugu islemler nedeniyle elde ettigi kisisel
verilerin saklanmasindan ve giivenliginden sorumludur.
Uygulamada, arac1 hizmet saglayici konumunda olan
bazi web platform (e-ticaret icin kurulmus online aligve-
rig siteleri ve diger hizmetlere iligkin siteler) sahipleri ve
bu gibi platformlarda hizmet sunan hizmet saglayicilar,
bu yiikiimliiliigiin bilincinde olacak ki, bu platformlara
iligkin {iyelik ve/veya kullanim sézlesmelerinde ya da
yapilacak hizmete iligkin diger s6zlesmelerde, iiye ya da
kullanicilara iligkin bilgi, belge vs. tiim dokiimanlarin
gizliligini koruyacaklarini ifade etmektedirler.

Kanun’un belirtilen ilgili maddesiyle getirilen bir diger
sorumluluk ise; hizmet saglayic1 ve araci hizmet sagla-
yicilarin, kisisel verileri ilgili kisinin onay1 olmaksizin
iiciincii kigilere iletemeyecegi ve bagka amaclarla kulla-
namayacagidir. Aksi halde tazminat sorumlulugunun ve
Kanun’da 6ngoriilen cezai sorumlulugun dogacag acik-
tir. Ancak Kanun hiitkmiinden anlagilacag: iizere, hiz-
met saglayicilar ve araci hizmet saglayicilar, bahsi gecen
ityelik ve/veya kullanim s6zlesmelerinde ya da yapilacak
hizmete iligkin diger s6zlesmelerde, 5nceden onay almak
suretiyle iiye veya kullanicilara ait kigisel bilgileri {i¢iin-
cii kisilere iletebilecegi gibi, iiye veya kullanicilara iligkin
kisisel verileri reklam, pazarlama, yaymlama ve adapte
etme vb. bagkaca amagclarla da kullanabilecektir. Hizmet
saglayic1 ve arac1 hizmet saglayicilar, belirtilen sekilde
alicilarin verilerinden yararlanmak amaciyla, boyle bir
onaymn alinmasini, sz konusu sdzlesmelere eklenecek
ve veri ve bilgilerin kullanmilacagini belirten bir hiikiim ile
saglayabileceklerdir.
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5. CONCLUSION

The Law numbered 6563 has great importance espe-
cially for the information sector since it brings new and
updated regulations regarding the subject of electronic
commerce which had not been clearly regulated in the
Turkish legislation before but have still been applied. In
the Law, there are some provisions aimed to protect pur-
chasers such as informing, hiding of personal data, and
also there is a contemporary provision, again in support
of purchasers, intended to annihilate discomfort of pur-
chasers, caused by frequency of commercial electronic
messages which seem as if they are a method of easy
marketing. Besides, there are also some regulations of
the Law numbered 6563 which aimed at protecting again
purchasers, concerning personal data which has been
already protected by general provisions of the Turkish
Constitution, the Turkish Penal Code and the Turkish
Obligations Code as well.

In addition that, there are also many regulations of the
Law numbered 6563 imposing obligations and are of
particular concern to the actors of e-commerce, service
providers and ISPs. The point to take into account is that,
it is possible that parties can agree otherwise from some
aforesaid obligations in cases of they are not costumers.
Again, regarding commercial electronic messages, al-
though the Law lays down purchasers’ approval as con-
dition, nevertheless the Law emphasizes that it is not
required to get such approval of artisans and traders by
nature of commerecial life.

Another important matter is concerning penal provi-
sions. In cases of not performing the obligations stipulat-
ed in the Law, administrative fines in different amounts
shall be applied. Much as the provisions related to obliga-
tions excepting those regulating protection of personal
data, stipulate that only service providers have such li-
abilities, the law maker holds both the service providers
and ISPsliable for not performing the obligations. B
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5. SONUC

6563 say1l1 Kanun, mevzuatta acik¢a diizenlenmeyen an-
cak kisilerin giinliik hayatta sik¢a bagvurduklar elektro-
nik ticaret konusuna iligkin yeni ve giincel diizenlemeler
getirmis oldugundan, 6zellikle bilisim sektorii ve tiike-
ticiler icin biiyilik 6nem arz etmektedir. Kanun'da, bilgi
verme, kisisel verileri saklama gibi alicilarin korunmaya
calisildig: hitkiimlerle beraber, yine alicilarin lehine olan,
kolay pazarlama yéntemi olarak goriilen ticari elektronik
iletilerin sikliginin alicilarda meydana getirdigi rahatsiz-
Iigin ortadan kaldirilmasim amaclayan oldukca aktiiel
hiikiimler de bulunmaktadir. Ayrica, hali hazirda Ana-
yasa, Tiirk Ceza Kanunu ve hatta Borclar Kanunu'nda
bulunan genel hiikiimlerle korunan kisisel verilere ilig-
kin 6563 say1li Kanun’da da diizenlemeler bulunup, yine
alicilarin korunmaya caligildig goriilmektedir.

Bunlarm yaninda, 6563 sayili Kanun’da e-ticaret aktor-
leri olan hizmet saglayicilar ve araci hizmet saglayicilar
yakindan ilgilendiren ve yiikiimliiliikler ytikleyen bir¢ok
diizenleme de mevcuttur. Dikkat edilmesi gereken husus
sudur ki, taraflarin tiiketici olmadigi durumlarda, s6z
konusu yiikiimliilitklerden bazilarimin aksini kararlagtir-
mak miimkiindiir. Yine ticari elektronik iletilere iligkin
olarak, alicinin onay1 Kanun'ca sart kogulmus olsa da, ti-
cari hayatin dogasi geregi esnaf ve tacirler icin boyle bir
onay alinmasinin gerekmedigi de vurgulanmusgtur.

Kanun’un incelenmesinde karsilagilan bir diger 6nemli
husus ise cezai hiikiimlere iligkindir. Kanun’da belirtilen
yiikiimliiliiklerin yerine getirilmemesi durumunda, fark-
I1 miktarlarda idari para cezasi yaptirimlar uygulana-
caktir. Her ne kadar kisisel verilerin korunmasi yiikiim-
liltigh haric diger yiikiimliiliiklere iligkin maddelerde,
sorumlulugun salt hizmet saglayicilarina ait oldugu ifade
edilse de, kanun koyucu tarafindan yiikiimliiliiklerin ye-
rine getirilmemesinden hizmet saglayicilar ile beraber
aract hizmet saglayicilar da sorumlu tutulmustur. B
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