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CAPITAL INCREASE FROM

INTERNAL RESOURCES

Ic Kaynaklardan

Sermaye Artirimi

APITAL INCREASE FROM INTERNAL RESOURCES IS A RESTRUC-
turing transaction of company’s assets. The purpose
of such transaction is to convert certain elements
present in company’s assets into capital. Therefore,

shareholders shall not undertake a new financial burden
by capital increase from internal resources unlike capital
increase through capital subscription. There can be sev-
eral reasons for capital increase from internal resources
such as organizing the financial structure of the company,
increasing assurance of company’s creditors and hence
increasing the credibility, with capital increase through
capital subscription from external resources.

This transaction is regulated in Article 462 of the Turk-
ish Commercial Code (“TCC”) and as follows: “(i) The
reserve funds reserved as per the articles of association
and the Board of Directors resolution and is not allotted
for a certain purpose, as well as disposable portion of the
statutory reserves and funds which are allowed to be con-
verted into capital under the applicable legislation to be
added into capital, may be converted into capital to create
the internal resources required for capital increase. (ii)
The availability of the amount that is met from internal
resources in company for capital increase shall be clearly
verified in annual financial statement and also confirmed
in writing by the Board of Directors dealing with capital
increase. In case six months are passed as of the date of
thelast financial statement, a new financial statement and
approval of such financial statement by board of direc-
tors are required. (iii) If funds are allotted in the financial
statement, capital increase through capital subscription
may not be implemented unless these funds are converted
to capital. Capital can be increased through conversion of
these funds into capital and through capital subscription
at the same time and with the same ratio. Capital increase
shall be finalized upon registration of the amended form
of the relevant provisions of articles of association and
resolution of the General Assembly or the Board of Direc-

B ¢ KAYNAKLARDAN SERMAYE ARTIRIMI, SIRKET MALVARLIGININ

yeniden yapilandirilmasi islemidir. Bu islemin amaci,
I sirket mal varhiginda bulunan bazi unsurlarin sermaye-

ye doniistiiriilmesidir. Sermaye taahhiidii yoluyla ser-
maye artirirmindan farkh olarak i¢ kaynaklardan sermaye
artirmminda sirket ortaklar: yeni bir mali kiilfet yiiklen-
mez. I¢ kaynaklardan sermaye artirimi yapilmasinin; sir-
ketin mali yapisinin diizenlenmesi, sirket alacaklilarimin
giivencesinin ve dolayisiyla sirketin kredibilitesinin arti-
rilmasi, sermaye taahhiidii yoluyla disaridan kaynak ge-
tirilerek sermayenin artirilabilmesinin 6niiniin acilmasi
gibi cesitli amaclar olabilir.

Ic kaynaklardan sermaye artirimi iglemi, 6102 sayih Tiirk
Ticaret Kanunu’nun (“TTK”) 462. maddesinde “(i) Esas
sozlesme veya genel kurul karariyla ayrilmig ve belirli bir
amaca ozgiilenmemig yedek akgeler ile kanuni yedek ak-
celerin serbestce kullanilabilen kisimlar1 ve mevzuatin
bilancoya konulmasina ve sermayeye eklenmesine izin
verdigi fonlar sermayeye doniistiiriilerek sermaye ic kay-
naklardan artirilabilir. (ii) Sermayenin artirilan kismini,
ic kaynaklardan karsilayan tutarin sirket biinyesinde ger-
cekten var oldugu, onaylanmig y1llik bilanco ve yonetim
kurulunun verecegi acik ve yazili bir beyanla dogrulanir.
Bilancgo tarihinin {izerinden alt1 aydan fazla zaman gec-
mis oldugu takdirde, yenibir bilanco ¢ikarilmasi ve bunun
yonetim kurulu tarafindan onaylanmig olmas: sarttir. (iii)
Bilangoda sermayeye eklenmesine mevzuatin izin verdigi
fonlarin bulunmasi halinde, bu fonlar sermayeye déniig-
tiiriilmeden, sermaye taahhiit edilmesi yoluyla sermaye
artirilamaz. Hem bu fonlarin sermayeye doéniistiiriilmesi
hem de ayni zamanda ve ayni oranda sermayenin taahhiit
edilmesi yoluyla sermaye artirilabilir. Artirim genel kurul
veya yonetim kurulu kararinin ve esas sézlesmenin ilgili
maddelerinin degisik seklinin tescili ile kesinlesir. Tescil
ile 0 anda mevcut pay sahipleri mevcut paylarinin serma-
yeye oranina gore bedelsiz paylar1 kendiliginden iktisap
ederler. Bedelsiz paylar iizerindeki hak kaldirilamaz ve
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tors. By registration, the existing shareholders spontane-
ously shall be entitled to acquire the gratuitous shares in
portion of their shares to capital. The rights on gratuitous
shares shall neither be abated nor be limited; also, these
rights shall not be renounced.”

Although it has been criticized that capital increase is just
regulated in one Article, as a reply to such criticism as per
the Justification of Turkish Commercial Code (“Justifi-
cation”), it is regulated in one Article for the purpose of
avoiding confusion and is clarified that there is also tax
legislation regulating the subject.

THE PURPOSE AND THE NATURE OF THE PROVISION

Capital increase from internal resources was not regulated
in former Turkish Commercial Code numbered 6762 and
so that in practice, it was used against junior shareholders.
Certain companies, even though internal resources are
sufficient, prefer to increase the capital through capital
subscription and thus, such transaction causes decrease

—

sinirlandirilamaz; bu haktan vazgecilemez.” seklinde dii-
zenlenmistir.

Konunun sadece bir maddede ele alinmig olmasi elegtiril-
mis olup, TTK'nin gerekcesinde (“Gerekce™) bu elesti-
riye cevaben, konuya iligkin olarak vergi mevzuatinda da
hiikiimler bulundugu ve bu hiikiimlerle karisikhiga sebe-
biyet vermemek amaciyla tek maddede diizenleme yoluna
gidildigi ifade edilmigtir.

HUKMUN AMACI VE NiTELiGi

ig kaynaklardan sermaye artirmminin 6762 sayili miilga
Tiirk Ticaret Kanununda diizenlenmemis olmasi, uygu-
lamada sermaye artiriminin, sirketlerin kiiciik ortaklar:
aleyhine kullanilmasina yol agmaktaydi. Bazi sirketlerde
ic kaynaklar oldukca zengin olmasina ragmen, sermaye
taahhiit etmek suretiyle sermayenin artirilmasi yontemi
tercih edilmekte ve béylece, sermaye taahhiidii yoluyla
gerceklestirilen sermaye artirimina, 6zellikle ekonomik
sebeplerle katilamayan kii¢iik ortaklarin ortaklik payinin

in shares of junior partners not participating to capital
increase through capital subscription due to economic
reasons. That circumstance, expressed as “dilution of
shares”, caused negative results, for that reason it is criti-
cized and Supreme Court had jurisprudence in order to
avoid such circumstances. Along with the TCC, a fair regu-
lation is performed regarding the prohibition of capital in-
crease through capital subscription without using internal
resources in order to prevent such negative results.

As also expressed explicitly in Justification, due to man-
datory characteristic of the provision, transactions con-
trary to this provision shall be deemed null and void.
However, at this point Circular Letter numbered 548 and
dated January 23, 2013 of Ministry of Customs and Trade
(“Circular”) is to be evaluated. As per the provisions of
the Circular, despite the presence of the funds which are
allowed to be added to the capital in company’s assets, the
company is not required to exhaust the internal funds be-
fore capital increase through capital subscription in case
that all of the shareholders of the company vote in general
assembly that capital increase through capital subscrip-
tion without transferring such funds to capital, capital
increase through capital subscription can be performed
without exhausting such mentioned funds. Even though it
could be thought that the purpose of protection of junior
shareholders in case of the acceptance of all shareholders
is not affected, it is still complicated whether Circular will
be accepted by the jurisdiction against mandatory qualifi-
cation of the provision.

INTERNAL RESOURCES

As per Article 462 of the TCC, in the event that funds
which are allowed to be converted into capital under the
applicable legislation are present in the financial state-
ment, capital increase through capital subscription may
not be implemented unless these funds are converted to
capital according to the articles of association and resolu-
tion of the Board of Directors. In this provision, it is clari-
fied which resources may be used for capital increase from
internal resources.

Companies may reserve some part of their company’s as-
sets as reserve funds in accordance with articles of asso-
ciation or with the resolution of general assembly. Reserve
funds can be kept in company’s assets for allocating for a
certain purpose as an aid fund in favor of the personnel
and employees as stated in the Article 522 of TCC or with-
out allocating for any purpose. Undistributed dividends
are generally interpreted within this scope. As expressed
in the provision, such reserve funds which are not allocat-
ed for a certain purpose, can be subject to capital increase
from internal resources.

ve dolayisiyla kar payinin azalmasi sonucu ortaya cikmak-
taydi. Kiiclik ortaklarin paylarinin sulandirilmasi olarak
ifade edilen bu durum, magduriyetlere yol acmasi sebe-
biyle 6gretide elestirilmis ve Yargitay tarafindan da duru-
mun 6nlenmesi amaciyla ictihatlar geligtirilmisti. TTK ile
birlikte, bir sirketin gerceklestirecegi sermaye artirirminda
mevcut i¢c kaynaklarini kullanmadan sermaye taahhiidii
yoluna gitmesi acik¢a yasaklanarak kiiciik ortaklarin soz
konusu magduriyetinin giderilmesi yerinde bir diizenle-
me olmustur.

Gerekee’de de acgikea ifade edildigi lizere, hitkmiin emre-
dici karakter tasimasi sebebiyle bu hiitkme aykir1 bir islem
kesin hiikiimsiiz olacaktir. Ancak bu noktada Gilimriik
ve Ticaret Bakanligi'nin 23 Ocak 2013 tarihli 548 sayili
Genelgesinden (“Genelge”) bahsetmek gerekmektedir.
Genelge’ye gore, sirket malvarliginda mevzuatin sermaye-
ye eklenmesine izin verdigi fonlar bulunmasina ragmen,
sirket ortaklarinin tamaminin genel kurulda s6z konusu
fonlar sermayeye aktarilmadan sermaye taahhiidii yoluyla
sermaye artirimini kabul etmesi halinde, bahsi gecen fon-
lar tiiketilmeden sermaye taahhiidii yoluyla sermaye arti-
rimi yapilabilecektir. Her ne kadar biitiin ortaklarin kabul
etmesi durumunda kanun koyucunun kii¢tik pay sahip-
lerini koruma amacinin etkilenmedigi diisiiniilebilecek
olsa da, hitkmiin emredici niteligi karsisinda Genelge’nin
yargida ne derece kabul gorecegi 6gretide siipheli olarak
goriilmektedir.

iC KAYNAKLAR

TTK’nin 462/1. maddesinde esas sézlesme veya genel ku-
rul karariyla ayrilmis ve belirli bir amaca 6zgiilenmemis
yedek akgeler ile kanuni yedek akcelerin serbestce kulla-
nilabilen kisimlar1 ve mevzuatin bilan¢oya konulmasina
ve sermayeye eklenmesine izin verdigi fonlar sermayeye
doniigtiiriilerek sermayenin i¢ kaynaklardan artirilabile-
cegiifade edilmigtir. Bu hiikiimde, i¢ kaynaklardan serma-
ye artiriminin hangi kaynaklar kullanilarak yapilabilecegi
belirtilmektedir.

Sirketler, karlarinin bir boliimiinii esas sozlesmelerine
uygun olarak veya bir genel kurul karariyla yedek akce
olarak sirket malvarhginda tutabilirler. Yedek akgelerin,
TTK'nin 552. maddesinde ifade edilen ¢aliganlar ve ig¢iler
lehine yardim akgesi gibi belirli bir amaca 6zgiilenmesi
s6z konusu olabilecegi gibi herhangi bir amaca 6zgiilen-
meden de gsirket malvarhginda tutulmasi miimkiindiir.
Dagitilmamisg karlar genellikle bu kapsamda degerlendiri-
lir. Hiiktimde ifade edildigi gibi belirli bir amaca 6zgiilen-
memis olan bu yedek akgeler, i¢ kaynaklardan yapilacak
olan sermaye artirimina konu olabilecektir.
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General statutory reserve funds are regulated in Article
519 of TCC. Accordingly, five (%5) percent of the annual
profit shall be allocated as general statutory reserve un-
til it reaches to twenty percent of the capital. After the
limit is exceeded, the remaining portion after issuance
of shares, deduction of expenses and portion not used for
premiums (amounts exceeding nominal value), disposal
of shares and aids, the portion remaining after deduction
of the payments effected against the share certificates
written off by way of invalidation and portion remaining
after deduction of the issuance expenses of the new shares
substituting the former shares, ten (%10) percent of the
amount to be distributed to the persons receiving share
from profit shall be allotted as general statutory reserve
fund after payment of dividend at the rate of five (%5)
percent to the shareholders. If allotted amounts exceed
half of the capital, exceeded part can be used freely. The
part permitted to be used freely can be subject of capital
increase which will be done from internal resources as per
article 462 of the TCC.

As per the Article 462 of TCC, the internal resources to be
used for capital increase are accepted as funds which are
allowed to be converted into capital under the applicable
legislation. In the provision, the wording of “the laws” is
chosen on purpose and it is purposed to include the funds
within the scope of the relevant provision of TCC. This
purpose is also explicitly expressed in Justification. In the
light of the explained reasons, financial regulations shall
be taken into consideration for the funds to be converted
to capital.

THE RULE OF CONSUMPTION OF INTERNAL RESOURCES

The most debated regulation of the Article 462 of TCC is
placed in the 3™ paragraph of the Article. While the re-
serve funds allocated for a special purpose specified in the
first paragraph are separately accepted as internal funds
to be used for capital increase, general statutory reserves
and funds which are allowed to be converted into capital
under the applicable legislation to be added to the capi-
tal, only the conversion necessity of the funds which are
allowed to be converted into capital under the applicable
legislation to be added to the capital is remarked in the 3rd
paragraph that prohibits capital increase through capital
subscription without using totally internal resources. Re-
valuation, affiliate and real estate revenue and inflation
funds are shown as the examples of these funds in Justi-
fication. As per the opinion in doctrine, even though only
the funds which are allowed to be converted into capital
under the applicable legislation are specified in the provi-
sion, reserve funds not allotted for a certain purpose and
as well as disposable portion of the statutory reserves are
also in the scope of these funds.

Genel kanuni yedek akce, TTK’nin 519. maddesinde dii-
zenlenmektedir. Buna gore; yillik karin yiizde besi, ser-
mayenin yiizde yirmisine ulagincaya kadar genel kanuni
yedek akceye ayrilir. Bu sinir agildiktan sonra ise yeni pay-
larin ¢cikarilmasi dolayisiyla saglanan primin, ¢cikarilma gi-
derleri, itfa kargiliklar: ve hayir amacli 6demeler icin kul-
lanilmamaig bulunan kismi, 1skat sebebiyle iptal edilen pay
senetlerinin bedeli i¢in 6denmis olan tutardan, bunlarin
yerine verilecek yeni senetlerin ¢cikarilma giderlerinin dii-
siilmesinden sonra kalan kismi, pay sahiplerine yiizde bes
oraninda kar pay1 6dendikten sonra, kardan pay alacak ki-
silere dagitilacak toplam tutarin yiizde onu genel kanuni
yedek akceye ayrilir. Eger ayrilan miktarlar sirket serma-
yesinin yarisini agarsa, agsan kisim serbestce kullanilabile-
cektir. Serbestce kullanilmasina izin verilen bu kisim da
TTK’nin 462. maddesine gore i¢ kaynaklardan yapilacak
olan sermaye artirimina konu olabilecektir.

Son olarak, TTK’nin 462. maddesinde, sermaye artirimin-
da kullanmilabilecek i¢ kaynaklar arasinda mevzuatin ser-
mayeye doniistiiriilmesine izin verdigi fonlar sayillmak-
tadir. Hitkiimde “mevzuat” ifadesi bilingli olarak tercih
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However, pursuant to another opinion, it is supported that
the difference between first and 3 paragraph is a con-
scious regulation and exhaustion of the funds which are
allowed to be converted into capital under the applicable
legislation is sufficient for making capital increase through
capital subscription. We are of the opinion that second
opinion is more conformable when taking into considera-
tion of the letter of law for such mentioned paragraph.

Another controversial issue is how much of the present
internal resources should be converted for capital in-
crease through capital subscription. There are two dif-
ferent opinions in doctrine regarding this issue. Pursuant
to first opinion, second sentence of 3™ paragraph softens
the rule of exhaustion regarding the internal resources
in first sentence. The sentence “Capital can be increased
through a conversion of the funds into capital and capital
subscription at the same time and with the same ratio.”
is interpreted as capital can be increased through capital
subscription by using some parts of internal resource “at
the same time” and “the same ratio” of the amount of used
internal resources.

edilmis ve 6zellikle vergi mevzuatinda diizenlenen fon-
larin TTK’nin ilgili hitkmiiniin kapsami dahilinde olmasi
amaclanmistir. Bu amag, Gerekge'de acikca ifade edilmig-
tir. Aciklanan nedenler 15181nda hangi fonlarin sermaye-
ye doniistiiriilmesinin miimkiin oldugu hususunda mali
mevzuat g6z 6niinde bulundurulmahdir.

iC KAYNAKLARIN TUKETILMESi KURALI

TTK’nin 462. maddesinin en cok tartigmalara yol acan
diizenlemesi maddenin 3. fikrasinda yer almaktadir. Mad-
denin ilk fikrasinda belirli bir amaca 6zgiilenmemis yedek
akeeler, kanuni yedek akgeler ve mevzuatin sermayeye ek-
lenmesine izin verdigi fonlar ayr ayr sermaye artirimin-
da kullanilabilecek olan i¢ kaynaklar olarak sayillmakta
iken; i¢ kaynaklar tamamen kullanilmadan sermaye taah-
hiidii yoluyla sermaye artirimini engelleyen 3. fikrada sa-
dece mevzuatin sermayeye eklenmesine izin verdigi fon-
larin i¢ kaynaklara doniistiiriilmesinin zorunluluk oldugu
belirtilmigtir. Gerek¢e’de bu fonlara érnek olarak; yeniden
degerleme, istirak ve tasinmaz satis hasitali ve enflasyon
fonlar1 gosterilmistir. Ogretide bir goriis, her ne kadar 3.
fikrada sadece mevzuatin sermayeye eklenmesine izin
verdigi fonlardan bahsedilmekte ise de belirli bir amaca
ozgiilenmemis yedek akgeler ile kanuni yedek akcelerin
serbestce kullanmilabilecek kisminin da bu fonlar kapsa-
minda degerlendirilmesi gerektigini savunmaktadir.

Ancak diger bir goriige gore, hitkmiin ilk fikrasiyla 3. fik-
rasindaki bu farklhihigin bilingli bir diizenlemenin sonucu
oldugu ve sermaye taahhiidii yoluyla artirim yapabilmek
icin sadece mevzuatin sermayeye eklenmesine izin ver-
digi fonlarin tiiketilmesinin yeterli oldugu savunulmak-
tadir. S6z konusu fikralarin acik lafz1 dikkate alindiginda
ikinci goriigiin kanunun amacina daha uygun bir yorum
niteliginde oldugu kanaatindeyiz.

Tartigmali olan diger bir konu ise, sermaye taahhiidii yo-
luyla sermayenin artirilabilmesi icin meveut i¢ kaynakla-
rin ne kadarinin sermayeye doniistiiriilmesi gerektigidir.
Ogretide bu konuda iki farkli goriis bulunmaktadir. Bir
gorlise gore, 3. fikranin ilk ciimlesindeki i¢ kaynaklarin
tliketilmesi kuralini ikinci ciimle yumusatmaktadir. Séyle
ki, “Hem bu fonlarin sermayeye doniistiiriilmesi hem de
ayni zamanda ve ayni oranda sermayenin taahhiit edilme-
si yoluyla sermaye artirilabilir” ciimlesi, i¢c kaynak tutari-
nin bir kismi kullanilarak, kullanilan i¢ kaynak tutariyla
“ayn1 zamanda” ve “ayn1 oranda” sermaye taahhiidii yo-
luyla sermaye artiriminin yapilabilecegi seklinde yorum-
lanmaktadir.

Buna karsin, bilancoda sermayeye eklenmesine izin veri-
len fonlarin bulunmasi halinde sermaye taahhiidii yoluy-
la sermaye artirilamayacag: ifadesinden yola cikan diger
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On the other side, the other opinion clarifies that in case of
the existence of the funds which are allowed to be convert-
ed into capital under the applicable legislation in financial
statement, capital shall not be increased through capital
subscription and in order for capital to be increased the
capital needs to be exhausted.

As per the letter of law, the first sentence of third para-
graph of Justification has no exception and is regulated
as a mandatory rule which can be eliminated in no cir-
cumstance and resulted with absolute nullity of transac-
tions in case of its breach. For that reason, exhaustion of
all available internal resources in company for capital in-
crease through capital subscription is become an accepta-
ble interpretation. Moreover, this rule is also expressed by
Circular as “Joint stock companies that have funds which
are allowed to be converted into capital under the applica-
ble legislation in balance sheet and non-public company
or have not applied to the Capital Market Board for public
offer, the funds in the amount of the capital should also be
converted to capital at the same time.”

goriis ise sermaye taahhiidii yoluyla artirim yapilabilmesi
icin sermayeye eklenebilecek fonun tamaminin tiiketil-
mek suretiyle sermayeye eklenmesi gerektigini kabul et-
mektedir. Hiikmiin acik lafz ile birlikte, Gerekge’de ii¢iin-
cli fikranin s6z konusu ilk ciimlesinin, istisnas1 olmayan
ve hicbir sekilde bertaraf edilemeyecek nitelikte emredici
bir kural olarak diizenlendiginin ve bu kurala aykiriligin
yapilan iglemi kesin hiikiimsiiz kilacaginin ifade edilme-
si, sermaye taahhiidii yoluyla sermaye artirim yapilabil-
mesi icin sirkette mevcut olan i¢ kaynaklarin tamaminin
tiiketilmesi gerektigi yorumunu daha saglikli kilmaktadir.
Ayrica Genelge'de de bu kural, “Bilanc¢olarinda sermaye-
ye eklenmesine mevzuatin izin verdigi fonlar:1 bulunan ve
halka acik olmayan ve halka acilmak iizere Sermaye Piya-
sas1 Kuruluna bagvurmayan anonim sirketlerde sermaye
tutar: kadar fonlarin da es zamanl olarak sermayeye do-
niigtiiriilmesi gerekmektedir” seklinde ifade edilmistir.

Belirtmek gerekir ki, i¢c kaynaklar: tiiketme zorunlulugu,
sadece sermaye taahhiidii yoluyla sermaye artirimi yapi-
lacag1 zaman s6z konusu olacaktir. Sermayenin sadece ic

It should be noted that the necessity of exhaustion of the
internal resources shall be discussed in case of capital
increase through capital subscription. If capital increase
through internal resources is desired, the capital can be
also increased by using a part of internal resources.

Another issue regarding the exhaustion of internal re-
sources that should be expressed is that as per 6™ para-
graph of the Article 12 of the Capital Market Law num-
bered 6362 “Article 346 and third paragraph of Article 462
of the Law numbered 6102 shall not be applied to corpora-
tions which are publicly-held or have applied to the Board
for public offer”. Accordingly, corporations which are
publicly-held or have applied to the Capital Market Board
for public offer are not bound by the rule of exhaustion
of internal resources for capital increase through capital
subscription.

ADDITIONAL INFORMATIONS

Article 457 of TCC regulates the Board of Directors dec-
laration to be prepared regarding the type of capital in-
crease. This declaration shall be prepared in accordance
with the principle of clear, perfect, accurate and honest
information. As per subparagraph (b) of 2" paragraph
of Article 457, in case of capital increase from internal
resources, the declaration is also required to include the
internal funds which the capital increase was sourced
from, actuality of such funds and guarantee on their ex-
istence within the assets of the company. Similarly, as per
the Article 462/2 regarding capital increase from inter-
nal resources, the respect that the increased part is fully
subscribed in terms of capital in cash and the amount re-
quired to be paid under the articles of association is paid.
Within the scope of this issue, furthermore, the report
issued by certified public accountant or by independent
accountant or by auditor for audited companies regarding
company’s capital is protected in net assets and increased
part is fully subscribed in terms of capital in cash and reg-
istration of capital increase through internal resources is
considered necessary.

Additionally, another issue that has to be taken into con-
sideration, in case of capital increase from internal re-
sources the company is required to prepare interim finan-
cial statement. In case six months are passed as of the date
of the last financial statement which will be used for capi-
tal increase from internal resources, a new financial state-
ment and approval of such financial statement by board of
directors are required.

kaynaklardan artirilmasinin arzu edilmesi halinde, i¢ kay-
naklarin bir kismi kullanilarak da sermaye istenilen mik-
tarda artirilabilir.

Ic kaynaklarin tiiketilmesine iliskin olarak ifade edilmesi
gereken bir diger husus da sudur ki; 6362 sayil1 Serma-
ye Piyasas1 Kanunuw'nun 12. maddesinin 6. fikrasina gore
“6102 say1il1 Kanunun 346 nc1 maddesi ile 462 nci madde-
sinin ii¢lincii fikras1 halka acik ve halka agilmak iizere Ku-
rula bagvuran ortakliklara uygulanmaz”. Dolayisiyla, hal-
kaacik ve halka agilmak {izere Sermaye Piyasas1 Kurulu'na
bagvuran sirketler, sermaye taahhiidii yoluyla sermaye
artirimi yaparken i¢ kaynaklar: titketme kural ile bagh
olmayacaktir.

EK BiLGILER

TTK’nin 457. maddesinde, sermaye artiriminin tiiriine
gore yonetim kurulu tarafindan hazirlanmasi gereken
beyan diizenlenmektedir. Bu beyan; acik, eksiksiz, dogru
ve diiriist sekilde bilgi verme ilkeleri dogrultusunda hazir-
lanmalidir. ig kaynaklardan sermaye artirimi yapilmasi
halinde, 457. maddenin 2. fikrasinin b bendine gore ser-
maye artiriminin hangi i¢ kaynaklardan karsilandig ve bu
kaynaklarin gercekten sirket malvarhigi icerisinde mevcut
olduklar1 konusunda garanti verilmesi gerekmektedir.
Benzer sekilde i¢c kaynaklardan sermaye artirimina iligkin
462/2. maddede de onaylanmig y1illik bilanco ve yonetim
kurulunun acik ve yazili bir beyani ile sermayenin artiri-
lan kismini i¢ kaynaklardan karsilayan tutarin sirket biin-
yesinde gercekten var oldugunun dogrulanmasi gerektigi
ongoriilmiistiir. Konu ile ilgili olarak ayrica, sirket serma-
yesinin 6zvarlik icinde korunduguna ve i¢ kaynaklardan
arttirilan tutarin sirket biinyesinde gercekten var oldugu-
na iligkin yeminli mali miigavir veya serbest muhasebeci
mali miigavir raporunun ya da denetime tabi sirketlerde
denetcinin bu tespitlere iligkin raporunun temin edilme-
si, i¢ kaynaklar kullanilarak gerceklestirilen sermaye arti-
rimi isleminin tescili i¢in gerekli goriilmiistiir.

Bunlara ek olarak, i¢ kaynaklardan sermaye artirimina
bagvurulmas: halinde dikkat edilmesi gereken bir diger
husus ise sirketin ara bilanco ¢ikarma zorunlulugu bulun-
ma ihtimalidir. ig kaynaklardan yapilacak sermaye artiri-
minda kullanilacak olan bilanco tarihinin iizerinden alt1
aydan fazla zaman gecmis olmasi halinde, yeni bir bilanco
cikarilmasi ve bu bilangonun yénetim kurulu tarafindan
onaylanmis olmasi gerekmektedir.
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