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SQUEEZE-OUT
IN THE TURKISH
COMMERCIAL
CODE NUMBERED
b102

HE TURKISH COMMERCIAL CODE NUMBERED 6102 (“TCC”)

published in the Official Gazette dated February

14, 2011 and numbered 27846, introduced the con-

cept “group of companies”, comprising a controlling
company and affiliate companies at least one of whose
registered office is located in Turkey. Through introduc-
tion of group companies in TCC, the new regulation on
acquisition of minority shares is brought to Turkish com-
panieslaw. “Squeeze-out”, as is named in the Anglo-Saxon
literature, means removal of minority shareholders from
joint stock companies. Two different methods are set
forth in TCC namely: stipulating a payment to be made
in return for parting from company during merger under
Article 141 and buy-out right granted to the controlling
company under Article 208 of the TCC.

In order for a company to be deemed a controlling com-
pany, it shall meet at least one of the three criteria: (i)
the company holds majority of voting rights in affiliate
company, (ii) the company holds the right the elect the
majority of members of board of directors sufficient to
take resolution pursuant to articles of association, and
(iii) the company holds the majority of voting rights in-
dividually or jointly with other shareholders, based on an
agreement.

In principle, shareholders representing one tenth of
the principal capital in non-public companies and one
twentieth in public companies constitute the “minority”
within the context of TCC. While shareholding rights are
defined as rights which may be used by each shareholder,
minority rights are granted only to person(s) holding a
certain ratio of capital. A new method for elimination
of minority shareholders from the companies situated
within the group of companies.

6102 Saylh
Tiurk Ticaret
Kanununda
Azimhgin
Ortakhiktan
Cikarilmasi

4 SUBAT 2011 TARIH VE 27846 SAYILI RESMi GAZETE’DE YAYIMLA-

narak yiiriirliige giren 6102 sayili Tiirk Ticaret Kanunu

(“TTK”) ile Tiirk hukuk sistemine dahil olan “sirketler

toplulugu” kavram icerisinde, sirketlerden en az bi-
rinin merkezinin Tiirkiye’de bulundugu bir hakim sirket
ve bagh sirketleri barindirir. Sirket toplulugunun Tiirk
sirketler hukukuna kazandirilmasiyla azinhigin paylarinin
devirleri ile ilgili bir diizenleme yapilmigtir. Anglo Sakson
hukuk sisteminde “squeeze-out” olarak adlandirilan, azin-
ligin anonim sirketten ¢ikarilmas1 TTK’da iki sekilde dii-
zenlenmistir. Bunlar 141. maddede diizenlenen, birlesme
sirasinda ayrilma akgesi kararlagtirilmasi ve 208. madde-
de diizenlenen satin alma hakkidir. Satin alma hakk: ha-
kim sirkete taninmigtar.

Bir sirketin hakim sirket olarak nitelendirilebilmesi icin
ti¢ kriterden birini sirketin saglamasi gerekir: (i) sirketin
bagh sirkette oy haklariin ¢ogunluguna sahip olmasi, (ii)
sirket sozlesmesine gore bagl sirketin yonetim organinda
karar alabilecek cogunlugu olusturan iiyenin se¢im hak-
kini elinde bulundurmasi ve (iii) sirketin kendi oy haklar:
yaninda, bir sdzlesmeye dayanarak, tek bagina, diger pay
sahipleri veya ortaklarla birlikte oy haklarinin cogunlugu-
na sahip olmasi.

Esas olarak halka acik olmayan anonim sirketlerde esas
sermayenin onda birini, halka acik anonim sirketlerde ise
yirmide birini temsil eden pay sahipleri, TTK baglamin-
da “azinhgr” olusturur. Pay sahipligi haklar1 her ortagin
kullanabildigi haklar olarak tanimlanirken, azinlik hakla-
r1 yalmizca belli oranda sermaye sahibi bulunan kisi veya
kisilere taninmigtir. Bu haklarin kétiiye kullanilmasini en-
gellemek amaciyla ise TTK, sirketler toplulugu biinyesin-
deki sirketlerden azinlik pay sahiplerinin ¢ikarilmasi icin
yeni bir yol 6ngérmiigtiir.
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Buy-out right which eases companies’ adaptation to com-
merecial affairs that are based on competition is basically
regulated through taking European Union legislations
into consideration and accordingly, use of said rights is
subject to presence of certain conditions. The legal char-
acteristics of buy-out right, the reason for issuance of
such right and conditions for its implementation will be
explained in this article following the general information
on such right which is unique for group of companies and
finally, a legal assessment on this new provision will be
made.

SQUEEZE-OUT

The term “squeeze-out” used widely especially in the west-
ern countries means the right to eliminate the minority
shareholders by means of buying their shares. This con-
cept has been added to the Turkish legislations through
taking European Union’s directive dated 2004 on buying
control shares of companies and Forum European High
Level Experts Report. TCC envisages two methods for
majority shareholders’ use of the said right: namely, pay-
ment to be made in return for parting from company en-
visaged under article 144/II of the TCC and buy-out right
envisaged under article 208 of the TCC.

PAYMENT IN RETURN FOR PARTING FROM COMPANY

As per Article 141 of TCC, companies involved in merger
may decide on elimination of the majority from company
through paying them in return for parting from the com-
pany. As per fifth paragraph of article 151 of the TCC, if the
merger agreement sets forth such payment, it shall be ap-
proved with the affirmative votes of ninety percent of the
existing voting rights. Shareholders specified in name in
the merger agreement may not object to a decision taken
with such majority.

BUY-OUT RIGHT

The method which the controlling company holding at
least ninety percent of voting rights and shares appeal to
in order for elimination of minority shareholders who
hinder company’s functions through abusing their minor-
ity rights is phrased as “buy-out right” in TCC. Through
use of buy-out right, the company secures full control on
an affiliate company by means of buying the shares of mi-
nority shareholders.

Legal Characteristics of Buy-Out Right
Buy-out right is a dissolving constructional right and may

be used unilaterally via the judicial court. Through use
of this right by the controlling company, minority share-

Rekabete dayal ticari hayatta sirketlerin tutunmasim ko-
laylastiracak bu diizenlemelerden satin alma hakki, temel
olarak Avrupa Birligi mevzuati dikkate alinarak diizen-
lenmis ve s6z konusu hakkin kullanilmasi belirli sartlara
baglanmstir. Isbu makalede sirketler topluluguna 6zgi,
azinhgin sirketten cikarilmasina iligkin husus hakkinda
sunulacak genel bilgilerin ardindan satin alma hakkinin
hukuki niteligi, bu hakkin diizenlenig amaci ve uygulanma
sartlari aciklanacak, sonrasinda ise bu yeni diizenlemenin
hukuki degerlendirmesi yapilacaktir.

SQUEEZE-OUT

Ozellikle bati iilkelerinde yaygim olarak kullanilan squee-
ze-out terimi, sirketin paylarimin ¢ogunluguna sahip olan
hakim pay sahibinin, azinhig1 olusturan pay sahiplerinin
paylarini satin alarak onlar: sirketten ¢ikartma hakki an-
lamina gelir. Bu kavram, Forum European, Yiiksek Dii-
zeyli Uzmanlar Raporu ve Avrupa Birligi'nin 2004 tarihli
sirketin kontroliinii saglayan paylarin alinmasina iligkin
yonerge baz alinarak Tiirk mevzuatina eklenmigtir. TTK
s6z konusu hakki cogunluk pay sahiplerine iki sekilde tani-
maktadir. Bunlar, TTK’nin 141. maddesinin ikinci fikrasin-
dadiizenlenen ayrilma ak¢esive TTK'nin 208. maddesinde
diizenlenen satin alma hakkidir.

AYRILMA AKCESI

TTK’nin 141. maddesine gore, birlesmeye katilan sirketler
birlesme soézlesmesine konulacak bir hiikiim ile azinhiga
ayrilma akcesi vererek, azinligin ortakliktan ¢ikarilmasina
karar verebilirler. TTK’nin 151. maddesinin besinci fikrasi
uyarinca, eger birlesme sézlesmesi ayrilma akcesini 6ngo-
riiyorsa, mevcut oy haklarinin yiizde doksaninin olumlu
oyuyla onaylanmasi gerekir. Bu ¢cogunlukla alinmis bir ka-
rara, ¢cikarilmalar: birlesme s6zlesmesinde ismen belirtil-
mig bulunan ortaklar itiraz edemezler.

SATIN ALMA HAKKI

Sirketin en az yiizde doksan oy ve pay oranina sahip olan
hakim sirketin, azinlik haklarim kétiiye kullanan ve bu su-
retle sirketin faaliyetinin yiiriitiilmesini aksatan azinligin
paylarini satin alarak, s6z konusu azinlik pay sahibinin gir-
ketten ¢cikartilmasi amaciyla bagvurdugu yol TTK'da “satin
alma hakkir” olarak diizenlenmigtir. Satin alma hakkinda
hakim sirketin azinligin paylarini alarak bagh sirket {ize-
rinde tam hakimiyet saglamasi s6z konusudur.

Satin Alma Hakinin Hukuki Niteligi
Satin alma hakki bozucu yenilik doguran bir hak olup tek

tarafl irade beyaniyla kullanilamamakta, ancak mahkeme
araciigiyla kullamilabilmektedir. Bu hakkin hakim sirket

holders transfer their shares to controlling shareholders
and be deprived from all of their shareholding rights. The
controlling company does not have to appeal to buying
out method following the satisfaction of the relevant con-
ditions. Likewise, neither may the minority shareholders
force the controlling shareholder to use this right. How-
ever, should the relevant conditions are met; they may re-
quest implementation of their parting rights or termina-
tion of company on valid ground.

Buy-out right is possible only if the conditions envisaged
under TCC emerge. The legislators have not envisaged
any other method for use of buy-out rights in addition to
the conditions listed in Article 208 of TCC. Moreover, pro-
visions which restrict, inconvenience, ease or abolish use
of this right may not be included in the articles of associa-
tion.

Legislator’s Purpose in Including Buy-Out Right in TCC

There are several reasons for including buy-out right in
TCC. Firstly, the company’s maintenance of its econom-
ic existence is aimed for. In other words, prevention of
emergence of conflicts of interest between the minority
shareholders and the controlling company from causing
difficulty in taking healthy decisions through impairing
functions of the company is aimed for. In practice, mi-
nority shareholders are observed to abuse their minor-
ity rights in some cases. The minority’s filing action for
annulment of every general assembly resolution, their
blocking taking of resolutions requiring unanimous vote
may be listed as examples to such abuse. In these cases,
the company’s functioning is evidently being impaired.
Through TCC’s entrance into force, such threat is intend-
ed to be set aside by means of granting buy-out right to the
majority shareholders.

Through use of buy-out right, the minority parts with the
company in which they do not have any say after they are
paid the sums corresponding to the values of their shares
due to their conduct against the favor of the company. The
respect which shall also be noted at this point is that the
presence of conduct of minority shareholders in breach of
good faith principle is required in order to buy out their
shares.

In publicly held joint stock companies, in addition to the
purposes stated above, buy-out right may also serve the
purpose of converting the company to a non-public com-
pany which is referred to as “going private”. Publicly held
joint stock companies may also eliminate the minority
shareholders provided that the requirements seeked un-
der the Capital Market Law numbered 6362 (“CML”)
published in the Official Gazette dated December 30, 2012

tarafindan kullanilmasiyla, azinlik pay sahipleri paylari-
n1 hakim pay sahiplerine devrederek pay sahibi olmak-
tan kaynaklanan biitiin haklarindan mahrum birakilirlar.
Sartlarin gerceklesmesini miiteakip hakim sirket satin
alma yolunu kullanmak zorunda degildir. Bununla birlikte,
azinlik da bu hakkin kullanilmasi i¢cin hakim pay sahibini
hicbir sekilde zorlayamaz. Ancak sartlarin gerceklesmesi
halinde, ¢cikma hakki veya hakli sebeple sirketin feshini ta-
lep edebilirler.

Satin alma hakk: yalmzca TTK'da 6ngoriilen sartlar ger-
ceklestigi takdirde miimkiindiir. Kanun koyucu TTK'nin
208. maddesinde sayilan sartlar haricinde satin alma hak-
kimin kullanmilmas: i¢in herhangi bir yol 6ngérmemistir.
Ayrica sirket esas s6zlegsmesinde bu hakk: sinirlayan, zor-
lagtiran, kolaylagtiran veya bu hakkin kullanilmasini tama-
men ortadan kaldiran diizenlemelere yer verilemez.

Satin Alma Hakkinin Diizenlenme Amaci

TTK’ya satin alma hakkinin getirilmesinin cesitli sebep-
leri vardir. Bunlardan ilki, sirketin ekonomik varhigim en
iyi sekilde siirdiirmesinin saglanmasidir. Diger bir deyisle,
azinlikla hakim sirket arasindaki ¢ikar uyusmazliklarinin,
sirketin igleyisine etki ederek saglikli kararlar alinmasim
gliclestirmesini engellemek amaclanmigtir. Uygulamada
azinlik pay sahiplerinin bazi durumlarda azinhk olma-
larindan dogan haklarini kotiiye kullandiklar: goriilebil-
mektedir. Azinligin her genel kurul kararina iptal davasi
acmasl, oybirligi gerektiren kararlarin alinmasina engel ol-
malar1buna érnek gosterilebilmektedir. Bu hallerde acikca
sirketin igleyisi olumsuz etkilenmektedir. TTK'nin ytirtir-
liige girmesiyle, azinlik paylarinin cogunluk tarafindan sa-
tin alinmasi yoluyla bu tehdit sona erdirilmek istenmisgtir.

Sirketin menfaatlerine aykiri davramglar: sebebiyle azin-
lik, satin alma hakkinin kullanilmasiyla, paylarina tekabiil
eden bedelleri alarak, kararlarinda s6z sahibi olmadig s6z
konusu sirketten ayrilmaktadir. Ancak {izerinde durulma-
s1 gereken nokta, azinlik paylarinin satin alma yoluyla ali-
nabilmesi icin azinlik pay sahiplerinin diiriistliik kuralina
aykir1 davraniglarinin bulunmasi gerektigidir.

Halka acik anonim sirketlerde ise, s6zii edilen amaclarin
yamni sira satin alma hakk: “going private” denilen, sirketin
kapali hale getirilmesi amacina da hizmet edebilir. Halka
acik sirketler de 30 Aralik 2012 tarih ve 28513 sayili Res-
mi Gazete’de yayimlanarak yiiriirliige giren 6362 sayili
Sermaye Piyasasi Kanunu'nda (“SPK”) aranan sartlari
saglamas1 kosuluyla azinhg1 ortakliktan cikarabilir. Bu
sayede de halka acik anonim sirketler, SPK’da 6ngériilen
ek yiikiimliilitklerden ve masraflardan kurtulacak, sirke-
tin cogunluk hissesine sahip ortaklarin sirketi azinhgin
mubhalefeti olmaksizin yonetebilecektir.
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and numbered 28513 are met. Accordingly, publicly held
joint stock companies shall be exempt from additional ob-
ligations and expenses and the majority shareholders of
the company shall be able to manage the company with-
out opposition of minority shareholders.

Requisites for Implementation of Buy-Out Rights

First requisite for the use of buy-out right is the exist-
ence of a controlling company and an affiliate company.
The condition that the said controlling company holds,
directly or indirectly, at least ninety percent of the shares
and voting rights of the affiliate company is being seeked.
The law lacks provisions as to what time shall be taken
into consideration in calculation of this ratio. The law also
lacks provisions as to the duration which such ratio shall
be conserved. Nonetheless, the leading opinion is that
suchratioisrequired tobe secured and be conserved at the
moment which the controlling shareholder files request
to the court for use of its buy-out right and at the moment
which the court delivers judgment on such. In calculation
of the ratio, percentage of shares and/or voting right shall
be taken as basis; therefore, shares without voting right
shall not be taken into consideration. Additionally, the
calculation shall be made in consideration of shares hav-
ing privilege related to voting. These shares might have
been acquired by means of various methods; public offer
for share purchases, individual share purchases, collec-
tion of shares from the market, voting agreements, com-
ing to terms with the target company, for instance. The
legislator, on the other hand, has eased implementation
of such method by not setting forth any conditions in this
respect. Buy-out is a right which may be used by means
of judicial courts. The competent court shall be the Civil
Court of First Instance in the place where the registered
office of the company is situated. The fact that the deci-
sion on elimination from company may only be rendered
by the courtis meant to prevent the controlling company’s
abuse of such right. The said method also constitutes an
assurance for complete payment of the values of shares to
minority shareholders.

The second requisite is that the minority shareholders
conduct activities such as to impair the functioning of
company in breach of good faith principle. In Article 208
of TCC, this circumstance is phrased as “prevents func-
tioning of company, acts in breach of good faith principle,
causes evident problems or acts carelessly”. In addition to
shareholding rights, rights which the minority sharehold-
ers may use against the company are also present. Since
no right is allowed to be abused, the same principle shall
be applicable to the rights granted to minority sharehold-
ers in companies law. Article 531 of TCC includes the
first right which is granted to the minority shareholder

Satin Alma Hakkinin Uygulanma Sartlari

Satin alma hakkinin kullanilabilmesinin ilk sarti, bir ha-
kim sirket ve bagh sirketin varhigidir. S6z konu hakim
sirketin ise bagh sirketin dogrudan veya dolayh olarak en
az yiizde doksan oraninda pay ve oy hakkina sahip olmasi
sart1 aranmaktadir. Bu oranin hesabinda hangi anin esas
alinacagina dair kanunda bir diizenleme bulunmamakta-
dir. Ayni sekilde bu oranin ne siireyle muhafaza edilmesi
gerektigine dair de bir diizenleme yoktur. Ancak hakim
pay sahibinin satin alma hakkini kullanmak icin mahke-
meden talepte bulundugu anda ve mahkemenin hiikiim
aninda bu oranin saglanmig ve korunmusg olmasi gerektigi
baskin goriistiir. Oranin hesaplanmasinda ise pay ve/veya
oy hakki esas alinir; bu hesaplamada oydan yoksun paylar
dikkate alinmaz. Bunun yam sira, oyda imtiyazli paylar
dikkate alinarak hesaplamanin yapilmasi gerekmektedir.

by law, namely to request termination of the company on
valid ground. Despite the fact that the judge is entitled to
rule elimination of minority shareholder from company
or another remedy in the face of such request, the com-
pany’s being constantly under a threat of termination is
a respect which may influence the development of com-
pany negatively. Constantly filing action for termination
through abusing such right is likely to impair the peace
within the company. The minority may use their rights as
a threat against the company and controlling sharehold-
ers through emphasizing their personal interests instead
of the interests of the company. Additionally, the company
will be unable to take and implement decisions as to re-
spects requiring unanimous vote. The circumstances of
preventing functioning, acting carelessly and in breach of
good faith principle listed in the relevant article shall be
detected by the competent court. The scope of these cir-

Cesitli yollarla, 6rnegin hakim girket aleni pay alm tekli-
fiyle, miinferit pay alimlariyla, piyasadan pay toplayarak,
oy sozlesmeleriyle, hedef sirketle anlagarak bu paylar:
elinde toplamisg olabilir. Kanun koyucu ise bu hususta her-
hangi bir sart aramayarak bu yolu uygulamada kolaylagtir-
may1 amaclamigtir. Satin alma hakki mahkeme araciligiyla
kullanilabilen bir haktir. Bu konuda gorevli mahkeme ise,
sirketin merkezinin bulundugu Asliye Ticaret Mahke-
mesi olacaktir. Ortakliktan cikarilma kararimin yalmzca
mahkeme tarafindan verilebilmesi ise hakim girketin bu
hakkini kétiiye kullanmasinin 6niinde engeldir. Ayni za-
manda da s6z konusu yontem, azinlik pay sahiplerinin pay
bedellerinin tam ve eksiksiz 6denmesi i¢in de bir giivence
olusturur.

Tkinci sart, azinlik pay sahiplerinin sirketin isleyisini en-
gel olacak faaliyetlerde bulunmalari ve bunun diiriistlitk
kuraliyla bagdagsmamasidir. TTK’nin 208. maddesinde bu
durum azinhgin ‘sirketin calismasini engelliyor, diiriistliik
kuralina aykirt davrantyor, fark edilir sikinti yaratiyor veya
pervasizca hareket ediyorsa’ seklinde ifade edilmistir. Pay
sahipliginin sagladig haklarin yani sira, azinhgin sirkete
kars1 kullanabilecegi haklar mevcuttur Hicbir hak kotii-
ye kullanilamayacag1 gibi sirketler hukukunda azinlhiga
taminmig haklar da kétiiye kullamlamaz. TTKnin 531.
maddesinde kanunen azinliga taninan haklardan ilki olan
hakli nedenlerle sirketin feshini talep yer almaktadir. Her
ne kadar hakim bu talep karsisinda azinligin ortakhktan
cikarilmasina veya bagka bir ¢oziim yoluna gidebilecek
olsa da, siirekli bir fesih tehdidi altinda olmak sirketin ge-
lismesini olumsuz etkileyebilecek bir husustur. Bu hakk:
kotiiye kullanarak siirekli fesih davasi agilmasi sirket ici
barig1 bozacaktir. Sirkette etkinlik bir hayli azalan azinlik,
sirketin menfaatlerinden ziyade kisisel menfaatlerini 6n
plana alarak sirkete ve hakim pay sahiplerine kars1 hak-
larimi tehdit olarak kullanabilirler. Buna 6rnek olarak, oy
birligi gerektiren konularda azinlik pay sahiplerinin olum-
suz oy kullanmalar1 nedeniyle sirketin s6z konusu konu-
larda karar almasi ve uygulamasi1 miimkiin olmayacaktir.
Maddede sayilan calismay1 engelleme, diiriistlitk kuralina
aykir1 ve pervasizca hareketi tespit edecek olan gorevli
mahkemedir. Bu hallerin kapsami yeni TTK’nmin uygulan-
ma siirecinde daha net bir hal alacaktir.
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cumstances will be crystallized within the implementa-
tion process of the new TCC.

The last requisite is to buy the shares of minority share-
holders on their exchange or actual balance sheet values.
This requisite is phrased in the relevant article as follows:
“The controlling company may buy the shares of minority
shareholders on their exchange values, if any, and if no such
value exists, on the value assessed through the method envis-
aged in the second paragraph of Article 202.” In order for
minority shareholders to be eliminated from the compa-
ny by the controlling shareholders, payment of the actual
values of the shares of minority shareholders is required.
In consideration of the applicable legislations other than
TCC, buying the shares of minority shareholders on their
actual balance sheet value is not meant to be asanction but
instead, it aims for supporting the group of companies. As
per the second paragraph of Article 202 of TCC, they may
request from the court that their shares are bought on at
least their exchange values, if any, and if no such value ex-
ists or such value is not equitable, on their actual values or
a value to be assessed in accordance with a generally ac-
cepted method.

Son sart ise, azinlik pay sahiplerinin paylarinin borsa veya
gercek bilanco degeri ile satin alinmasidir. Maddede su se-
kilde ifade edilmistir: “Hdakim sirket azligin paylarini varsa
borsa degeri, yoksa 202. maddenin ikinci fikrasinda ongé-
riilen sekilde belirlenen deger ile satin alabilir.” Azinlik pay
sahiplerinin hakim pay sahipleri tarafindan ortakliktan
cikartilabilmesi icin azinhk pay sahiplerinin paylarinin
gercek degerinin 6denmesi zorunludur. TTK digindaki il-
gili mevzuatlara bakildiginda, azinligin paylarinin gercek
bilanco degeriyle satin alinmasinin bir miieyyide degil, sir-
ket topluluklariin desteklenmesi amacini tagidigi goriil-
mektedir. TTK’nin 202. maddesinin ikinci fikrasina gére
paylarinin varsa en az borsa degeriyle, boyle bir deger bu-
lunmuyorsa veya borsa degeri hakkaniyete uygun diismii-
yorsa, gercek degerle veya genel kabul géren bir yonteme
gore belirlenecek bir degerle satin alinmasin1 mahkeme-
den isteyebilirler. Pay bedelleri hakim pay sahipleri veya
azinlik pay sahipleri tarafindan tespit edilemez. Deger be-
lirlenirken mahkeme kararina en yakin tarihteki verilerin
dikkate alinmasi hakkaniyete uygun olacaktir.

Values of shares may be determined neither by the con-
trolling shareholders nor minority shareholders. In as-
sessment of the value, taking the data existing on the date
closest to the date of court decision will be equitable.

In the payment made in return for parting, merger of two
companies is in question whereas in the buy-out right,
presence of a controlling company and an affiliate com-
pany is required. The controlling company must hold at
least 90% of shares and voting rights of the affiliate com-
pany. In the event that a payment to be made in return
for parting is stipulated, the decision quorum for merger
is 90% which is equal to the ratio required for use of buy-
out right. In this respect, the said two provisions are in
compliance. The fact that a high quorum such as ninety
percent is seeked serves the purpose of protection of the
minority. The duration for which such ratio persists does
not bear any significance. The legislators have not envis-
aged any conditions as to duration in order for easing use
of buy-out right. The request to buy-out shall be imple-
mented by means of judicial courts. The minority has the
right to object to the assessed value based upon the argu-
ment that the required conditions have not been consti-
tuted. Whereas in case of stipulating payment to be made
in return for parting from company, the shareholders who
are eliminated from company only have the right to object
to the assessed value.

The respect which under what circumstances the rights
granted to the minority shareholders shall be deemed to
be in breach of good faith principle is the most controver-
sial point in this respect as the relationship between the
interests of joint stock company and use of minority rights
shall be evaluated diligently. In the event that the court re-
quires strict conditions, use of the right to eliminate from
the company set forth in Article 208 of TCC will become
substantially difficult. Use of this right by the court consti-
tutes an assurance for the minority shareholders’ taking
possession of the sums to be paid as value of their shares.

In conclusion, buy-out right is a mechanism brought
against the minority’s right to request termination of
company on valid ground. The respect whether this has
the characteristic of defense or sanction is controversial.
The legislators have envisaged various conditions in order
not to aggrieve any of the parties. The ultimate objective is
to secure the peace within the company and to act in con-
sideration of the interests of both parties. While the buy-
out right is being used against the minority shareholders,
the minority has the possibility to defend itself through
requesting termination of company on valid ground.
Thereby, both the controlling shareholders and the mi-
nority shareholders are enabled to act in compliance with
good faith principle.

Ayrilma akcesinde iki sirketin birlesmesi s6z konusuyken,
satin alma hakkinda bir hakim sirket, bir de bagh sirke-
tin varligs aramir. Hakim sirket olmasinin yaninda bagh
sirkette paylarin ve oy haklarinin en az yiizde doksanina
sahip olmasi gerekir. Birlesme s6zlesmesinde ayrilma ak-
cesi kararlagtirilmasi halinde, birlesme karar yeter sayisi
ylizde doksandir. Bu da satin alma hakkinin kullanilma-
sindaki oranla aynidir. Bu bakimdan iki diizenleme birbi-
riyle uyumludur. Yiizde doksan gibi yiiksek bir oy oraninin
aranmasi azinligin korunmasina hizmet etmektedir. Bu
oranin ne kadar siireyle saglanmig oldugunun bir énemi
yoktur. Kanun koyucu, satin alma hakkinin kullanilmasi-
nin kolaylagtirilmasi adina siire sart1 aramamigtir. Satin
alma talebi mahkeme aracilifiyla gerceklestirilir. Azinli-
g1n sartlarin gerceklesmedigine dair ve belirlenen fiyata
itiraz hakki bulunur. Ayrilma akgesi kararlagtirilmasinda
ise ¢ikarilan pay sahiplerinin yalnizca belirlenen fiyata iti-
raz hakki vardir.

Azinliga taminan haklarin hangi durumlarda diiriistliik
kuralina aykir olarak degerlendirilecegi bu kavramin en
tartismali noktasidir. Zira anonim ortaklifin menfaatler
ve azinlik haklarinin kullanimi arasindaki iligkinin iyi bir
sekilde degerlendirilmesi gereklidir. Mahkemelerin agir
sartlar aramasi takdirinde TTK’nin 208. maddesi tarafin-
dan getirilmis olan ortakhiktan ¢ikarilma hakkinin kulla-
nilmasi bir hayli zorlasacaktir. Bu hakkin mahkeme tara-
findan kullanilmasi azinligin pay bedellerine kavugmasi
yoniinde bir giivence olusturur.

Sonug olarak, satin alma hakki azinhigin sirketin haklh
nedenle fesih talebine kars1 getirilmis bir mekanizmadir.
Bunun savunma niteliginde mi yoksa yaptirim niteliginde
mi oldugu tartismalidir. Kanun koyucu iki tarafi da mag-
dur etmemek icin ¢esitli sartlar aramigtir. En nihai amac,
sirket ici barigi saglamak ve iki tarafin menfaatlerini go-
zeterek hareket etmektir. Satin alma hakki azinlhiga kargi
kullaniliyorken azinligin da kendisini savunma imkani
mevcuttur. Azinlik hakli nedenle sirketin feshi talebinde
bulunabilir. Bu sayede hem hakim sirket pay sahibinin
hem de azinlik pay sahiplerinin diiriistliik kuralina uygun
olarak davranmasi saglanir.
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