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1.INTRODUCTION

HE PROVISIONS ABOUT GENERAL TERMS AND CONDITIONS

are one of the most significant innovations in Turk-

ish Code of Obligations (“TCO”) numbered 6098,

which became effective on the date of 1 July 2012.
Fundamentally, TCO is based upon the principal of free-
dom of contract and the principal of personal contract
which is prepared by the parties by the way of negotiations
and is signed and agreed by the parties through discussion
and negotiation of all provisions of the contract. However,
the social and economic developments of the new age,
have created a necessity of service. Therefore, beside the
concept of the personal contract, a new contract type has
been appeared. Nowadays, especially the banks, insurance
companies, travel and transportation companies, compa-
nies which are doing on a business about the durable con-
sumer products, establishments providing a public service,
construction companies use standard contracts amended
by single handed and unilateral in order to be used in sev-
eral further contracts regarding the services above men-
tioned. Therefore, general terms and conditions defined
in the article 20 of TCO is a term used for the provisions
of aforementioned contract types. The contracts contain-
ing the general terms and conditions can be exemplified
such as loan agreements of the banks, web-site subscribe
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1. GiRiS

TEMMUZ 2012 TARIHINDE YORURLUGE GIREN, 6098 SAYILI TURK

Borg¢lar Kanunu (“TBK”)’min getirdigi en 6nemli yeni-

liklerden biri, genel islem kosullarina iligkin hiikiim-

lerdir. Esasinda, TBK, sozlesme ozgiirliigii ilkesine ve
taraflarin karsilikli gériigmeleri ile hazirlanan, s6zlesme-
nin her hitkmiiniin tartisma ve pazarlik konusu yapilmasi
ile mutabik kalinarak imzalanan bireysel sozlesme esasina
dayanmaktadir. Ancak, ¢cagimizin sosyal ve ekonomik ge-
lismeleri, kitlelere yonelik hizmet gereksinimi yaratmagtir.
Buna bagh olarak, bireysel s6zlesme modeli yaninda, yeni
bir s6zlesme modeli ortaya cikmigtir. Giliniimiizde, 6zellik-
le bankalar, sigorta sirketleri, seyahat ve tasima isletmele-
ri, dayanikh tiiketim mallar ticareti yapan sirketler, kamu
hizmeti sunan kuruluglar, ingaat firmalari, sunduklari hiz-
mete iligkin olarak gelecekte birden fazla islemde kullanl-
mak {izere, tek tarafl ve soyut sekilde 6nceden hazirladik-
lar1 tek tip (standart) sézlesmeleri kullanmaktadirlar. Iste,
TBK madde 20’de tanimu yapilan genel islem kogullari, bu
tiir sézlegme hiikiimleri icin kullanilan bir terimdir. Genel
islem kosulu icerir sdzlesmeler; bankalarin kredi sozleg-
meleri, web-sitesi {iyelik s6zlesmeleri, bayilik s6zlesmele-
ri, seyahat s6zlegmeleri, sigorta sézlesmeleri, matbu kira
sozlesmeleri, matbu ingaat sdzlesmeleri, is s6zlesmeleri
olarak 6rneklenebilir.

agreements, franchise agreements, travel agreements, in-
surance agreements, printed rental agreements, printed
construction agreements, labor agreements.

Contracts referring the general terms and conditions, gen-
erally are against deficient parties, as per this unfavorable
situation, it is required to protect the interest of the defi-
cient party. There were some provisions, even though they
are limited and narrow scoped, in regard to the general
terms and conditions in the regulations before the effec-
tiveness of TCO!. Moreover, before the effectiveness of the
TCO, Supreme Courts’ decisions which are accepted that
the judge can interference the contracts containing the
general terms and conditions had been observed. Howev-
er, the abovementioned decisions had been made upon the
different legal grounds such as public order, immorality,
social justice, principle of good faith. However, the provi-
sions in accordance with the general terms and conditions
in TCO have an importance because of the general quali-
fication of the general terms and conditions regulated in
TCO, general terms and conditions can be carried out all
types of contract relationships provided that there is no
contrary provision in the contract.

TCO has not made the distinction between the dealer/real
person/consumer in regard to general terms and condi-
tions, which are widely carried out until the effectiveness
of TCO, upon the relationships where the consumers are
part of the contract. Although the practice of the courts
is not situated yet, it is anticipated that if the condition of
acting as a prudent dealer as per the principle of good faith

Genel islem kosullarim ihtiva eden sézlesmeler, cogu za-
man zayif taraf aleyhine oldugundan, bu olumsuz durum,
sozlesmenin zayif tarafindan yer alan kimselerin bunlar
karsisinda korunmasini gerektirmistir. TBK yiiriirliige
girmeden 6nce de mevzuatimizda, olduk¢a smrh sayi-
da ve dar kapsamda da olsa, genel igslem kosullarina ilig-
kin baz1 hiikiimler yer almaktaydi'. Yine, TBK 6ncesinde
Yargitay’in, genel islem kosullar1 iceren sézlesmelere
hakimin miidahale edebilecegini kabul ettigi kararlarina
rastlanmaktaydi. Ancak, bu kararlar, kamu diizeni, ahlaka
aykirilik, sosyal adalet, diiriistlitk kural gibi farkl hukuki
dayanaklarla verilmisti. TBK'daki genel islem kogullari-
na iligkin hiikiimler ise, genel nitelikli olmalar1 sebebiyle,
aksine diizenleme olmadikea, tiim s6zlesme iligkilerinde
uygulama alami bulacak nitelikte olup, bu acidan 6nem ta-
simaktadir.

TBK’nin yiiriirliigiine kadar biiyiik 6lciide, tiiketicilerin
taraf oldugu iligkilerde uygulanan genel islem kosullar:
bakimindan, TBK, tacir/gercek kisi/tiiketici ayrimi yap-
mamigtir. Mahkemelerin uygulamasi heniiz yerlesik ol-
mamakla birlikte, basiretli bir tacir gibi davranilmasi, 4721
sayili Tiirk Medeni Kanunu (“TMK”) madde 2 diiriistliik
kurali uyarinca ve TMK madde 3 iyi niyet kosulu yerine
getirilmis olmak sartiyla, genel islem kogullarinin, tacirleri
de kapsayacag diisiiniilmektedir. TBK’nin s6z konusu dii-
zenlemesi bu acidan énem tagimaktadir. Isbu makalemiz-
de, genel islem kosullarinin unsurlari, TBK'da getirilen {i¢
agamali denetim sistemi ve yazilmamig sayillma yaptirimi
ve genel islem kosullarinin gecerli kilinmasina yénelik uy-
gulamadan 6rnekler ele alinmigtir.
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regulated in the article 2 of Turkish Civil Code numbered
4721 (“TCC”) and principle of bona fides as per the article of
3of TCChavebeen fulfilled, provisions of general terms and
conditions will also include the dealer. Abovementioned
provision of the TCO bears significance in this regard. In
this article, the elements of general terms and conditions,
control system of general terms and conditions which have
athree stage, sanction of being deemed unwritten and sam-
ples from practice regarding the implementation process of
the general terms and conditions have been addressed.

2. GENERAL TERMS AND CONDITIONS
2.1 Definition

As per the article 20 of TCO it is defined that, general terms
and conditions are provisions amended in advance by the
draftsman of the contract previously single-handed to be
used in several further contracts and they are offered to the
other side of contract.

In accordance with the definition regulated in TCO and
doctrine, the elements of general terms and conditions
have been arrayed as below;

¢ Drafted in advance unilaterally

¢ Tobeused in several further contracts

¢ Tobeused without giving an negotiation oppor-
tunity to the other part of the contract

¢ Beinggeneral and abstract qualification

Apart from foregoing, for the determination of the general
terms and conditions, it is not important that, whether the
elements are regulated in the contract or its annex, nor the
scope of the elements, type or forms of writing, If the texts
of contracts which have the same content are not identical,
this situation will also not be taken into consideration dur-
ing the evaluation process. The provisions regarding that
the general terms and conditions negotiated and agreed
in the contracts, does not solely disqualify them from be-
ing general terms and conditions. Provisions in regard to
the general terms and conditions are also carried out the
contracts which have been prepared by the persons and es-
tablishment who are carrying out the services authorized
by law or by the permission of the authorities regardless of
their qualifications.

3. THE CONTROL SYSTEM BROUGHT BY THE TCO: THE
SANCTION OF BEING DEEMED UNWRITTEN

TCO provides a control system regarding the general terms
and conditions through a three gradual system. These are,
respectively; operation, interpretation, and content con-
trol.

2. GENEL iSLEM KOSULLARI'NIN TANIMI VE UNSURLARI

TBK madde 20°de genel islem kosullari, bir s6zlesme yapi-
lirken diizenleyenin, ileride ¢ok sayidaki benzer sdzlesme-
de kullanmak amaciyla, 6nceden, tek basina hazirlayarak
kars1 tarafa sundugu s6zlesme hiikiimleri olarak tanimlan-
maktadir.

Kanundaki tanim ve doktrin uyarinca genel islem kosulla-
rinin unsurlar séyle siralanmaktadir:

+  Onceden tek yanh olarak hazirlanmasi,

*  Coksayida sézlesme icin olmasi,

e  Karg! tarafa miizakere imkani tanimadan kulla-
nilmasi,

e Genelve soyut nitelikte olmasi.

Bunlarin haricinde; kosullarin, sézlesme metninde veya
ekinde yer almasi, kapsami, yaz tiirii ve sekli, genel islem
kosullarinin tespitinde 6nemli degildir. Ayni icerikte olan
sozlesmelerin metinlerinin 6zdes olmamasi da degerlen-
dirmede dikkate alinmaz. Sézlesmelerde kosullarin miiza-
kere edilerek kabul edildigine dair hiikiimler de tek basina,
onlar1 genel islem kosulu olmaktan ¢ikarmaz. Genel islem
kosullariyla ilgili hiikiimler, sunduklar1 hizmetleri, kanun
veya yetkili makamlar tarafindan verilen izinle yiiriitmek-
te olan kisi ve kuruluslarin hazirladiklar sézlesmelere de,
niteliklerine bakilmaksizin uygulanir.

3. TBK'DA GETIRILEN DENETIM SiSTEMi: YAZILMAMIS
SAYILMA YAPTIRIMI

TBK, genel islem kogullarin ii¢ asamal bir sistem vasita-
siyla denetlemektedir. Bunlar sirasiyla; yiiriirliik, yorum ve
icerik denetimidir.

3.1.Yiiriirliik Denetimi
TBK, bu kogullarla ilgili olarak;

»  Kargi tarafile paylasilarak veya aciklanarak, bun-
larin icerigi hakkinda bilgi alma olanag: saglan-
masini,

e Kargi tarafin, genel islem kogsullarinmi s6zlesmeye
dahil etme konusunda iradesinin olugsmasini (bi-
lerek ve isteyerek kabul etmesini),

aramaktadir. Bu iki unsurun varhg: halinde, genel islem
kosullar: yiiriirliik denetimini gecer ve sézlesmenin ice-
rigine dahil edilir. Unsurlarin yoklugunda ise, bu kosullar
yazilmamis sayilir.

Ornegin, bu unsurlarin saglanamamig olmas: halinde,
sozlesmede karsgi taraf aleyhine tek tarafl olarak diizenle-

3.1. Operational Control
TCO, seeks;

¢ Anopportunity provided to the counter party in
order to obtain information in regard to the con-
tent of the elements by the way of sharing or ex-
plaining the content,

¢ Counterparty’s will on implicating the general
terms and conditions to the contract (accepting
them prepensely and willfully),

in relation with these terms. With the presence of these
two elements, general terms and conditions pass the op-
erational control and the general terms and conditions are
implicated to the contract’s content. However, in the ab-
sence of these elements, these terms and conditions would
be deemed to be unwritten.

For instance, in case that abovementioned elements can-
not be met, if there is a provision of penalty clause regu-
lated unilaterally in the contract against to the counter-
party of the contract, the penalty clause would be deemed
unwritten, unless the issuing party proves that he/she in-
formed the other party about this provision and provide
the debriefing opportunity.

However, the general terms and conditions which are
against the qualification of the contract and the charac-
teristic of the work will be also deemed unwritten. For
instance, in a contract entered into with the bank for the
establishment of a drawing account, the provision of the
mentioned contract which obliges the customer to have a
credit card through the general terms and conditions can
be deemed unwritten for the reason that the provision vio-
lates the purpose of the contract.

In such circumstance, the provisions apart from the gener-
al terms and conditions which are deemed unwritten, shall
preserve its validity and binding.

3.2.Interpretation Control

In the event of that, the general terms and conditions
which become the content of the contract after passing
the operational control are regulated vaguely, the general
terms and conditions shall be subject to the interpretation
control; then it shall be interpreted against to the party
who prepared the terms and conditions, and also be inter-
preted in favor of the party which the terms and conditions
have been presented. If the unfair situation caused by the
general terms and conditions can be resolved by the inter-
pretational control, the content control explained below
will not be invoked.

nen bir cezai sart hitkmii var ise, diizenleyen taraf, karsi ta-
rafa bu hiikiimle ilgili bilgi verdigini ve bilgi alma olanagini
sagladigini ispat edemedigi miiddetce, cezai sart maddesi
yazilmamis sayilacaktir.

Bununla birlikte, s6zlesmenin niteligine ve igin 6zelligine
aykiri genel islem kogullar1 da yazilmamis sayilacaktir. Or-
negin, vadesiz mevduat hesab1 agmak i¢in bir banka ile ya-
pilan s6zlesmede, genel islem kogullari ile miisteriyi kredi
karti almak zorunda birakan bir hiikiim, s6zlesmenin ama-
cina ters diistiigii icin yazilmamisg sayilabilecektir.

Boyle bir durumda, s6zlesmenin, yazilmamisg sayilan genel
islem kosullar1 disindaki hiikiimleri ise gecerliligini ve bag-
layiciligini koruyacaktir.

3.2. Yorum Denetimi

Yiiriirliik denetimini atlatarak sdzlesmenin icerigi haline
gelen genel islem kogullari, belirsiz sekilde kaleme alinmig
olmalar: halinde, yorum denetimine tabi tutularak, bun-
lar1 hazirlayan taraf aleyhine ve kogullar kendisine sunu-
lan taraf lehine yorumlamir. Eger genel islem kogullarinin
yarattig1 adaletsiz durum, yorum denetimi ile agilabilirse,
agagida aciklayacagimiz icerik denetimine bagvurulmaz.

Yorum denetiminin uygulanabilmesii¢in TBK madde 23’
gore, kosullarin acik ve anlagilir olmamasi veya birden cok
anlama gelmesi gerekir.

Bu bakimdan, yorum yapilabilecek nitelikte olmayan ko-
sullarin, bu denetime tabi tutulabilmesi miimkiin degildir.
Bu tiir kogullar, yorum agamasina ge¢meden icerik deneti-
mine tabi tutulabilirler.

Taraflarin, genel islem kogullarina alternatif bireysel bir
anlasma yapmuis olmalar1 halinde ise bireysel anlasmaya
oncelik verilmesi gerekecektir. Ornegin, standart sézles-
me metninde yer alan “ticari faiz” uygulanacag hitkmii-
niin cizilerek, yanina “yasal faiz” uygulanacaginin yazilma-
st ve bu ibarenin taraflarca paraflanmasi halinde, bu iglem
kosulunun miizakere edildigi ve alternatif bir bireysel an-
lagsmaya varildig1 anlasilabilecektir. Bu ihtimalde, bireysel
anlagmaya 6ncelik verilecegi kabul edilmektedir.

3.3. icerik Denetimi: Hakimin Takdir Hakki

Genel islem kogullarinin yorum denetimi vasitasiyla s6z-
lesme taraflar1 arasindaki dengeyi saglayamadig1 kanaati-
ne varilirsa, giindeme icerik denetimi gelir. icerik denetimi
TBK madde 25’te diizenlenmigtir. Bu hitkkme gore; genel
islem kosullarina, diiriistliitk kurallarina aykir1 olarak,
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In accordance with the article 23 of TCO, in order to im-
plement an interpretational control, the conditions should
not be clear and understandable or should have more than
one meaning.

In this regard, it is not possible to audit the conditions
which are not qualified as interpretational to this type of
control. These kinds of conditions can be subject to the
content control before the interpretational phase.

The personal contract should be given a priority if the
parties entered into personal contract, which is alterna-
tive to the general terms and conditions. For instance, in
case that there is a provision of “commercial interest” in
the standard contract that has been crossed out, parties
written “legal interest” instead of it, and this statement is
signed by the parties, it can be understood that this general
term and condition has been negotiated and an alternative
personal contract has been agreed on. In such possibility, it
should be accepted that, the personal contracts are given a

priority.
3.3. Content Control: The Judge’s Discretion

Content control comes up, if it is concluded that the gener-
al terms and conditions could not balance the interests of
parties through the interpretation control. Content control
has been regulated in the article 25 of the TCO. According
to this provision, the provisions, which defy the principal of
good faith, that are disadvantageous to the counterparty of
the contract or aggravate the counterparty’s status cannot
be implemented in general terms and conditions. Content
control is a control which is carried out as a last resort, be-
cause it directly interferes to the freedom of contract.

In content control, the control mechanism tool is principal
of good faith. The judicial discretion have been vested by
the article 25 of the TCO, which is a special implementa-
tion of principal of good faith regulated in the article 2 of
TCC. The judge will evaluate the concrete case and deter-
mine that whether there is a contradiction in principal of
good faith or not, and if the judge finds the terms and con-
ditions breach the principal of good faith, aforesaid terms
and conditions shall be deemed to be unwritten.

3.4. Prohibition of Amending Disadvantageously

In the article 24 of the TCO it is regulated that in a con-
tract includes general terms and conditions or in another
contract, the provision giving authority to the draftsman
unilaterally to amend or add general terms and conditions
which are against the interest of other party are deemed
unwritten. Fundamentally, the concrete general term and
condition is being imposed a sanction by the mentioned

karg: tarafin aleyhine veya onun durumunu agirlastiric
nitelikte hiikiimler konulamaz. icerik denetimi, s6zlesme
ozgiirligiine dogrudan miidahale eden bir yontem oldugu
icin son care olarak uygulanan bir denetimdir.

Icerik denetiminde, denetim araci diiriistliik kuralidir.
TMK madde 2’de diizenlenen diiriistlitk kuralinin 6zel bir
uygulamasi olan TBK madde 25 ile hakime takdir hakki ta-
ninmaktadir. Hakim, somut olay: degerlendirerek diirist-
liikk kuralina aykirilik olup olmadigim tespit edecek ve eger
kogullan diiriistliik kuralina aykir1 bulursa, s6z konusu ko-
sullar yazilmamusg sayacaktir.

3.4. Aleyhe Degistirme Yasag

TBK madde 24 hitkmiinde, genel islem kosullarinin bulun-
dugu bir sézlesmede veya ayri bir s6zlesmede yer alan ve
diizenleyene tek yanh olarak, karsi taraf aleyhine genel is-
lem kosullar iceren sézlesmenin bir hitkmiinii degistirme
ya da yeni diizenleme getirme yetkisi veren kayitlarin ya-
zilmamus sayilacagi diizenlenmistir. Bu hiikiim ile esasin-
da somut bir genel islem kosulu yaptirima baglanmaktadir.
Sozlesme kosullarim tek tarafl olarak aleyhe degistirme
imkam veren bir genel iglem kogulu, yukarida acikladigi-
miz islem zincirine hi¢ girmeden, dogrudan yazilmamisg
sayilacaktir.

4.GENEL iSLEM KOSULLARININ GEGERLI KILINMASI

Yukarida bahsedildigi iizere, genel islem kosullarinin séz-
lesme kapsamina girmesi, 6ncelikle sézlesmenin yapilma-
s1 sirasinda, sozlesmeyi diizenleyen tarafin karsi tarafa,
genel islem kogullarinin varhgi hakkinda acikea bilgi verip,
bunlarin icerigini 6grenme imkani saglamasina baghdir.
Acikea bilgi verme, kargi tarafin ne surette olursa olsun ge-
nel islem kogsullarinin varhigini 6grenmesidir. Bu ise, genel
islem kogsullarina iligkin hiikiimlerin basili, gorsel, isitsel
vb. surette karg: tarafin hakimiyet alanina girmesi ile ola-
caktir. Bahsi gecen agamanin ardindan, karsi taraf da, genel
islem kogullarini kabul etmelidir. Kars1 tarafin kabulii agik
veya oOrtiilii olabilir.

Kisacas, genel islem kogullarim gecerli hale getirmek icin,
sozlesmeyi diizenleyen taraf, gerekirse, kars: taraf ile pay-
lagarak ve aciklayarak kendisine bilgi alma olanag: saglama
ve bilgi verme yiikiimliiliiglinii yerine getirmis oldugunu
ve genel islem kogullarim karsi tarafin bilerek ve isteyerek
kabul ettigini ispatlayabilmelidir. Bu hususlarim ne sekilde
yerine getirilecegine iliskin olarak TBK’da 6zel bir yontem
belirlenmediginden ve Yargitay kararlar1 heniiz sekillen-
mis olmadigindan, uygulamada asagidaki sekilde yontem-
lere bagvurulmak suretiyle s6z konusu sartlar asilmaya
calisilmaktadir:

provision. A general term and condition which gives the
opportunity to amend unilaterally disadvantageously the
conditions of the contract, will be deemed directly unwrit-
ten, without ever being in the process of chain which has
been explained above.

4, VALIDATION OF THE GENERAL TERMS AND CONDI-
TIONS

As it is mentioned above, inclusion the general terms and
conditions in the scope of the contract, will be dependent
on whether the draftsman issuing the contract informed
the other party clearly in regard to existence of the general
terms and conditions and provided an opportunity to the
counterparty regarding learning about the content of the
general terms and conditions during the preparation of the
contract. Providing information clearly stands out for the
counterpartys discovery about the existence of the general
terms and conditions by any means. The abovementioned
process shall be fulfilled by the way of providing the pro-
visions relevant with the general terms and conditions to
the other parties’ domination by printed, visual, auditory
and similar ways. Following the aforementioned phase, the
counterparty should accept the general terms and condi-
tions. The counterparty’s acknowledgement can be either
clear or implicit.

Briefly, the party amending the contract, in order to make
the general terms and conditions valid and executable,
should be able to prove that he/she has fulfilled the obliga-
tion of informing the other party and provided an oppor-
tunity to obtain an information by the way of sharing and
explaining the content of the general terms and conditions
and the counterparty acknowledged the general terms and
conditions knowingly and willfully. Because of there is no
special method identified in the TCO and the Supreme
Court decisions are still not formed regarding the manner
in which the mentioned process shall be fulfilled, in prac-
tice the given conditions are being tried to be overcame by
the methods mentioned below:

4.1. The Opportunity to Inform Clearly and Learning
the Contents About the Existence of the Standard
Terms

The party who issues/uses the contract and wants to in-
clude the general terms conditions into the contract,
should inform the counterparty clearly in regard to the
existence of general terms and conditions. In this respect,
all kinds of notification methods which provide the oppor-
tunity for counterparty to learn the existence of the gen-
eral terms and conditions are valid. The burden of proof
which is in regard to the knowledge of the counterparty
about the general terms and conditions is on the party who

4.1. Genel islem Kosullarinin Varligi Haklanda Acikca
Bilgi Verilip icerigini 0grenme imkaminin Saglanmasi

Genel islem kogullarini sézlesmeye dahil etmek isteyen
sozlesmeyi diizenleyen/kullananin, karg: tarafa bunlarin
varlig1 hakkinda acike¢a bilgi vermesi gerekir. Bu itibarla
karg1 tarafin genel islem kogullarinin varligim 6grenmesi-
ne imkan verecek her tiirlii bildirim sekli gecerlidir. Kars1
tarafin, genel islem kogullarinin varhgini 6grendigini ispat
yiikii, s6zlesmeyi diizenleyen/kullanana aittir. Basih sekil-
de bulunan genel islem kogsullarimin varlig: hakkinda bilgi
sahibi olunmasi, genellikle sdzlesmeyi diizenleyen tarafin,
kars1 tarafa, inceleyebilmesi icin, sozlesmenin bir 6rnegini
belirli ve makul bir siire 6ncesinden vermesi sureti ile ger-
ceklesmektedir. Olasi bir uyugsmazlikta bilgi verildiginin
ispat edilebilmesi i¢in bunun yazih olarak tutanak altina
alinmas1 uygun olabilecektir. Uygulama, genellikle, soz-
lesmeyi diizenleyen/kullanan, kendisinde kalan suret iize-
rine, “bir niishasini elden aldim” seklinde tarih, ad, soyad
iceren bir kayit diisiilmesi sureti ile karg: tarafin imzasini
almaktadir.

Genel iglem kogullarinin varhgi hakkinda karg: tarafa acik-
ca bilgi veren kullanan, bunlarin iceriginin kars: tarafca
6grenme imkanimi da saglamalidir. Bu hususta, kanun
metninde veya gerekcesinde herhangi bir aciklama yer
almamaktadir. Ancak, burada kastedilenin, s6z konusu
hiikiimlerin basili, gorsel, isitsel vb. bir surette karsi tara-
fin hakimiyet alanina girmesi oldugu diistiniilmektedir.
Bununla birlikte, sdzlesmeyi diizenleyen/kullanan, gere-
kirse, karg1 tarafin, s6zlesmeye iligkin sorularim yanitla-
malidir. Bu sebeple, sdzlesmeyi diizenleyen tarafa iligkin
iletigim bilgileri sunulmali, sézlesme internet ortaminda
kabul edilecekse, sézlesmeye erisim her zaman saglanabi-
lir olmahidur. internet ortaminda kabul edilen sozlesmeler-
de, uygulamada, sézlesmeleri diizenleyenler, web {izerinde
yayinladiklar: s6zlesmenin kabul edilmesinden 6nce, s6z-
lesme metninin otomatik olarak belirli bir siire boyunca
ekranda zorunlu olarak acik kalmasini saglayacak sistem-
ler kurmak suretiyle, kars: tarafi genel islem kogullarinin
varhigma iligkin bilgilendirme yiikiimliiliiklerini yerine
getirdiklerini ispat etmeye caligmaktadirlar.

4.2. Karsi Tarafin Bilerek ve isteyerek Kabulii

Sozlesme kendisine sunulan taraf, sézlesmeyi, kendisine
verilen makul bir siirede, tiim mali, ticari ve hukuki yon-
leriyle inceleyebilme olanaginin saglanmasi {izerine kabul
etmis olmalidir. Kanun metninde ve gerekg¢esinde kabuliin
ne sekilde yapilacagina iligkin herhangi bir 6zel diizenleme
yer almamaktadir. Bu durumda, kars: tarafin kabulii, acik
veya Ortiilii (zimni) de olabilecektir.

Bu yiikiimliiliigiin yerine getirilmesine iliskin olarak,
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PART 9

issues/uses the contract. The knowledge in regard to the
existence of the printed general terms and conditions gen-
erally occurs by the way of the party who issues the con-
tract to hand in the copy of the contract before a specific
and reasonable time to the other party in order to examine
the general terms and conditions. In the event of possi-
ble dispute, in order the prove that the relevant informa-
tion has been provided, it would be suitable for all this to
be kept under written proceedings. Generally, in practice,
the party issues/uses the contract takes the countersign of
the other party on the remaining copy of contract which
also includes the statement of “I received in person of this
copy” and also includes the date, name, last name.

The user who provides information clearly to the counter-
party regarding the general terms and conditions should
also provide the opportunity for counterparty to learn the
content of these. There is no explanation in the law text or
inits preamble regarding this respect. Solely, what is meant
here is thought as that, the mentioned provisions entrance
in different forms such as printed, visual, auditory copy
and so on to the other party’s dominance. However, the
party issuing/using the contract should be able to answer
the questions of the other party concerning the contract.
Therefore, the contact information of the issuing party
should be presented, and if the contract shall be accepted
on online platforms, access to the contract should be pro-
vided all the times. In the contracts which are accepted on
online platforms, in practice, issuers of the contracts are
trying to prove that they fulfilled the obligation of inform-
ing the other party concerning the existence of the gen-
eral terms and conditions by setting up systems which will
make the contract stay on the screen for a length of time
automatically and necessarily before the acceptance of the
contract which have been published on the web-site.

4.2. Acceptance of the Other Party Knowingly and
Willingly

The party which the contract has been presented must ac-
cept the contract within a reasonable time upon the pro-
viding an opportunity of examine the contract within the
scope of all the financial, commercial and judicial matters.
There is no specific regulation in the law text or law’s pre-
amble with respect to how the acknowledgement shall be
made. In such case, the acceptance of the other party can
be either clear or implicit (tacit).

Regarding to the fulfillment of mentioned obligation,
“contract informing and assessment forms” (providing
that a reasonable time provided before the countersign
of the contract) are being issued in practice. Provisions
which can be detriment of the other party are precondi-
tioned with large fonts and separated in aforementioned
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forms. In addition to this, in the aforementioned
forms, there are some records regarding the
matters that the contract comprises unilateral
provisions, the other party can evaluate the pro-
visions with its judicial and financial results,
if necessary by the way of obtaining an expert
opinion and the other party has accepted the
unfavorable provisions knowingly and willingly.
Accordingly, the fulfillment of the mentioned
obligation is trying to be proved by making the
other party sign the aforementioned forms
about accepting the provisions in the contract
knowingly and willingly.

5.CONCLUSION

General terms and conditions is an area which is
widely used and implemented for many years in
our country and it was largely remained uncon-
trolled field within the scope of judicial way. The
general terms and conditions have been regu-
lated generally for the first time in our law by the
acceptance of the TCO. In this respect, the legis-
lator has benefited from the international regu-
lations and also the comparative law. In conclu-
sion there is a three staged control system that
came up, and it is understandable that the basic
principle of this system is to interfere with the
freedom of contract in minimum, and to resolve
the contractual injustice.

However, this issue has just been regulated, and
there is a gap on judicial decisions regarding this
field, the judicial decisions will provide guidance
in time, especially in the field of general terms
and conditions by drawing the limits of princi-
ple of good faith. At this stage, drawing from the
information above, it is important for the issuing
party to provide information to counterparty,
provide opportunity for debriefing and fulfill the
obligation of negotiation of the unfavorable pro-
visions in order to remove/mitigate the risk of
provisions which are qualified as general terms
and conditions, to be considered as unwritten.

uygulamada (sozlesmenin imzalanmasindan
makul bir siire 6nce olmak kaydiyla) “sozleg-
me bilgilendirme ve degerlendirme formlar1”
diizenlenmektedir. Karg: tarafin aleyhine ola-
bilecek hiikiimler, s6z konusu formlarda biiyiik
puntolarla ve ayrica yer almaktadir. Bunun yani
sira, bahsi gecen formlarda, s6zlesmenin tek
tarafli hiikiimler icerdigine, kargi tarafin da bu
hiikiimleri, hukuki ve finansal sonuglari ile bir-
likte gerektiginde uzman goriisii almak suretiyle
degerlendirebilecegine ve aleyhe olan hususlar:
bilerek ve isteyerek kabul ettigine iliskin kayitlar
yer almaktadir. Bu dogrultuda, sézlesmede yer
alan hiikiimlerin kars: tarafca, bilerek ve iste-
yerek kabul edildigine dair, s6z konusu formlar
imzalatilarak, bahsi gecen yiikiimliiliigiin yerine
getirildigi ispat edilmeye calisiimaktadir.

5.SONUG

Genel islem kosullari, {ilkemizde yillardan beri
uygulanan ve hukuki acidan biiyiik 6l¢iide de-
netimsiz birakilan bir alandi. TBK’'min kabulii
ile hukukumuzda ilk kez, genel islem kosullar
genel olarak diizenlenmis oldu. Bu hususta ka-
nun koyucu, uluslararasi diizenlemelerden ve
mukayeseli hukuktan da faydalanmigtir. Sonuc-
ta ortaya iic agamal bir denetim sistemi ¢ikmig
olup bu sistemin temel prensibinin, s6zlesme
ozglrliigiine asgari Olciide miidahale ederek,
sozlesmesel adaletsizligi gidermek oldugu anla-
silmaktadir.

Konunun yeni diizenlenmis olmasi, yarg) karar-
lar1 alaninda bir boslugu ortaya ¢ikarmis olsa
da zaman icinde, 6zellikle diiriistlitk kuralinin
genel islem kosullar1 alaninda sinirlarinin ¢izil-
mesinde yargi kararlari da yol gosterici olacaktur.
Su agamada, yukarida belirtilenler dogrultusun-
da, sozlesmeleri diizenleyenlerin, kars1 tarafi
bilgilendirme, bilgi alma olanag1 saglama ve
aleyhe hiikiimleri kars: taraf ile miizakere etme
yikiimliiliiglinii yerine getirmesi, sézlesmeyi
diizenleyenler bakimindan, bahsi gecen sekilde
genel islem kosullar: niteligindeki hiikiimlerin
yazilmamis sayllmasi riskinin ortadan kaldiril-
masl/azaltilmas1 bakimindan 6nem tagimakta-
dir.

1Such as; Article 6 of
Consumer Protection
Law numbered 4077,
Article 24 of Bank
Cards and Credit Cards
Law numbered 5464.

4077 sayili Tliketicinin
Korunmasi Hakkinda
Kanun madde 6, 5464
sayiliBanka Kartlarive
Kredi Kartlari Kanunu
madde 24 gibi.

ARTICLETTERISUMMER 2014

GSI/l107




