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1.INTRODUCTION

ROJECT FINANCE IS A TYPE OF BORROWING WHICH HAS GROWN
over thelast 25 years throughout the world, most par-
ticularly in developed and developing countries with
emerging economies, because of the fact that large-

scale investments such as infrastructure, transportation
and natural resources projects cannot be solely covered by
the equity of the investors. Distinguished from other types
of borrowing, project finance is a long-term financing for
capital-intensive projects, where the repayment of the fi-
nancing of the high costs of the investment period and the
operation period relies entirely on the cash flow generated
by the project. Hence, the security package granted to the
lenders merely consists of the cash flow to be generated by
the project and the assets of the project, but not the assets
of the owners (sponsors).

In Turkey, however, it is simply not possible to speak of a
project finance model as defined in international practice:
Inaddition to securities created over the project’s cash flow
and assets, banks and credit institutions almost always in-
sist on being granted security over the sponsors’ assets and
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ROJE FINANSMANI, GENELLIKLE ALTYAPI, ULASIM VE DOGAL

kaynak projeleri gibi biiyiik dlcekli yatirimlarin sir-

ket 6z kaynaklarindan kargillanamamasi nedeniyle,

ozellikle son 25 y1l icerisinde, basta gelismis ve gelis-
mekte olan ekonomiye sahip iilkeler olmak {izere tiim diin-
ya capinda uygulama alami bulmus bir bor¢lanma tiirtidiir.
Diger borclanma tiirlerinden farkh olarak proje finansma-
ni, yiiksek hacimli projelerin yatirim ve isletme dénemi
maliyetlerinin, tamamen projenin kendi yaratmis oldugu
nakit akisina dayali olarak 6denmesi esasina dayali uzun
vadeli bir yatirim finansman yéntemidir. Bu anlamda, bor-
cun geri 6denmesinin teminatini, proje sahibinin (spon-
sorlarin) varliklar: degil, projeden elde edilecek nakit akigi
ve projenin varliklar: olusturur.

Ne var ki iilkemizde, uluslararasi uygulamada tanimlandi-
g1sekliyle uygulanan bir proje finansman modelinden bah-
setmek miimkiin degildir. Zira bankalar ve kredi veren ku-
ruluglar, sagladiklar: finansmanin teminatini olusturmak
iizere, projenin kendi yaratmig oldugu nakit akisi ve proje-
nin kendi varliklar1 yaninda, proje sahiplerinin varliklari-

ask for the sponsors’ personal guarantees. Thereby, when
the cash flow generated by the project does not suffice to
cover the principal and interest payments of the loan, lend-
ers may recourse to the project’s sponsors. In this sense,
when it comes to the types of security granted in favor of
the lenders, it can be concluded that many financing meth-
ods used in Turkey under the name of ‘project finance’
are not really project finance, but, as a matter of fact, are
some combination of both project finance and structured
financing model.

.

nave sahsi teminatlaria da bagvurmaktadir. Béylece, pro-
jeye bagh nakit akisinin proje anapara ve faiz 6demelerini
karsilamadigr durumlarda, kreditdrler, proje sahiplerinin
verdikleri teminatlar ve sahsi garantileri nedeniyle, proje
sahiplerine riicu edebilmektedir. Bu yonden bakildiginda,
iilkemizde proje finansmam adi altinda gerceklestirilen
pek cok finansmanin, esasinda proje finansmam degil,
yapilandirilmig finansman modeli oldugu sonucuna varil-
maktadir.
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1.1. Main Features of Project Finance Model

Project finance structures differ between various indus-
try sectors and from deal to deal: There is no such thing as
‘standard’ project finance and security package, since each
deal has its own unique characteristics. However, there are
3 common principles underlying the project finance ap-
proach, which stand out as important features within the
context of the present article:

() Financingis provided for a self-contained pro-
ject through a special purpose vehicle which is
established by the sponsors to merely conduct
the business of such project; with no effect on the
sponsors’ balance sheet (off-balance sheet). The
company which is incorporated exclusively for
this specific purpose is called "project company”.

(i) The main security for lenders is the project com-
pany’s rights arising from the agreements that
it is a party to, such as purchase agreements,
concession agreements, licenses and rights over
natural sources, as well as its assets and receiva-
bles arising out of these assets. As a matter of fact,
those rights and assets constitute the project it-
self.

1.1. Proje Flnansmani Model!n'n Temel Ozell'kler!

Her projenin kendine has sektorel ozellikleri nedeniyle
standart bir proje finansmani1 modelinden ve teminat pa-
ketinden bahsetmek miimkiin degilse de, yontemin maka-
lemiz bakimindan 6nem arz eden {i¢ temel 6zelligi bulun-
maktadir:

(i) Finansman, miinhasiran tanimh bir projeye ilig-
kin olmak iizere, yalnizca o projenin faaliyet ko-
nusuileistigal etmek iizere proje sahibi (sponsor-
lar) tarafindan kurulmus bulunan “6zel amagh
bir kurulus”a (special purpose vehicle), sponsor-
larin bilancolarinin diginda (off*balance sheet)
saglanir. Miinhasiran bu 6zel amac icin kurulan
sirkete “proje sirketi” ad1 verilir.

(ii) Kreditorlericin ana teminat, proje sirketinin ta-
rafl oldugu satin alma sézlesmeleri, imtiyaz soz-
lesmeleri, lisanslar, dogal kaynaklar iizerindeki
haklar gibi degerler, proje sirketinin sahip oldugu
varliklar ve bu varliklardan dogan alacaklardir.
Zira bu sayilanlarin tamami projenin kendisini
olusturmaktadir.

(i) Revenues of the project company generate the
cash flow that is required for the repayment of
theloan.

1.2. Creditors Approach to Security Package

Asiswell known to all, loan agreements include all manner
of provisions in favor of the lenders designed, essentially,
to ensure that the project and its assets are managed and
administered by the sponsors with due care and diligence
so that the loan is paid off in full and on time. In addition
to these provisions, lenders demand a security package for
their loans which is as comprehensive as possible, to con-
stitute an integral part of the loan agreements. The secu-
rities that are granted in project finance serve mainly two
purposes:

() Incasethe project faces any financial crisis; to
ensure that the project company continues to
operate without any interruption and to produce
revenues. Lenders have the opportunity to take
over the project and the management of the pro-
ject company by exercising their step-in rights
pursuant to the provisions of the loan agreements
and the securities granted. Thereby, lenders aim
at the continuity of the project company’s activi-
ties and its cash flow by stepping into the shoes of
the project company.

(i) Toensure that the receivables of the lenders have
priority over the unsecured creditors of the pro-
ject company and its shareholders; and to pre-
vent the project company from creating any class
of creditors that will benefit from the same pri-
ority rights as the lenders or that will be treated
equally with the lenders (pari passu).

2. TYPES OF SECURITIES USED IN PROJECT FINANCE

The most common methods of establishing a security in
the loan agreements which are signed within the scope of
project finance shall be provided below, also how the se-
curities are used by the creditors in order to achieve goals
referred to above and which type of securities will be pro-
vided as within the framework of the Turkish Law will also
be reviewed.

2.1. Security on Sponsors Shares: Pledge on Shares

Although the creditors establish pledge and mortgages on
the project’s assets and receivables, the scope of security
packages in project finance in favor of creditors is not only
limited to these securities. In addition to such securities,
creditors also desire to serve a pledge on sponsors’ shares

(iii) Proje sirketinin gelirleri, kredinin geri 6denmesi
icin gereken nakit akisimi saglayacaktir.

1.2. Kred!torler'n Tem!natlar Konusunda Yakla" imi

Bilindigi {izere kredi s6zlesmelerinde, kredinin zamanin-
da ve tam olarak geri 6denebilmesini teminen, projenin ve
proje varliklarinin sponsorlarca uygun sekilde sevk ve ida-
re edilmesine yonelik, kreditorler lehine pek ¢ok hiikiim
yer almaktadir. Bu hiikiimlere ek olarak kreditorler, kredi
sozlesmelerinin ayrilmaz bir parcasi niteligindeki teminat
belgeleri kapsaminda miimkiin olan en genis teminatlari
almaktadir. Proje finansmani kapsaminda alinan teminat-
lar, iki temel amaca hizmet etmektedir:

(i) Projeninkargilagacag bir finansal kriz halinde,
proje sirketinin faaliyetlerine kesintisiz devam
etmesini, dolayisiyla gelir elde etmeye devam et-
mesini saglamak. Kreditérler, kredi s6zlesmesi
hiikiimleri ve aldiklar teminatlar dolayisiyla sa-
hip olduklar1 miidahale haklarini (step-in rights)
kullanarak projeye ve proje sirketinin yonetimi-
ne el koyma imkanina sahip olmaktadir. Boyle-
likle proje faaliyetlerinin ve nakit akisinin devam
etmesi amaclanmaktadir.

(ii) Kreditorlerin kredi alacaklarinin, proje sirketi-
nin teminatsiz alacaklilar1 ve hissedarlar: karsi-
sinda 6ncelikli olmasini saglamak ve proje sirke-
tinin, kreditorler ile esit 6ncelige sahip olacak ya
da esit muamele gorecek bagka bir alacakl sinifi
yaratmasina engel olmak (pari passu).

2. PROJE FA/NANSMANINDA KULLANILAN TEM/NAT TUR-
LER#

Asagida proje finansmam kapsaminda imzalanan kredi
sozlesmelerinde en sik bagvurulan teminatlara yer veri-
lecek olup, bu teminatlarin kreditorlerin yukarida izah
edilen amaclara ulagmalar: acisindan nasil kullamldiklar:
ve kreditorlere Tiirk mevzuati kapsaminda ne gibi haklar
sagladiklar ele alinacaktir.

2.1. Sponsorlarin Paylari Uzerinde Teminat: Hisse Rehni

Her ne kadar proje sirketinin varlik ve alacaklari iizerinde
rehin ve ipotek tesis ediliyor olsa da, kreditorler lehine sag-
lanan teminat paketi bununla sinirh degildir. Kreditorler
bu teminatlara ek olarak, proje sirketinin kredi s6zlesmesi
ve diger finansman belgeleri uyarinca temerriide diismesi
halinde, rehinli hisselerin satilarak kredinin geri 6denebil-
mesi amaciyla, sponsorlarin proje sirketinde sahip bulun-
duklar hisseler iizerine de rehin koymak istemektedirler.
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in the project company for the purpose of repayment of the
loan by sale of the shares in case of the project company’s
default, as set out in the terms of the loan agreement and
other financial documents. Any property rights, receiva-
bles; accessory, due and payable interest arising from the
pledged shares which posses the ability for encashment are
within the scope of pledge that has been served of shares.

It is important to determine whether the shares are at-
tached to share certificates and if so whether the share cer-
tificates are registered or payable to the holder, in terms of
procedures that need to be followed when serving a duly
pledge. Hence, in accordance with Article 955 of the Turk-
ish Civil Code, numbered 4721 (OTCCO, it is not possible
to transfer the shares that are not represented by the share
certificate, therefore a written pledge agreement and the
submission of the agreement to the pledgers’ creditor is a
condition for such transfer. Serving a pledge on the regis-
tered share certificates will require endorsement, transfer
of the possession and notification of the pledge to the com-
pany, whilst serving a pledge on the share certificate which
is payable to the holder will require transfer of the posses-
sion, the pledge agreement to be signed or registry of the
pledge on the share certificate.

2.2.Security on Project CompanyO€ash Flow: Pledge on
the Bank Account

Within the context of project finance, creditors in order
to supervise all the cash flow within the framework of a
project, require the project company to open some bank
accounts that are determined in the loan agreement and
maintain all the cash flow from these accounts.

Accounts that will be subject to pledge will differ in each
project; however, there are different types of fundamen-
tal accounts that are foreseeable in the loan agreements
which are signed within the scope of project finance, such
as revenues account, debt service account, share contribu-
tion account, insurance, asset and indemnity account, divi-
dend account and operating account.

In order to ensure that the obligations of the project com-
pany that are set out in loan agreement are secured perpet-
ually throughout the loan period, the project company and
the creditors sing a pledge agreement regarding the pledge
that will in favor of creditors be placed on the deposits that
are currently being held or will be held in the abovemen-
tioned accounts. The bank, where these accounts are being
held, records a pledge on the relevant bank account upon
the notification made by the owner of the deposits (project
company) or pledgee (creditors) and the submission of the
written pledge agreement.

H!sse rehn!nln kapsamina, paraya cevrlleb!lme n!tel!"!
bulunan, reh!nl! h!sselerden do" an malvarli"1 haklari, ala-
caklar, teferruat, muaccel ve miieccel fa!zler, temettii, yen!
hlsse sened! almak !¢In 6nalim hakk: ve d!"er !mtlyazlar
glrer. Buna ek olarak, uygulamada, h!sse reh!n s6zle#mele-
rine, temerriit hal!n!n ortaya ¢cikmasi #artina ba"li olarak,
rehned!lecek h!sselere alt katilma ve oy haklarinin da kre-
d!torlere devred!lece"! ne !1!#k!n hiikiimler eklenmek sure-
tlyle, kred!torler leh!ne Int!fa hakki tes!s ed!lmekted!r.

Rehn!n usuliine uygun olarak tes!s ed!lmes! ¢!n uyulacak
lAemler bakimindan, payin senede ba"lanip ba"lanmadi"1,
senede ba"lanmi# !se nama m1 ham!l'ne m! yazili oldu"u
onem arz etmekted!r. Nltek!lm 4721 sayili Tiirk Meden!
Kanunu'nun (OTMK Q 955. maddes! uyarimca ¢iplak payin
tesl!m! s6z konusu olamayaca"indan reh!n sézle#imes!n!n
yazili olarak diizenlenmes! ve reh!n alacaklisina s6zle#me-
n/n tesl!m ed!lmes! #art koulmu#tur. Nama yazili pay se-
netler!n/n rehn!, clro ve z!lyetl!"! n devr! !le rehn!n #lrkete
Thbar ed!Imes!n! gerekt!rirken, ham!l!lne yazili pay senet-
ler!n!n rehn!nde, z!lyetl!"! n devr! !le, b!r reh!n s6zle#mes!-
n!n Imzalanmasi veya pay sened! izer!ne rehn!n #lenmes!
aranmaktadir.

T

If the bank account that shall be established in the context
of the loan agreement is opened in Turkish banks, Turkish
law will be the governing law regarding the pledge on de-
posits; accordingly, all the rules that are set out throughout
the TCC regarding pledge on receivables will be applied to
pledge on deposits as well.

2.3.Securities on Project CompanyO#\ssets
2.3.1 Assignment of Receivables

The Creditors receive the assignment of receivables in
case of default occurred by the project company within
the frame of the loan agreement and other financial docu-
ments, for the purpose of using the assignments in order
to repay the loan via barter deduction, in accordance with
the assignment of receivables agreement signed between
the project company and the creditors. These receivables
are as follows:

¢ Asto the subject of projects’ sector in which the
project company engaged in an activity, the re-
ceivables arising from commodity and service

2.2. ProjeSirketinin Nakit Ak&0 fzerindeTeminat: Hesap
Rehni

Proje flnansmani kapsaminda kred!torler, proje cerce-
vesinde gerceklefen tiim nak!t akitni denetlemek adina
oncellkle, proje #lrket!n!n kred! sozle#imes!nde bellrlenen
bankalarda hesap acmasini ve projeye !l'#k!n tiim nak!t
akifAinin bu hesaplar {izer!nden yiiriitiilmes!n! #art ko#ar-
lar. Her projen!n kend!ne has 6zelllkler! nedenlyle ce#-
I’k gosterebllecek olsa da, kred! sozle#meler'nde temel
olarak gellr hesabi, bor¢ serv!s rezerv hesabi, sermaye kati-
Iim hesaby, s!gorta, malvarli"1 ve tazm!nat gel!rler! hesabi,
temettii hesab1 ve #letme gl!derler! hesabi g!b! hesaplarin
diizenlend!"! goriillmekted!r.

Proje #lrketIn!n kred! sozlefimes! kapsaminda diizenlenen
yikiimliiliikler'n'n kred! vades! boyunca stirekl! tem!na-
tin1 olufturmak iizere, proje #lrket! !le kred!torler arasin-
da, anilan hesaplarda bulunan ve bulunacak tiim mevduat
tizerInde kred!torler leh!ne hesap rehn! tes!s ed!lmes!ne
l#!In blr hesap reh!n sozle#mes! !mzalanir. Hesabin bu-
lundu"u banka, mevduat sah!b! proje #rket! veya reh!n
alacaklis1 kred!torler!n b!ld!r!m! ve yazil reh!n sozle#me-
sinln bankaya !braz1 iizer!ne !lg!l! hesaplara reh!n kayd:
koyar.

Kred! s6zle#mes! uyarinca acilacak hesabin b!r Tiirk ban-
kas1 nezd!nde bulunmasi hallnde, hesap rehn! hakkinda
Tiirk hukuku uygulanacak olup, buna gére, TMK’da dii-
zenlenen alaca"in rehn!ne !1'#k!n hiikiimler, hesap rehn!
hakkinda da uygulama alani bulacaktir.

2.3. ProjeSirketinin Varloklard tzerindeTeminat
2.3.1 Alacak Temliki

Kred!torler, proje #rket!n!n kred! sozle#mes! ve d!"er fl-
nansman belgeler! uyarinca temerriide dii#mes! hallnde,
teml'k alinan bedeller!n takas mahsup yoluyla kred!n!'n
ger! 6deneb!lmes! !¢In kullanilmasi amaciyla, proje #rke-
tIn!n tarafi oldu" u:

e proje sirketinin faaliyette bulundugu sektdriin
konusuna gore, mal veya h!zmet sozle#meler!n-
den do"an (enerj! ve karbon satitindan do"an
alacaklar glb!) alacaklarini;

e ingaatve tedarik sozlesmelerinden dogan alacak-
lariny;

*  hisse devir sozlesmelerinden dogan alacaklarini;

e sigortaalacaklariny;

* riskgiderim s6zlesmelerinden dogan alacaklarini

proje #rket! !le kred!torler arasinda !mzalanan alaca"in
teml!k! sozle#mes! uyarinca teml'k almaktadir. Boylece,
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agreements (such as receivables arising from the
sale of energy and carbon)

¢ Thereceivables arising from construction and
supply agreements,

¢ Thereceivables arising from transfer share trans-
fer agreements,

¢ Therereceivables arising from insurance

¢ Thereceivables arising from hedging agreements

Thus, in case of default of the project company, creditors
may obtain all kinds of receivables from a third-party of
the project company -present or conditional or condition-
al on time.

The assignment of receivables agreement, as stipulated
under Article 184 of Turkish Code of Obligations, num-
bered 6098, should be concluded in written form, does not
require the consent of the debtor and is entered between
the creditor and a third-party-assignee for transfer of the
particular right to demand arising from debt/credit rela-
tionship. In this context, the creditors’ agreement with the
project company should be concluded in written form,; this
is a condition for the validity of the agreement.

With the transfer transaction, the creditors permanently
acquire the receivables that belonged to the assignee, and
will be entitled to the authority of ownership. Therefore, all
legal transactions regarding receivables (right to bring an
action, file of attachments and assignments) shall be car-
ried out by creditors or security agents who act on behalf of
the lender after the assignment is established. In addition,
accessory rights stipulated in receivables (accrued inter-
est and rights arising from securities, guarantees, pledge,
mortgage rights, right of retention, right related to owner-
ship, compensation, penalty for breach of contract) will be
transferred to the creditors in the capacity as the assignee.

2.3.2.Pledge Over Business Concerns

In case of the project company’s default pursuant to the
loan agreement and other financial documents, the lender
shall demand the pledge over business concerns in addi-
tion to other securities with the intention of maintaining
the project’s continuity. In pledges over business con-
cerns, the project company’s movable properties and pat-
ent rights can be pledged without making a delivery to the
lender via registration to the trade registry.

Pledge over business concernsis regulated in the Commer-
cial Enterprise Pledge Code (“CEPC”), numbered 1447.
According to Article 3 of the CEPC; trade name, corporate
name, commercial equipment, tools used for the operation
of the business concerns and patents, licenses, trademarks
and more generally the intellectual property rights may

proje sirketinin temerriidii halinde kreditorler, proje sir-
ketinin {i¢iincii kisilerden olan her tiirlii alacagini -mevcut
yada sarta veya siireye bagh olup olmadiklarina bakilmak-
sizin- tahsil edebilmektedir.

6098 say1l1 Tiirk Bor¢lar Kanunu'nun 184. maddesinde dii-
zenlenen alacagin temliki sézlesmesi, borg iligkisinden do-
gan belli bir talep hakkinin devrine yonelik olarak, alacakli
ile onu devralan iiciincii kisi arasinda, bor¢lunun rizasini
aramaksizin yapilan ve yazili sekle bagh olan bir s6zlesme-
dir. Bu kapsamda, kreditorlerin proje sirketiyle yapacak-
lar1 alacagin temliki s6zlesmesinin yazili olmasi gecerlilik
sart1 olarak kabul edilmektedir.

Devir islemi ile birlikte, kreditorler daha 6nce proje sirke-
tine ait olan alacak hakkini kesin olarak iktisap etmekte
ve bunun iizerinde “tasarruf etme” yetkisi kazanmakta-
dir. Dolayisiyla, alacakla ilgili her tiirlii (dava agma, takip
yapma, temlik etme gibi) hukuki islemler, kreditorler veya
kreditorler adina hareket eden teminat temsilcisi tarafin-
dan gerceklestirilir. Ayrica, asil alacak icerisinde yer alan
yan (bagh) haklar da (islemis faizler ve teminat haklari,
kefalet, rehin, kanuni ipotek hakki, hapis hakki, miilkiyeti
sakli tutma hakki, tazminat ve ceza kosulu) devir alan sifati
ile kreditorlere gecmektedir.

2.3.2. Ticari!" letme Rehni

Kreditorler, proje sirketinin kredi sézlesmesi ve diger fi-
nansman belgeleri uyarinca temerriide diismesi halinde
projenin siirekliligini saglamak amaciyla diger teminatlara
ek olarak ticari isletme rehni de talep etmektedir. Ticari
isletme rehni, proje sirketine ait rehin konusu menkuller
ve sinai haklarin kreditorlere teslim edilmeksizin ticaret
siciline yapilan tescil ile rehnedilmesidir.

Ticari isletme {izerine rehin tesisi, 1447 sayili Ticari Islet-
me Rehni Kanunu'nda (“TIRK”) diizenlenmistir. TIRK’in
3. maddesi uyarinca, ticaret unvany, isletme ads, isletmenin
faaliyetlerine tesis edilen taginir isletme tesisati, markalar
ve lisans gibi sinai haklar ticari isletme rehni kapsamina
girer. Ticaret unvany, isletme adi ile taginir igletme tesisa-
tiin tiimiiniin rehin kapsami icinde bulunmas: yasal bir
zorunluluk olmakla birlikte, taraflar bunlar disinda kalan
unsurlardan bir veya bir kacini rehnin diginda birakabilir-
ler. Ayrica belirtilmelidir ki, ticari isletme rehni s6zlesme-
sinin tanziminden sonra ticari igletme faaliyetinde yer ala-
cak olan menkul mallar iizerinde rehin hakki dogmayacak
olup, proje sirketi tarafindan ticari isletme rehni s6zlesme-
sinden sonra edinilecek olan varliklarin rehni i¢in ayrica
rehin s6zlesmesi yapilmasi ve bunun noterde onaylatilma-
s1 gerekmektedir.

TIRK’in 4. maddesi uyarinca, rehin sézlesmesinin, rehne

be included in the pledge over business concerns. It is a le-
gal obligation to include trade name, corporate name and
commercial equipment in the scope of the pledge but apart
from these, parties can exclude some of the components.
In addition, movable goods obtained after the regulation of
the pledge over the business concerns agreement cannot
take place in the scope of this agreement. The project com-
pany must sign a separate agreement for these goods and
this agreement also needs to be recorded in a notarial deed.

In the light of Article 4 of the CEPC, the pledge agreement
needs to be registered at a notary office located around the
registration place of the business and upon the demand
of one of the parties, the pledge agreement has to be reg-
istered to the trade registry located in the province where
the business is registered within ten days following the
registration.

The pledge over business concerns is an exception to the
pledge on movables because of the establishment of the
pledge without the delivery of assets; therefore the project
company can continue to conduct its commercial activity.

konu ticari isletmenin kayith oldugu ticaret sicili cevresin-
deki noter tarafindan diizenlenmesi ve diizenlendigi tarih-
ten itibaren on giin icinde taraflardan birinin talebi iize-
rine ticari igletmenin kayith bulundugu Ticaret Sicili'nde
tescil edilmesi gerekir.

Teslime bagh taginir rehninin istisnasim olugturan ticari
isletme rehni kapsaminda, teslimsiz rehin tesis edildigin-
den, proje sirketi ticari faaliyetlerini yiiriitmeye devam
eder. Bununla birlikte, ticari igletmeyi veya ticari igletme
konusu unsurlar devretmek, bir ayni hakla sinirlamak,
bagka yere nakletmek veya degistirmek i¢in kredit6rlerin
onayinin alinmasi sarttir.

Proje sirketinin kredi sézlesmesi ve diger finansman bel-
geleri uyarinca yiikiimliiliiklerini ifa etmesi, ticari isletme
rehnini kendiliginden sona erdirmez. Rehnin sona ermesi
icin, proje sirketinin, kreditorlerden, ilgili sicilden rehin
kaydinin silinmesini talep etmesi gerekmektedir. Sicildeki
rehin kaydi, (i) kreditorlerin yazili muvafakati, (i) kesin-
lesmis bir mahkeme hiikmii, ya da (iii) rehnin paraya cev-
rilmesi {izerine silinir.
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However, the project company has to obtain the lender’s
approval for the transfer of commercial concerns or assets
and for the limitation of commercial concerns through
limited property right.

The pledge over business concern cannot be terminated
automatically even if the project company fulfills its ob-
ligations within the loan agreement and other financial
documents. The project company has to demand deregis-
tration of the pledge from the relevant registry. The pledge
record on the register shall be cancelled in case of; (i) writ-
ten consent of the lenders, (ii) court’s final order (iii) fore-
closure of pledged property.

2.3.3. Mortgage on Real Estate and Superficies
Rights

2.3.3.1. Mortgage on Real Estate

The other security demanded by the lender is the estab-
lishment of a mortgage on real property of the project
company. Mortgage is a type of security where the debtor
secures repayment of the debt with the value of the real
property without bearing any personal liability regarding
the debt.

2.3.3. Gayrimenkul ipotegi ve Ust Hakki ipotegi
2.3.3.1. Gayrimenkul Uzerinde ipotek Kurulmasi

Kreditorlerin talep ettigi bir diger teminat, proje sirketinin
gayrimenkulleri tizerinde ipotek kurulmasidir. ipotek, bir
alacaklinin herhangi bir kisisel alacak hakkini, bor¢lunun
kisisel sorumlulugu s6z konusu olmaksizin, bir gayrimen-
kultin degeri Gizerinden teminat altinaalmasidir.

TMK’nin 1008. maddesi uyarinca, ipotegin dogmasi icin,
tapu kuttgune gecerli bir tescilin yapilmasi gerekir. Ge-
cerli bir tescil iginse, (i) tasinmaz malikinin yazili tescile
muvafakat beyani (tescil talebi), (ii) gegerli bir kazanma
sebebi ve (iii) alacagl doguran bor¢ iliskisinin varlig sarttir.

Proje sirketinin kredi sézlesmesi ve diger finansman bel-
geleri uyarinca temerride dismesi halinde, kreditorler
2004 sayili icra iflas Kanununun (“IiK”) 45. maddesi
uyarinca rehnin paraya gevrilmesi yoluyla takipte bulu-
nabilmektedir. Kreditorler, ayrica IiK'nin 150/e hikmi
uyarinca, icra dairesinden, ddeme emrinin tebliginden
itibaren bir yil i¢inde ipotekli gayrimenkulin satigini talep
edebilmektedir.

Inaccordance with Article 1008 of TCC, mortgage has to be
recorded in the relevant land register to be effective. As for
avalid registration, (i) a written consent statement (regis-
tration request) of real estate owner, (ii) a valid purpose of
issue and (iii) a debt relationship that gives rise to receiva-
bles are the necessary conditions that need to be fulfilled.

Should an event of default be declared against the project
company within in the frame of the loan agreement and
other financial documents, creditors have the ability to (as
stipulated in Article 45 of Enforcement and Bankruptcy
Code) initiate the legal proceedings and file a notice for
the foreclosure of the real estate. In addition, in accord-
ance with Article 150/e of the relevant Code, creditors shall
request the sale mortgaged real estate from the debt col-
lection office of the state starting from one year after the
debtor received the notification of notice of order.

It should be noted that the abovementioned explanations
only apply in case the ownership of the real property be-
longs to the project company. However, because in most
cases the project will be established by a public-private-
partnership structure and in a build-operate-transfer-
model, the ownership of the project’s plant construction
site regularly does not belong to the project company but
to a public authority In this case, superficies rights will be
granted to the project company by the public authority
who is the owner. Afterwards, the project company will es-
tablish a mortgage in favor of the creditors on the superfi-
cies rights. Our further explanations regarding the superfi-
cies rights can be found below.

2.3.3.2. Mortgage on Superficies Rights

A superficies rights as set out in Article 826 of TCC, in
general terms, is a easement right which provides one in-
dividual the right of ownership of the building (construc-
tion) on some other individuals land. As mentioned above,
because the financing project usually is structured as a
public-private-partnership, in a build-operate-transfer-
model and also the land that the project will be based upon
belongs to the related governmental institution, not to
the project company, superficies rights can be commonly
crossed upon in terms of project financing. Likewise the
usage of the publicly owned lands through the superficies
rights allows the State to gain revenues without losing the
ownership rights. When the superficies rights are provided
in favor of the project company whilst the related govern-
mental institution retains the ownership of the land that
the project will be based upon; the project company be-
comes the owner of the construction.

Superficies rights can be considered as an independent se-
curity, separately from the land. Mortgage on superficies

Burada belirtilmelidir ki, gayrimenkul ipotegi konusunda
yukarida yapilan agiklamalar, s6z konusu gayrimenkuliin
mulkiyetinin proje sirketine ait oldugu varsayimindan
yola ¢ikilarak yazilmistir. Bununla birlikte cogu zaman, il-
gili projenin kamu 6zel isbirligi halinde ve yap-islet-devret
modelinde gerceklestirilmesi nedeniyle, projenin insa
edilecegi alanin mulkiyeti proje sirketine degil, ilgili kamu
kurulusuna ait bulunmaktadir. Bu durumda, proje sirke-
tine mulkiyet sahibi kamu kurulusu tarafindan ust hakki
taninabilmekte, proje sirketi de kreditorler lehine st hak-
ki ipotegi tesis edebilmektedir. Ust hakki ipotegine iligkin
aciklamalarimiz alt baslikta yer almaktadir.

2.3.3.2. Ust Hakk ipotegi

TMK’nin 826. maddesinde dizenlenen Ust hakki genel
olarak, bir sahsa bagkasina ait arazideki yapinin (insaatin)
maliki olma yetkisini veren bir irtifak hakkidir. Yukarida
bahsedildigi Uzere, finansmani yapilan projenin ¢cogun-
lukla kamu 06zel isbirligi halinde, yap-islet-devret mode-
linde gerceklestirilmesi ve projenin insa edilecegi arazinin
mulkiyetinin proje sirketine degil, ilgili kamu kurulusuna
ait olmasi nedeniyle, tst hakki kavrami, proje finansma-
ni kapsaminda yaygin olarak karsimiza ¢ikmaktadir. Zira
kamuya ait arazilerin Ust hakki yoluyla degerlendirilme-
si devlete mulkiyet hakkini kaybetmeden gelir saglama
imkani sunmaktadir. Proje sirketi lehine tst hakki tesis
edildiginde, Uzerinde ingaatin yapilacagl arazinin maliki
ilgili kamu kurulusu olmaya devam etmekle birlikte, insaa-
tin maliki proje sirketi olmaktadir.

Ust hakkinin araziden bagimsiz bir sekilde teminat olarak
degerlendirilmesi mimkundiir. Ust hakki ipotegi dogmus
bir kredi alacagini teminat altina alabilecegi gibi, dogma-
mis bir kredi alacagini da teminat altina alabilir. Bu neden-
le, kreditérlerin cogunlukla bir kredi limiti tahsis ederek
finansman sagladiklari proje finansmani kapsaminda tst
hakki ipotegine siklikla rastlanmaktadir.

Ust hakkinin ipotege konu olarak kredi teminati olabilme-
siicin, TMK’nin 853. maddesi geregi tapuya gayrimenkul
olarak kaydedilmis olmasi bir 6n sarttir. TMK’nin 998.
maddesi uyarinca ise, tst hakkinin tapuya gayrimenkul
olarak kaydedilebilmesi, bagimsiz ve strekli nitelikte bir
hak olmasi sartina baglidir. En az otuz yil stireyle kurul-
mus bir Gst hakki, strekli addedilmektedir. Ust hakkinin
bagimsiz olmasi ise, serbestce devir ve intikal edilebilmesi
anlamina gelir. Buna gore, 6érnegin, tst hakkinin tesisine
iligkin resmi senette bu hakkin devri yasaklanmis ise, devir
ve intikal niteliginden s6z edilemeyeceginden, st hakki-
nin bagimsizlik ézelligi de bulunmayacaktir. Bu nedenle
st hakkina iligkin resmi senette tasarruf sinirlamasi bu-
lunup bulunmadigina ve eger var ise, bu sinirlamanin ni-
teligine dikkat edilmelidir. Bu husus, konumuz agisindan
Ozellikle kamuya ait araziler Uzerindeki Ust hakki tasarruf
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rights can secure receivables arising from loan agreements
which are due alongside with receivables arising from loan
agreements which are not due yet. To this end, mortgage
on superficies rights is pretty common in project financing
where the creditors set out a loan limit for the financing of
the project.

According to Article 853 of TCC, superficies rights have
to be registered as a real estate in the land register in or-
der to become a subject of the mortgage for the purpose of
proving security for the loan. Article 998 of TCC stipulates
that, superficies rights must be qualified as an independent
and perpetual right in order to become registered as a real
estate in land register. A superficies which is set out for a
minimum of thirty years is considered as perpetual right.
The independence of superficies rights means that the su-
perficies can be transferred without being subject to any
restrictions. Accordingly, as a sample, if the establishment
of superficies rights is restricted in the related authenticat-
ed deed, superficies rights will not posses the qualification
of being independent; because then the superficies rights
will not be transferrable. Consequently, authenticated
deed regarding the superficies rights should be carefully
examined for any transfer restriction; and if one is to be
found, the qualifications of such a restriction should be
carefully examined as well. This particular matter is vital
for our subject, especially in transfer restrictions of super-
ficies rights on publicly owned lands. Inasmuch as trans-
ferability of the superficies rights without the permission
of related governmental institution, provisions that affects
the ability of being a subject for limited property rights will
determine whether the superficies rights can be subject for
mortgage and be considered as a security.

3. CREDITORS RIGHT TO INTERVENE IN TO THE PROJECT
(STEP-IN RIGHTS): PRACTICE IN OUR COUNTRY

The right to intervene (step-in rights), a common method
used by the creditors in international project finance prac-
tice, allows the creditor to substitute the project company
or the contractors to secure the completion of the project.
The right to intervene becomes exercisable in the event of
default of the project company or the contractors, due to
failure to fulfill the obligations that are set out in the con-
tract or when it is certain that the default will occur in the
near future. In the existence of such events, creditors, by
exercising their rights to intervene, will takeover the pro-
ject company or the project or will decide in the name of
the project company. By this way, creditors can undertake
the project by themselves and also appoint a professional
third-party for the completion of the project. In interna-
tional practice, when the right to intervene is exercised, all
permits, licenses and concessions acquired by the project
company due to the project will be transferred to the credi-

sinirlamalar1 bakimindan 6nem arz etmektedir. Zira iist
hakkinin ilgili kamu kurulusunun izni olmadan bagkalari-
na devredilemeyecegi ve sinirl ayni haklara konu olama-
yacag) yoniindeki hiikiimler, proje sirketinin iist hakkin
ipotege konu ederek teminat gésteremeyecegi sonucunu
doguracaktir.

3. KREDITORLERIN PROJEYE MUDAHALE HAKLARI
(STEP-IN RIGHTS): ULKEMiZDEKi UYGULAMA

Uluslararas1 proje finansmani uygulamalarinda kredi-
torlerin siklikla bagvurduklar: miidahale hakk: (step-in
rights), kreditorlere, finanse ettikleri projenin tamamlan-
maslicin proje sirketinin yadayliiklenicilerin yerine gecme
imkam verir. Miidahale hakki, genellikle, proje sirketinin
ya da yiiklenicilerin, sézlesmeden kaynaklanan yiikiimlii-
litkklerini yerine getirmede temerriide diismesi yahut yakin
gelecekte temerriide diisecegine makul olarak inanilma-
st hallerinde ortaya cikar. Bu durumlarin varhigi halinde,
kreditérler miidahale haklarim kullanarak, proje sirketini
ya da projenin kendisini devralir ya da proje sirketi adina
karar verir. Boylece kreditorler projeyi kendileri iistlenebi-
lecekleri gibi, projeyi devralmasi ve tamamlamasi i¢in pro-
fesyonel bir iiciincii kisiyi de tayin edebilirler. Uluslararasi
uygulamada, miidahale haklarinin kullanilmasi ile yalniz-
ca sozlesmeden kaynaklanan hak ve yiikiimliiliikler degil,
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tors together with all contractual rights and obligations.

In Turkish legislation however, upon the request of an
individual who is not a contracting party (creditors) the
transfer of obligations belonging to a contracting party to
a non-contracting party (professional third-party) is only
possible by assignment of contracts, which is set out in Ar-
ticle 205 of Turkish Code of Obligations numbered 6098.
The aforementioned article stipulates that the assign-
ment of contract is a contract which is entered between
the acquirer of the contract alongside with the assigning
party and the party which remains on the contract. By
this contract, all the rights and obligations of the assign-
ing party that are born by being a party to this contract
are transferred to the acquirer. For this reason, a transfer
of contractual obligations to other individuals is not pos-
sible without obtaining the other party’s consent. As a
sample, if the project that has been financing is structured
in a public-private-partnership and in a build-operate-
transfer-model, the assignment of contract, which is en-
tered between the project company and the governmental
institution (administration), is only possible, if the project
company obtains the consent of the administration.

In our country’s practice, if a default occurs within the
scope of loan agreement, for the purpose of exercising their

proje sirketinin proje kapsaminda elde etmis oldugu tiim
izin, ruhsat ve imtiyazlar da devralana gecmektedir.

Tiirk mevzuatindaise, szlesmenin tarafi olmayan bir kigi-
nin talebi iizerine (kreditorler); sozlesme tarafi olan bir ki-
siye (proje sirketi ya da yiikleniciler) ait yiikiimliiliiklerin,
sozlesmeye taraf olmayan bir kisiye (profesyonel {iclincii
kisi) devri, ancak 6098 sayil Tiirk Borclar Kanununun
205. maddesinde diizenlenen sézlesmenin devri hitkiim-
leri cercevesinde gerceklesebilmektedir. Anilan madde
uyarinca sozlesmenin devri; s6zlesmeyi devralan ile dev-
reden ve sozlesmede kalan taraf arasinda yapilan ve dev-
redenin bu s6zlesmeden dogan taraf olma sifati ile birlikte
biitiin hak ve bor¢larini devralana geciren bir anlagmadir.
Bu sebeple, diger tarafin rizasi olmaksizin bir tarafa ait
sozlesmesel yiikiimliiliikler bir bagka kisiye devredileme-
mektedir. Ornegin, finansman1 yapilan projenin kamu 6zel
igbirligi halinde, yap-islet-devret modelinde gerceklesti-
rilmesi durumunda, proje sirketinin ilgili kamu kurulusu
(idare) ile imzaladig) s6zlesmenin bir bagka kisiye devri,
ancak idarenin onay1 ile miimkiin olabilmektedir.

Ulkemizdeki uygulamada; kredi s6zlesmesinde kendileri-
ne taninan miidahale haklarini kullanabilmek maksadiyla
kreditorler, proje sirketinden, kredi s6zlesmesi kapsamin-
dabir temerriidiin ortaya cikmasi halinde, idare ile yapilan
sozlegmelerin kreditorlerin belirleyecekleri bir ti¢iincii ki-
siye devriicin bir “devir taahhiidii” vermesini talep etmek-
tedir. Bu devir taahhiidiinde proje sirketi, devir icin gerekli
olan her tiirlii bagvuruyu yapacagini, idarenin onayimin
alinmasi icin her tiirlii girisimde bulunacagini, s6z konusu
devre pesin olarak riza gosterdigini, bu siirecte kreditorle-
rin devir icin talep edecekleri her tiirlii belge, bilgi ve yardi-
mu1 saglayacagini ve benzeri ig ve islemleri gerceklestirece-
gini taahhiit etmektedir.

Diger yandan, Tiirk mevzuatinda, proje sirketinin proje
kapsaminda edindigi izin, ruhsat ve imtiyazlarin {iciincii
bir kisiye otomatik olarak gecisini 6ngoren genel bir dii-
zenleme mevcut degildir. Tiirk hukukunda kreditérlerin
miidahale hakkina karsilik gelebilecek tek diizenleme
elektrik piyasasi mevzuatinda yer almaktadir. Elektrik
Piyasasi Lisans Yonetmeligi'nin 5/3/c maddesinde, “Ure-
tim lisans sahibi tiizel kisiye bankalar ve/veya finans ku-
ruluglar: tarafindan sinirli veya gayri kabili riicu proje fi-
nansmani saglanmasi halinde, s6zlesme hiikiimleri geregi,
bankalar ve/veya finans kuruluglarinin Kuruma gerekgeeli
olarak bildirimde bulunmasi ve Kurul tarafindan gerekce-
lerin uygun bulunmasi halinde, bu Yonetmeligin 6ngordii-
gi sartlar cercevesinde 6nerecekleri bir bagka tiizel kisiye
lisans sahibi tiizel kisinin lisans1 kapsamindaki tiim yii-
kiimliiliiklerini iistlenmek sartiyla lisans verilmesini talep
edebilir. Onerilen tiizel kisiye, bu Yonetmelik kapsamin-
daki yiikiimliiliikleri yerine getirmesi kaydiyla ayni hak ve
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step-in rights, creditors will require the project company
to provide a “commitment of an assignment” for the as-
signment of the contract that has been entered within the
administration, to the third person that will be determined
by the creditors. In this commitment of an assignment,
the Project Company undertakes to make all necessary
applications for the assignment, take steps to get the ad-
ministration’s approval; priory agrees the assignment and
commits to provide all kinds of information, documents
and assistance that might be requested by the creditors in
this process. Also, the company undertakes to perform any
similar work and transactions in this context.

On the other hand, in Turkish legislation there is no gen-
eral regulation that sets out the rules about automatic re-
placement of the Project Company’s permissions, licenses
and concessions, which are acquired within the scope of
the project. The only example that equals to the automatic
replacement is found in the Electricity License Regulation.
In Article 5/3/¢ of the Electricity License Regulation it is
stated that “If the banks and/or finance institutions pro-
vide limited or non-recourse project financing to the legal
entity who holds the license for the production, as per the
provisions of theirloan agreements, the related banks and/
or financial institutions may request from the Authority,

yikiimliiliiklerle eskisinin devami mahiyetinde yeni lisans
verilir.” denilmektedir.

4. GENEL DEGERLENDIRME

Ulkemizde ozellikle 6zellestirme faaliyetlerinin hiz ka-
zanmasl, biiyiik projelerin finanse edilme yaklagimlarinda
finansman yiikiiniin 6zel sektor tarafindan tistlenilmesini
giindeme getirmigstir. Geleneksel finansman yontemle-
rinin yetersiz kaldig: giiniimiizde, proje finansmani yon-
temi, 6zel sektoriin yiiksek hacimli bu yatirimlar1 ger-
ceklestirebilmesi icin etkin bir yontem olarak karsimiza
cikmaktadir.

Proje finansmani, uluslararasi uygulamada, yeni gelisti-
rilecek projeler i¢cin bu amacla kurulmus proje sirketine
sinirh riicu (Iimited recoursg imkani veren veya hicbir
sekilde riicu imkani vermeyen (non-recoursg, sponsorla-
rin bilancolarmin disinda (off-balance shegtgerceklesen
uzun vadeli bir finansman yontemi olarak tanimlanmak-
tadir. Proje finansmani kredilerinde, bankalar ve kredi
kuruluglar tarafindan, proje sirketinin tesisleri, gelirleri,
sozlesmeleri, lisans ve izinleri, alacaklar1 ve hatta proje
gelirlerinin aktarildigi hesaplar dahil projenin tiim mal-
varlig1 iizerinde teminat tesis edilmektedir. Bu anlamda,

together with their justification, that another legal entity
be granted the related license provided that they assume
all obligations of the related licensee in line with the provi-
sions of this Regulation. The legal entity proposed by such
institutions shall be granted a new license which succeeds
the previous one on condition to comply with the obliga-
tions indicated herein.”

4, OVERALL ASSESSMENT

In our country, the acceleration of privatization activities
brings up the method of assumption of burden of financing
by the private sector in the approaches that are used for the
financing of large scaled projects. In today’s world, where
the traditional methods of financing are not sufficient any-
more, the project financing method is an efficient way for
the private sector to carry out high volume investments.

Project finance, in international practice, is defined as a
long term financing method which provides the limited re-
course or non-recourse to the project company, an entity
which is solely established for new projects that are to be
developed and for off-balance sheet financing for the spon-
sors. In project finance loans, banks and credit institutions
place security upon all the projects’ assets, such as the pro-
jects’ facilities, revenues, contracts, licenses and permits,
receivables and the bank accounts that the revenues are
transferred. In this sense, within the scope of project fi-
nance, cash flow, revenues and assets of the project will be
the main source for the repayment of the loan. As a general
rule, the project and the securities that have been estab-
lished will be separated from the other business and trans-
actions of the sponsors.

However, in our country’s practice, the distinction be-
tween the sponsors and the project company is not as sharp
as it should be; despite the establishment of the aforemen-
tioned securities, banks and credit institutions, in addi-
tion to these securities, require warranties and guarantees
from the sponsors disregarding the fact that the project
company is the debtor of the loan. Requiring personal war-
ranties or demand to establish securities on the sponsors’
assets, which are not part of the project, hinders the devel-
opment of the project finance in our country and thereby
big scaled projects become harder to finance. As a conse-
quence, potential investors, especially foreign ones, lose
their interest in such projects.. In order to prevent these
problems and to harmonize the project finance practice in
our country with the international practice, the securities
that will be granted in the context of project finance should
be limited only to future cash flow of the project and the
assets of the project; assets of the sponsors which are not
part of the project alongside with personal warranties and
guarantees should be excluded from the securities.

proje finansmani kapsaminda, kredinin geri 6demesi icin
projenin nakit akisi, yaratacagi gelirler ve projenin malvar-
1181 esas alinmakta olup, kural olarak, proje ve bu cercevede
alinan teminatlar, sponsorlarin diger is ve islemlerinden
ayr1 tutulmaktadir.

Ancak, tilkemizdeki uygulamada, proje sirketi ile spon-
sorlar arasinda tam bir ayrim yapilmamaktadir; kredinin
borclusu proje sirketi olmasina ve proje sirketinden ma-
kalemizde yer verilen teminatlar alinmasina ragmen, ban-
kalar ve kredi kuruluslari, bunlara ek olarak, sponsorlar-
dan, kefalet ve garanti gibi teminatlar da talep etmektedir.
Sponsorlardan sahsi kefalet talep edilmesi yahut sponsor-
larin proje disindaki varliklar: tizerinde teminat tesis edil-
mek istenmesi, proje finansmaninin iilkemizde gelisimini
engellemekte, biiyiik 6lcekli yatirimlarin finansmanin
gliclestirmekte ve bu projeler, 6zellikle yabanci yatirimei-
lar bakimindan cazibesini yitirmektedir. Bu olumsuzlukla-
rin dniine gecmek ve iilkemizdeki proje finansmani uygu-
lamalarinin uluslararasi uygulamalarla uyumlagtirilmasi
icin, proje finansmani kapsaminda saglanacak kredinin te-
minati, projenin gelecekte yaratacagl nakit akis1 ve proje
varliklariile sinirlandirilmali, sponsorlarin proje digindaki
varliklari ile sahsi kefalet ve garantileri teminat kapsami-
nin diginda tutulmahdir.
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