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1.INTRODUCTION

S A DEVELOPING COUNTRY AND ATTRACTION CENTER OF THE
world, it can be seen in Turkey that the number of
major investment projects developed by both pub-
lic and private sector is increasing rapidly. Many

major projects have been developed in recent years as a

consequence of increasing number of foreign direct in-

vestments. As per the statistics published by the Ministry
of Economy, total amount of foreign direct investments
has exceeded 110 billion US Dollars in Turkey between the

years of 2003 and 2012.

Considering the sizes of these investments, standard fi-
nancing methods have failed to satisfy the needs of public
authorities in the process of preparation and development
of many projects. Therefore, public-private partnership
models are utilized to satisfy such needs by means of en-
gaging the private sector into the projects to be developed
by public authorities.

Public-private partnership models increase their impor-
tance day by day in execution of diverse investments. The
most important feature of this world-wide model is that
the public authorities become a party buying and supervis-
ing the services rather than personally rendering such. As
abranch of public-private partnership models; build-oper-
ate-transfer model is frequently utilized in Turkey.

Public institutions and organizations may procure certain
investments and services via build-operate-transfer model
pursuant to the Law numbered 3996! if such investments
and services require advanced technology or large scaled
fundings. Accordingly, the public authority (i) publishes
tender specifications, (ii) conducts a tender, and (iii) ex-
ecutes the project related agreements with the awarded
private company such as implementation agreement and
operation agreement governed entirely by the private
law. Through such agreement, the private company will
be commissioned to developed a project. In recent years,
there has been a significant increase in the number of pro-
jects to be developed via built-operate-transfer model. In
this respect, istanbul new airport project, Eurasia tunnel
project, third bosphorus bridge and Gebze-Izmir highway
project can be examples to the projects to be developed via
built-operate-transfer model.

It should be noted that the commissioned company is
obliged to procure the required financing of a project un-
der the implementation agreements. Lenders usually de-
mand various securities from the investors as a condition
for utilizing large amount of credits to major investments.
However, securities provided by the investors do not usu-
ally satisfy the creditors. In order to find a way out of this

1. GiRIS

ELiSMEKTE OLAN VE TUM DUNYADAN YATIRIM CEKEN ULKE-

ler arasinda yer alan Tiirkiye'de, gerek kamu gerekse

Ozel sektor tarafindan yapilan biiyiik yatirim pro-

jelerinin sayis1 hizla artmaktadir. Bu siirecte kamu
tarafindan yapilmasi planlanan bir¢ok projenin hazirhk
ve yapim siirecinde klasik finansman yontemleri yetersiz
kalmaya baglamigtir. Dolayisiyla kamu tarafindan yapila-
cak yatirimlara 6zel sektoriin de dahil edildigi kamu-6zel
igbirligi modelleri 6n plana ¢ikmaktadir.

Kamu-o6zel isbirligi modeli cesitli yatirimlarin gercekles-
tirilmesi agisindan giin gectikce 6nemli bir paya sahip ol-
maktadir. Diinyada yaygin bir sekilde kullanmilmakta olan
bu modelin en 6nemli 6zelligi, kamunun yatirim yapan
taraf olmak yerine hizmeti yaptiran ve regiile eden taraf
haline gelmesidir. Kamu 6zel igbirli§i modellerinden olan
yap-iglet-devret modeli ise Tiirkiye’de siklikla bagvurulan
bir model haline gelmistir.

Kamu kurum ve kuruluglari, ileri teknoloji veya yiiksek
maddi kaynak gerektiren bazi yatirim ve hizmetleri, 3996
sayili Kanun' uyarinca, yap-islet-devret modeli ile gercek-
lestirebilmektedir. Bu dogrultuda ilgili kamu kurumu veya
kurulusuile 6zel sektor sirketi arasinda tamamaiyla 6zel hu-
kuk kurallarina tabi olmak {izere bir uygulama sézlesmesi
imzalanmakta ve s6z konusu sirket bu uygulama sézlesme-
si ile gorevlendirilmektedir. Gegtigimiz yillarda yap-islet-
devret modeli ile gerceklestirilmesi planlanan yatirimlarin
say1sinda énemli 6l¢iide artig goriilmiistiir (6rnegin; 3. ha-
valimani projesi, Avrasya tiineli projesi, 3. Koprii projesi,
Gebze-izmir otoyolu projesi).

Kamu kurum ve kuruluglar: s6z konusu yatirimlar icin
gerekli finansmanin saglanmasini uygulama sézlesmeleri
tahtinda gorevli sirkete birakmaktadirlar. Biiyiik yatirim-
lar icin gereken yiiksek meblaglardaki kredi tutarlarinin
saglanmasinin bir kosulu olarak kredi veren kuruluglar ya-
tirnmeilardan pek ¢cok teminat talep etmekte, ancak genel-
likle yatirimcilar tarafindan saglanan bu teminatlar kredi
veren kuruluglar: tatmin eder nitelikte olmamaktadir. Bu
duruma ¢6ziim bulmak amaciyla, Tiirk hukukunda ilave
bir diizenleme ihtiyact dogmus ve alternatif bir diizen-
leme olarak 21 Subat 2013 tarihinde Kamu Finansmani
Kanununa® 8/A maddesi eklenmistir. S6z konusu madde
uyarica, bazi yatirimlar icin gorevli sirketler tarafindan
krediveren kuruluglardan elde edilecek kredilerin giivence
altina alinmas1 amaciyla Hazine Miistesarligy, belirli sart-
lar dahilinde borg iistlenim taahhiidiinde bulunabilmek-
tedir. Hazine Miistesarligi'nin borcu iistlenecek kurulug
olarak yatirimlarda yer almasi, yatirnmlara duyulan giiveni
artirmakta ve yatirimlar1 hem yatirimeilar hem de kredi
veren kuruluglar acisindan daha cazip hale getirmektedir.
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problem, article 8/A has been added to Code of Public Fi-
nancing? on February 21 2013 as an alternative solution.
Pursuant to such provision, Secretariat of Treasury may
assume the debts under certain circumstances in order to
secure the loans borrowed by commissioned companies.
Considering that the Secretariat of Treasury becomes a
party in such investments as a debt assuming party, the re-
liability of lenders on an investment increases whilst both
the lenders and investors are better attracted.

In the light of the foregoing, this article intends to provide
brief explanations in relation to (i) the scope, procedures
and principles of debt assumption by the Secretariat of
Treasury, and (ii) guarantees that may be provided by the
treasury as well as similarities and differences between
such debt assumptions and guarantees.

2. TERMS OF DEBT ASSUMPTION

Procedures and principles regarding the debt assumption
by Secretariat of Treasury are regulated under the Regula-
tion on Debt Assumption®. In this sense, debt assumption
can be made in the projects investment amount of which is
higher than one (1) billion Turkish Liras if such projects will
be developed by public authorities having general or special
budgets under the build-operate-transfer model*. In case
an implementation agreement states that the facility may
be handed over to the authority after an early termination,
the Secretariat of Treasury may assume the repayment of
loans and relevant charges originated from overseas upon
aresolution of the Council of Ministers. It should be noted
that a debt may be assumed entirely or partly.

Pursuant to article 4 of Regulation on Debt Assumption,
debt assumption can be made by the Secretariat of Treas-
ury provided that the following conditions are satisfied;

(i) implementation agreement as annexed to the
tender specification must envisage that the au-
thority may take over the facility and assume the
debts after an early termination of such agree-
ment,

(ii) authority requesting such assumption has not
failed to timely perform any of its obligations to-
wards the Secretariat of Treasury,

(iii)debt assumption has not exceeded the relevant
yearly limits,

(iv) draftimplementation agreement prepared by
the public authority must include the provisions
stated in article 4 of the Regulation on Debt As-
sumption.

In this regard, Secretariat of Treasury is not allowed to as-
sume debts in every single project. It should be noted that,

2.BORC USTLENIMINE iLiSKIN ESASLAR

Hazine Miistesarligr'nin borg iistlenimine iligkin usul ve
esaslar, Bor¢ Ustlenim Yénetmeliginde diizenlenmistir.
Buna gore, genel ve ozel biitceli idareler tarafindan yap-
islet-devret modeli ile gerceklestirilmesi planlanan ve
yatirim tutar: bir (1) milyar TL'nin {izerinde olan projeler
borg¢ iistlenim kapsamina girmektedir. S6z konusu proje-
lere iligkin uygulama sézlesmelerinde, bu sézlesmelerin
stiresinden 6nce feshedilerek tesisin idareye devredilebi-
lecegine dair hiikiim bulunmasi halinde, s6z konusu yati-
rimlailgili yurtdigindan saglanan finansmana dair mali yii-
kiimliliikler Bakanlar Kurulu'nun karari iizerine Hazine
Miistesarlig1 tarafindan iistlenilebilmektedir. Belirtmek
gerekir ki, bor¢ tistlenim taahhiidiiniin kismen veya tama-
men verilebilmesi miimkiindiir.

Borg Ustlenim Yonetmeligi’nin 4. maddesine gore Hazine
Miistesarligi’min borg iistlenim taahhiidii verebilmesi i¢in;

(@ ihale sartnamesi eki uygulama sdzlesmesinde, il-
gili sézlesmenin siiresinden 6nce feshedilerek
tesisin idare tarafindan devralinmasinin ve borg

tistleniminin 6ngoriilmesi,

pursuant to the article 8/A of the Code of Public Financing;
maximum amount of the debt assumptions to be under-
taken in the same financial year shall be determined under
the Code on Central Administration Budget®. For example,
pursuant to article 12 of Code on Central Administration
Budget, total amount of debt assumptions to be undertak-
en by the Secretariat of Treasury shall not exceed three (3)
billion US Dollars in the year of 2014.

3.SCOPE OF DEBT ASSUMPTION
Secretariat of Treasury shall assume the debts;

(i toanextentof 85% of the loan amount plus fi-
nancing charges if the implementation agree-
ment signed between the authority and the com-
missioned company is terminated due to com-
pany’s default, or

(ii) toan extent of 100% of the loan amount plus fi-
nancing charges if the implementation agree-
ment signed between the authority and the as-
signed company is terminated due to reasons
other than company’s default.

(ii) talepte bulunanidarenin Hazine Miistesarhgr'na
vadesi gecmis herhangi bir yiikiimliiliigliniin bu-
lunmamasi,

(iii) ilgili y1la ait borg iistlenim taahhiit limiti icerisin-
de kalinmasive

(iv) idare tarafindan hazirlanacak uygulama s6zles-
mesi taslaginda, Bor¢ Ustlenim Yonetmeligi’nin
4. maddesinde belirtilen hitkiimlere yer verilmesi
gerekmektedir.

3.BORC USTLENIMiNiN KAPSAMI

Hazine Miistesarlig1 tarafindan borg iistlenim taahhiidi,
idare ile gorevli sirket arasinda akdedilen uygulama soz-
lesmesinin;

(@ sirket kusuru nedeniyle feshi halinde ana kredi
tutarinin %85’ini veya

(i) sirket kusuru disindaki nedenlerle feshi halinde
ana kredi tutariin %100*inii

ve finansman maliyetlerinin tamaminiicerecek sekilde ve-
rilebilecektir.

Uygulama Sozlesmesi uyarinca fesih bildiriminin yapil-
masl halinde, fesih bildiriminin Hazine Miistesarlii’ma
ulagtig tarih ile tistlenim tarihi arasinda vadesi gelmis ana
kredi geri 6demesi ve finansman maliyetleri bor¢ {istleni-
minin kapsamina dahil olmaktadir.

Bu kapsama ek olarak, uygulama sézlesmesinin fesih se-
bebine bakilmaksizin ana kredinin iistlenim tarihinden
once kredi veren kurulusa vadesinde 6denmemis kredi
tutarlari, belirli sartlar dahilinde Hazine Miistesarlig tara-
findan iistlenilebilmektedir. Buna gore sirket ortaklarinin
Hazine Miistesarhigi’na, kredi kapsaminda kredi veren ku-
rulusa yapilacak en yiiksek taksit 6demesinin asgari %10™u
oraninda miistereken ve miiteselsilen kefalet vermeleri
gerekmektedir. Bu sartin yerine getirilmesi halinde s6z ko-
nusu vadesinde 6denmemis anapara tutari, temerriit faizi
ve finansman maliyetleri Hazine Miistegarlig1 tarafindan
iistlenilebilecektir.

Ancak gorevli sirketin projede kullanmay: taahhiit ettigi
6z kaynagin finansmamn icin kullanacag krediler ile sirket
kusuru nedeniyle ortaya cikan maliyet artiglarinin ya da
nakit ihtiyacinin finansmamn i¢in temin edilecek krediler
borg¢ iistlenimi kapsamina girmemektedir.

Belirtmek gerekir ki, Kamu Finansmam Kanununun 8/A
hitkmii uyarinca ayni mali yil icinde Hazine Miistesarlig1
tarafindan taahhiit edilebilecek borg {istleniminin limiti, o
yilin Merkezi Yonetim Biitce Kanunu ile belirlenmektedir.
Ornegin, 2014 yili Merkezi Yonetim Biitce Kanunu'nun 12.
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In case the termination notice is furnished as per the im-
plementation agreement, repayments of loan and financ-
ing charges which have become payable after the assump-
tion date shall fall into the scope of debt assumption.

In addition to the foregoing, repayment amounts which
have become payable before the assumption date may
be assumed by the Secretariat of Treasury under certain
conditions notwithstanding the reason of termination. In
this respect, shareholders of the borrower company must
jointly and severally provide a surety to Secretariat of
Treasury amounting to at least 10% of the highest repay-
ment installment. In the event of satisfaction of this condi-
tion, such overdue amount, default interest and financing
charges may be assumed by Secretariat of Treasury.

However, the loans to be borrowed by the commissioned
company for (i) providing equity finance to be allocated by
the commissioned company to the project, (ii) covering in-
creases in costs arising out of the commissioned company’s
default, or (iii) financing cash needs, shall not fall into the
scope of debt assumption. Hence, despite the common un-
derstanding, Secretariat of Treasury may not assume the

maddesi uyarinca, 2014 yilinda Hazine Miistesarhi§i’nca
saglanacak borg iistlenim taahhiidii toplamda ti¢ (3) milyar
ABD Dolarr'ni agamayacaktir.

4.BORC USTLENIMINE iLiSKiN USUL

idareler, Hazine Miistesarligi tarafindan borg iistlenim
taahhiidii verilmesi istenen projeleriyle ilgili olarak ihale
sartnamesi yayimlanmadan 6nce sézlesme taslag ile bir-
likte yazili taleplerini Hazine Miistesarligi’na iletir. Hazine
Miistesarligl, sézlesme taslaginda yer alan ve borg iistle-
nimini dogrudan ilgilendiren hiikiimleri degerlendirerek,
uygun bulmasi halinde olumlu goriisiinii verir.

Borg Ustlenim Yonetmeligi uyarinca, genel ve 6zel biitce
kapsamindaki kamu idareleri icin Hazine Miistesarli§i’nin
borg {iistlenimi bakiminda yetkili kurum olarak belirlen-
mesi ve bor¢ iistlenimine konu mali yiikiimliiliiklerin
kapsam, unsur ve 6deme kosullarina ilisgkin hususlar
miizakere etmeye yetkilendirilmesi hususlari, Bakanlar
Kurulu'nun onayina sunulur. Idare, Bakanlar Kurulu ka-
rarin1 miiteakip ihaleyi yapar ve sozlesme taslagini ihale
sonrasinda yeniden Hazine Miistesarhigi’na iletir. Hazine

debts in such cases. In other words, loans to be borrowed
by the commissioned company for other financial needs
shall not fall into the scope of debt assumption.

4, PROCEDURE OF DEBT ASSUMPTION

Pursuant to the article 5 of Regulation on Debt Assump-
tion, public authorities are, prior to the announcement of
tender specifications, required to apply to the Secretariat
of Treasury in writing for the debt assumption together
with draft implementation agreement. Secretariat of
Treasury shall grant its approval if it considers such appli-
cation acceptable having evaluated provisions of the draft
agreement which are directly related to the debt assump-
tion.

As per the Regulation on Debt Assumption, Council of
Ministers is the competent authority to decide on whether
(i) to nominate the Secretariat of Treasury as an author-
ized body to assume debts in relation to public authorities
with general or special budgets and (ii) to authorize it for
negotiating the conditions of debt assumption in terms of
scope of financial obligations, content and payment terms.
Following the decision of Council of Ministers, the public
authority shall conduct the tender and submit the draft
implementation agreement to the Secretariat of Treasury
once again after the tender process. Secretariat of Treasury
shall evaluate the provisions which are directly related to
the debt assumption and give its second approval if it con-
siders such provisions acceptable.

As the final step of such procedure, the Council of Minis-
ters shall be requested to evaluate the debt assumption in
terms of financial obligations, content and payment terms.
If the Council of Ministers considers such application ac-
ceptable having evaluated the foregoing terms, the debt
assumption agreement shall be executed between Secre-
tariat of Treasury, commissioned company and lenders.

Procedure of Debt Assumption

Public authorities shall, prior to the announcement of tender
specifications, apply to the Secretariat of Treasury in writing for
the debt assumption.

Following such application, Secretariat of Treasury shall approve
and submit the application to the Council of Ministers. After that
Council of Ministers shall make its decision.

Following the decision of Council of Ministers, relevant public au-
thority shall conduct the tender and submit the draftimplementa-
tion agreement to the Secretariat of Treasury once again.

Following the Secretariat of Treasury's second approval, Council
of Ministers shall decide on whether to approve such application
once again.

Following the decision of Council of Ministers, debt assumption
agreement shall be executed between Secretariat of Treasury,
commissioned company and lenders.

Miistesarlif1 ise taslakta yer alan ve borg iistlenimini dog-
rudan ilgilendiren hiikiimleri degerlendirir ve bu hiikiim-
leri uygun bulmasi halinde ikinei uygun goriisiinii verir.

Ardindan borg¢ {istlenim anlagmasi miizakereleri sonucun-
da ortaya cikan borg tistlenimine konu mali yiikiimliiliik-
lerin kapsam, unsur ve 6deme kogullari ile teyidine iligkin
hususlar Bakanlar Kurulu'na sunulur ve Bakanlar Kurulu
kararinin alinmasim miiteakip borg¢ iistlenim anlagmasi
imzalanir.

5.HAZINE GARANTILERI

Kamu Finansmani Kanunu'ndaborg iistlenimine ek olarak,
belirli sartlar altinda hazine tarafindan garanti verilebilece-
gi de belirtilmig ve buna iligkin usul ve esaslar yine aym ka-
nunile Hazine Garantileri Yonetmeligi'nde diizenlenmigtir.
Hazine garantileri dort (4) ana baglik altinda diizenlenmig
olup bunlar; hazine geri 6deme garantisi, hazine yatirim
garantisi, hazine kars1 garantisi ve hazine iilke garantisidir.

Hazine garantileri; Kamu Tktisadi Tegebbiisler, sosyal gii-
venlik kurumlari, 6zel hukuk hiikiimlerine tabi olan ve
sermayesinin %50’si kamuya ait kuruluglar, fonlar, kamu
bankalari, yatirim ve kalkinma bankalari, biiyiiksehir be-
lediyeleri, belediyeler ve bunlara bagh diger yerel yonetim
kuruluglari lehine ve s6z konusu kurum ve kuruluglarin dig
finansman kaynakl bor¢larina iligkin olarak verilmektedir.
Hazine garantilerinin saglanmasina ve saglanan hazine ga-
rantilerinin sartlarinda degisiklik yapilmasina iligkin her
tiirlit hazirlhik, temas ve miizakereler Hazine Miistegarhg:
tarafindan yiiriitiilmektedir.

Hazine garantileri ile lehine garanti saglanan taraftan, ve-
rilecek her garanti icin bir defaya mahsus olmak kaydiyla
garanti edilen tutarin %1’ine kadar garanti iicreti alinmak-
tadir.

Kredi bor¢lusu kuruluglar, hazine garantisi altinda sagla-
nan dis kredilere iliskin geri 6demeler icin gereken tutar:
ilgili y1lin biitcelerinde &ncelikli olarak ayirmakla miikel-
leftirler. Ancak s6z konusu kuruluglarin nakit akislarinda
ortaya cikabilecek aksakliklara bagh olarak mali giiclerinin,
6demekle miikellef olduklar: kredi geri 6demesine yetme-
mesi durumunda, hazine tarafindan borcun tamamen veya
kismen iistlenilmesi talep edilebilir.

Hazine garantileri kapsamindaki borclara iligkin yapilacak
iistlenim talebi, ilgili borcun 6deme vadesinden en az on bes
(15) giin 6nce, yazili olarak ve gerekcesiyle birlikte Kamu Fi-
nansmani Genel Miidiirliigiine yapilacaktir. Ayrica, {istle-
nim bagvurusu yapilmadan 6nce Hazine Miistegarligi’ndan
kredi devralma ve ikraz anlagmasi temin edilecektir.
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5. TREASURY GUARANTEES

In addition to the debt assumption, the Secretariat of
Treasury can provide guarantees under certain conditions.
In this regard, the principles and procedure regarding such
guarantees have been regulated under the Code of Public
Financing and Regulation on Treasury Guarantees®. There
are four (4) types of treasury guarantees, namely; repay-
ment guarantee of treasury, investment guarantee of treas-
ury, collateral of treasury and governmental guarantee of
treasury.

Treasury guarantees can be provided in favor of public
economic enterprises, social security institutions, enter-
prises which are publicly owned but governed by private
law (at least 50% of their shares are owned by public), met-
ropolitan municipalities, municipalities and other mu-
nicipal corporations. It should be noted that the treasury
is allowed to provide such guarantees in favor of the public
institutions and organizations only for their overseas loan
debts. Secretariat of Treasury is authorized to conduct any
kind of negotiation with respect to provision of treasury
guarantees and amendment of the terms and conditions
thereof.

Public institution or organizations in favor of which the
treasury guarantee is provided shall pay a guarantee fee for
once in the amount of 1% of the sum guaranteed for each
guarantee.

Borrower institutions or organizations shall primarily al-
locate sufficient amounts in their yearly budgets for repay-
ment of the loans which are guaranteed by the treasury.
However, such institutions may request treasury to as-
sume the loan repayments wholly or partly in case their
financial status appear to be insufficient to cover such re-
payments due to occurrence of adverse conditions in their
income streams.

Applications for debt assumption regarding the guaran-
teed loan debts shall be made to the General Directorate
of Public Finance in writing at least fifteen (15) days prior
to repayment date of such loan debt. In addition, template
form of loan assumption and lending agreement shall be
procured from the Secretariat of Treasury prior to such
application.

Even though the term of “guarantee” implies that the “per-
son who assumes a third party’s liability shall be obliged
to reimburse the damages arising from the failure of such
third party” pursuant article 128 of the Turkish Code of
Obligation, Regulation on Treasury Guarantees states that
the guaranteed loan debts will be “assumed” by treasury.
In this respect, it can be argued that such transaction shall

be qualified as a “debt assumption” rather than
a “guarantee” as article 195 and following arti-
cles of Turkish Code of Obligations envisages
that the debt assumption is the “obligation of a
person, who executes a debt assumption agree-
ment with the debtor, to discharge the debtor of
its debts by means of fulfilling the debtor’s debt
or assuming its debts with the consent of the
creditor”. It should be noted that this may cause
ambiguity as to whether such transaction will be
considered as a guarantee or a debt assumption.

6.CONCLUSION

Certainrights such as step-in rights requested by
the lenders in strategically important projects
to be developed by the Turkish government via
build-operate-transfer model are inapplicable
in Turkish law. In addition, considering the legal
status of the project sites, certain securities such
as pledges cannot be established in favor of the
lenders. In light of the foregoing, debt assump-
tion of the treasury have been enforced as result
of the market needs and it is a mechanism being
implemented for the projects which fall within
the scope of debt assumption of treasury and
which will be developed through build-operate-
transfer model under the supervision of public
authorities with general and special budgets.
In case the implementation agreements of such
projects are terminated, the investor’s specific
loan debts can be assumed by the treasury with
the approval of the Council of Ministers. Such
debt assumption can be undertaken if the maxi-
mum amount for debt assumption in relevant
year has not been exceeded as per the Code on
Central Administration Budget.

Apart from those stated above, treasury guaran-
tees can be provided to certain public authorities
regarding their overseas loan debts. Moreover,
in order to provide debt assumption under such
guarantees, relevant public authority must ob-
tain the template form of loan assumption and
lending agreement from Secretariat of Treasury
and apply to the General Directorate of Public
Finance.

Her ne kadar Tiirk Bor¢lar Kanunu'nun 128.
maddesi uyarinca; “garanti” kavramindan
“lictincti bir kiginin fiilinin istlenilmesi” anlagil-
sa da, Hazine Garantileri Yonetmeligi'nde hazi-
ne garantisi verilmis dis finansman borc¢larinin
hazine tarafindan “iistlenilecegi” belirtilmigtir.
Bu durumda s6z konusu iglem hukuki olarak bir
garanti degil, ancak Tiirk Bor¢lar Kanunu'nun
195 ve devami maddelerinde diizenlenen “bor¢
tstlenimi” kurumu olabilecektir. Bu husus; ha-
zine tarafindan gerceklestirilecek islemin hu-
kuki olarak garanti veya borg iistlenimi olacag:
konusunda karigikliga sebep olabilmektedir.

6.SONUG

Hazinenin borg¢ {istlenimi, genel biitce kapsa-
mindaki kamu idareleri ile 6zel biitceli idareler
tarafindan yap-islet-devret modeli ile gercekles-
tirilen ve hazine borg tistlenimi kapsamina giren
projeler icin uygulanan bir mekanizmadir. S6z
konusuprojelerileilgili olarak yapilan uygulama
sozlesmelerinin feshedilmesi halinde, Bakanlar
Kurulu izni ile hazine tarafindan yatirnmcinin
belirli kredi bor¢larinin {istlenilebilmesi giin-
deme gelmektedir. S6z konusu iistlenim, hazine
icin 6ngoriilen ilgili y1l {istlenim limitine tabi
olmak kaydiyla miimkiin olabilmektedir. Ancak
hazine garantileri, belirli kamu kurumlarina,
bu kurumlarin dis borglar ile ilgili olarak veril-
mektedir. Ayrica, s6z konusu garantiler kapsa-
minda hazine tarafindan borg iistlenimi, Hazine
Miistesarligi'ndan kredi devralma ve ikraz an-
lasmasinin alinmasi ve ilgili kamu kurumu tara-
findan Kamu Finansmam Genel Miidiirliigiine
bagvurulmasi ile miimkiin olmaktadir.
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