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THE DELEGATION OF
MANAGEMENT
AND REPRESENTATION

POWERS OF THE BOARD
OF DIRECTORS INJOINT
STOCK COMPANIES

Anonim Sirketlerde
Yonetim Kurulunun
Yonetim ve Temsil

Yetkisinin Devri

OINT STOCK COMPANIES ARE LEGAL ENTITIES FOUNDED FOR
the purpose to function under a trade name, with a
fixed capital divided into shares and liability from the
obligations of which is only limited to their assets.

The organ in charge to manage and represent the joint

stock company is, however, the board of directors. In other

words, the board of directors of a joint stock company, in
principle, is entrusted with the management of corporate
affairs and business of such company. The main duties of
the board of directors are; fulfilment of the executive func-
tions, overall control and supervision of the corporate af-
fairs and representation of the company against third par-
ties. Hence; as per Article 365 of the Turkish Commercial
Code numbered 6102 (“T'CC”), right to manage and au-
thority to represent a company are granted to the board of
directors. However, the members of the board of directors
are not expected to devote their whole time and attention
to the business of the company due to such rights and au-
thorities. Moreover, unlike the old Turkish Commercial

Code numbered 6762, a new distinction between manage-

ment and representation duties of members of the board

NONIM SiRKETLER, BiR TICARET UNVANI ALTINDA iSLETIL-

mek amaciyla kurulan, sermayesi belirli ve paylara

béliinmiis olan ve borclarindan dolay: yalmizca mal

varlig ile sorumlu bulunan sirket tiirtidiir. Anonim
sirketi temsil ve ilzam gérevini iistlenen organ ise yonetim
kuruludur. Bagka bir deyisle y6netim kurullar1 anonim
sirketin kural olarak faaliyet ve kurumsal iligkilerinin yo-
netimiyle gorevlidirler. Baglica gorevleri arasinda sirketin
idaresine iligkin fonksiyonlarin yerine getirilmesi, kurum-
sal iligkilerin genel kontrol ve gézetiminin gerceklestiril-
mesi ve girketin {i¢iincii kisilere kars1 temsil edilmesi gel-
mektedir. Nitekim 6102 sayili Tiirk Ticaret Kanunu'nun
(“TTK”) 365. maddesi uyarinca yonetim hakki ve temsil
yetkisi sirket yonetim kurullarina birakilmigtir. Ancak,
yonetim kurulu tiyelerinden bu hak ve yetkileri sebebiyle
tlim vakitlerini ve dikkatlerini sirket faaliyetlerine ayirma-
lar1 beklenemez. Ayrica TTK, yiiriirliikten kaldirilan 6762
sayili eski Tiirk Ticaret Kanunu'ndan farkli olarak yonetim
kurulu iiyelerinin yonetim ve temsil yiikiimliiliiklerine
dair bir ayrim getirmigtir. TTK y6netim yetkisini idari bir
yiikiimliiliik olarak tanimlarken, temsil yetkisini 370. mad-
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of directors has been introduced under the TCC. The TCC
classifies the management authority as an administrative
duty, whereas the representation authority is put in line
with Article 370. In this regard, under the TCC, the mem-
bers of the board of directors are authorized to, partly or
entirely, delegate the management and representation
authorities, to one (1) or several members of the board of
directors or third parties to the extent permitted by the ar-
ticles of association.

1. DELEGATION OF THE MANAGEMENT AUTHORITY OF
THE BOARD OF DIRECTORS

Unless otherwise prohibited by the applicable private leg-
islation, board of directors may delegate any of its authori-
ties concerning the management. Delegation of the man-
agement authority does not only express delegation of the
authority to execute resolutions, but it also expresses the
delegation of direct management function, in other words,
the authority to make decision. Article 367 of the TCC
states the manner of delegation as follows; “The Board of
Directors may be entitled to delegate its authorities, partly
or entirely, to one or several members of the board of direc-
tors, or to a third party by inserting a special provision in the

de hitkmiine dayandirmistir. Bu baglamda yénetim kurulu
iiyeleri, yonetim ve temsil yetkilerini, esas sdzlesmede izin
verilen olciide, kismen veya tamamen bir (1) veya birkac
yonetim kurulu iiyesine veya iiciincii kigilere devretmeye
TTK uyarinca yetkili kiinmiglardir.

1. YONETIM KURULU'NUN YONETIM YETKiSiNiN DEVRI

Yirirliikteki 6zel mevzuat ile yasaklanmadig1 takdirde,
yonetim kurulu yonetime iligkin yetkilerinden herhangi
birini devredebilir. Yonetim yetkisinin devri, sadece ali-
nan kararlarin icrasinin birakilmasi degil, dogrudan yone-
tim islevinin yani karar alma yetkisinin devredilmesidir.
TTK'nin 367. maddesinde devrin ne gsekilde yapilacag:
belirtilmistir: “Yénetim kurulu esas sézlesmeye konulacak
oOzel bir hiikiimle, diizenleyecegi bir i¢ yonergeye gére, yone-
timi, kismen veya tamamen bir veya birkag yénetim kurulu
tiyesine veya lictincii kisiye devretmeye yetkili kilinabilir...”
S6z konusu hiikiim uyarinca, yonetimin devredilebilmesi
icin, (i) esas sozlesmede yonetimin devrine izin veren bir
hiikiim olmali, (ii) yonetimin devrine iligkin bir i¢ yoner-
ge hazirlanmali ve (iii) yonetim kurulu karar alarak bu ic¢
yonergeyi onaylamalidir. Bu genel kuralin istisnasi ise;
TTK’nin yonetim kurulunun devredilemez gorev ve yet-

articles of association regulating an internal directive...”.
According to the respective provision, to delegate the man-
agement authority; (i) a provision which permits the dele-
gation of the management shall take place in the articles of
association, (ii) an internal directive concerning the dele-
gation of management shall be prepared and (iii) the board
of directors shall take a resolution to approve such internal
directive. Exception to this general rule is specified under
Article 375 of the TCC, considering non-assignable duties
and authorities of the board of directors. Such authorities
stated under Article 375 are as follows:

a. Top-level management of the company and giving
instructions in this regard.

b. Determination of the company’s management or-
ganization.

c. Establishment of the necessary systems for ac-
counting and finance audit, to the extent required
by the company’s management structure.

d. Appointment and dismissal of managers and per-
sons performing the same function and signatory
authorities.

e. High-level supervision of whether the persons in
charge of management act in accordance with espe-
cially the law, articles of association, internal direc-
tives and written instructions of the board of direc-
tors.

f. Keeping the share ledger, resolution book of the
board of directors and the general assembly meeting
and discussion registrar, preparation of the annual
report and corporate governance disclosure and
submission thereof to the general assembly, organi-
zation of general assembly meetings, and enforce-
ment of general assembly resolutions.

g. Notifying the court regarding the Company’s state
of excess of liabilities over assets.

As stated above, it is possible to delegate the management
authority, partially or wholly, to one (1) or several mem-
bers of the board of directors or third parties. However, the
wholly delegation of the rights and obligations, shall refer
to the delegation of the rights and obligations which do not
fall within the scope of Article 375 of the TCC referring to
the non-assignable duties and authorities of the board of
directors. In other words, the rights and obligations speci-
fied under Article 375 of the TCC cannot be delegated. The
legislator has permitted the delegation of all of the assign-
able rights and obligations excluding the ones as specified
in Article 375 of the TCC.

The content and function of the internal directive to be
regulated to delegate the assignable rights and obligations
is stated under the rest of the paragraph 1 of Article 367
of the TCC as; “..specify the management of the company,

kilerinin belirtildigi 375. maddesinde yer almaktadir. 375.
maddede sayilan bu yetkiler agagida belirtilmektedir:

a. Sirketin iist diizeyde y6netimi ve bunlarla ilgili tali-
matlarin verilmesi,

b. Sirket yonetim tegkilatinin belirlenmesi,

c. Muhasebe, finans denetimi ve sirketin yonetiminin
gerektirdigi 6lciide, finansal planlama i¢in gerekli
diizenin kurulmasi,

d. Miidiirlerin ve ayni isleve sahip kisiler ile imza yet-
kisini haiz bulunanlarin atanmalar1 ve goérevden
alinmalari,

e. Yonetimle gorevli kisilerin, 6zellikle kanunlara, esas
sozlesmeye, i¢ yonergelere ve yonetim kurulunun
yazili talimatlarina uygun hareket edip etmedikle-
rinin iist gozetimi,

f. Pay, yonetim kurulu karar ve genel kurul toplanti
ve miizakere defterlerinin tutulmasi, yillik faaliyet
raporunun ve kurumsal yonetim aciklamasinin dii-
zenlenmesi ve genel kurula sunulmasi, genel kurul
toplantilarinin hazirlanmasi ve genel kurul kararla-
rinin yliriitiilmesi, ve

g. Borca batiklik durumunun varliginda mahkemeye
bildirimde bulunulmasu.

Yukarida belirtildigi tizere, TTK’nin 367. maddesine gore
yonetimin kismen veya tamamen bir (1) veya birkac yone-
tim kurulu iiyesine ya dai¢iincti kisiye devredilmesi miim-
kiindiir. Ancak, devrin tamamen yapilmasindan Kkasit,
TTK'min 375. maddesinde belirtilen devredilemez gorev
ve yetkiler disindaki gorev ve yetkilerin devredilmesidir.
Diger bir ifadeyle; TTK’nin 375. maddesinde sayilan gérev
ve yetkilerin devri miimkiin degildir. Bu gorev ve yetkiler
disinda kalan devredilebilir gérev ve yetkilerin tamaminin
devrine kanun koyucu izin vermistir.

Devredilebilir gérev ve yetkilerin devri i¢in hazirlanacak
ic ydnergenin islevi ve icerigi ise TTK'nin 367. maddesinin
1. fikrasinin devaminda “..sirketin yénetimini diizenlemek;
bunun icin gerekli olan gorevleri, tanimlamak, yerlerini
gostermek, ozellikle kimin kime bagl ve bilgi sunmakla
yiikiimlii oldugunu belirlemek...” seklinde tanimlanmistir.
Oyleyse, anilan yonetim kurulu i¢ yénergesi hazirlanirken,
yonetim kurulu her tiirlii kanuni kisitlamalarla beraber
esas sozlesmedeki ilgili diizenlemeleri de géz 6niinde bu-
lundurmalidir. i¢ yonerge aym zamanda iiretim, pazar-
lama ve muhasebe gibi sirket boliimlerinin yapis, igleyisi
ve fonksiyonlari ile ilgili detayh bilgiye yer verecek sekilde
sirketin yonetimini bir biitiin olarak ele almalidir. Kanun
koyucu i¢ yonergenin tescil edilmesini 6ngérmemistir. An-
cak, yonetim kurulu tiim pay sahiplerini ve menfaatlerini
ispat etmeleri kosuluyla ilgili alacaklilary; ydnetim kurulu
ic yonergesi ve yonetim yetkisinin devrine iliskin yazili
olarak bilgilendirmek zorundadir.
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define, point out the necessary duties in relation thereto,
indicate the association between the divisions by clarifying
who is reporting to whom...”. In that case, in drafting such
internal directive, the board of directors shall also consider
any legal restrictions that may be applied on the company
as well as certain relevant regulations in its articles of as-
sociation. The internal directive should also address the
company’s management as a whole including detailed
information regarding the structure, operation and func-
tions of departments such as manufacturing, marketing
and accounting. The legislator has not prescribed the reg-
istration of such internal directive. However, the board
of directors shall be obliged to inform the shareholders
in writing about the internal directive and the transfer of
authority as well as the interested creditors provided that
such interest is evidenced by such creditor.

2. DELEGATION OF THE REPRESENTATION AUTHORITY
OF THE BOARD OF DIRECTORS

As per Article 365 of the TCC, the joint stock companies
shall be represented by their board of directors. This provi-
sion refers to the external representation of the joint stock
companies, in the widest sense, including without limita-
tion to their representation at courts and governmental
authorities, and making legal transactions with third par-
ties and giving undertakings on behalf of such joint stock
companies. The representation authority shall be used by
the signatory authorities through putting their signature
under the commercial name (seal) of the company. Signa-
tory authorities who will sign under the commercial name
of the company shall be elected by the board of directors.
Such authority is a non-assignable authority of the board
of directors. First paragraph of Article 370 of the TCC in-
dicates that the company shall be represented through
joint signatures of the members of the board of directors,
in principle. In order for a company to become liable with
single signature or more than two signatures, a provision
shall be included in its articles of association in this regard.
Similar to the management authority, the delegation of the
representation authority is also permitted. In this regard,
under the TCC, representation authority may be delegated
to one (1) or several executive director or a third person
with the intention of assigning such person as a director in
charge. Moreover, second paragraph of Article 370 of the
TCC states that, at least one member of the board of direc-
tors shall have the authority to represent the company.
Delegation of management authority is subject to the pres-
ence of a special provision in the articles of association and
an internal directive regulating such matter. Even though
the delegation of the representation authority is not ex-
plicitly subject to such requirements as per Article 370 of
the TCC, deemed prevailing opinion in the legal doctrine
states that the requirements concerning the delegation

2. YONETiM KURULU'NUN TEMSIL YETKiSiNi DEVRI

TTK’nin 365. maddesi uyarinca anonim sirketler yonetim
kurulu tarafindan temsil edilir. Bu hiikiim, {i¢iincii kisilerle
hukuki islem yapilmasini, taahhiitler verilmesini, sirketin
mahkemelerde, devlet kurulusglarinda yani en genis an-
lamu ile anonim sirketlerin dis iliskide temsil edilmesini
ifade eder. Temsil yetkisinin kullanilmas, sirketin ticaret
unvani (kage) altinda imzaya yetkili olanlarin imzalariin
atilmasi suretiyle gerceklesir. Sirket unvam altinda imza
atacak imza yetkilileri yonetim kurulunca belirlenir. Bu
yetki yonetim kurulunun devredilemez yetkilerindendir.
TTK’nmin 370. maddesinin 1. fikras1 kural olarak anonim
sirketin ¢ift imza ile temsil edilmesini kabul etmistir. Tek
imzanin sirketi baglayabilmesi ya da ikiden fazla imzanin
aranmasl icin bu yénde esas s6zlesmede hiikiim bulunma-
hdir.

Yonetim yetkisi gibi temsil yetkisinin devri de miimkiin-
diir. Bu baglamda TTK uyarinca sirketi temsil yetkisi, bir
(D) veya birden fazla murahhas iiyeye veya tictincii bir ki-
siye miidiirliik etmeleri amaciyla devredilebilir. TTK'nin
370. maddesinin 2. fikras1 ayrica en az bir (1) yonetim ku-
rulu iiyesinin de sirketi temsil yetkisini haiz olmasi gerek-
tigini belirtmektedir.

Yoénetim yetkisinin devri esas s6zlesmede 6zel bir hitkmiin
bulunmasina ve diizenleyici bir i¢ ydnergenin varligina
baglanmistir. Her ne kadar temsil yetkisinin devri TTK'nin
370. maddesi ile agikca boyle sartlara baglanmamus ise de,
doktrindeki hakim kabul edilen goriise gore s6z konusu
gereklilikler temsil yetkisinin devrine de uygulanmalidir.
Doktrinde yer alan diger goriige gore ise, yonetim yetkisi-
nin devrine iligkin hiikiim, temsil devrine kiyasen uygula-
namaz ve dolayisiylaic yonerge diizenlemeye gerek yoktur.

Doktrinde hakim kabul edilen goriige gore, temsil yetkisi-
nin devri TTK’nin 367. maddesi ile birlikte ele alinmalidir.
Buna gore, temsil yetkisinin devri, yonetimin devri ile bir-
likte esas s6zlesmede hiikiim bulunmasi ve bir i¢ ydnerge-
nin hazirlanmas: suretiyle gerceklestirilebilir. Konunun
tartismali olmasi sebebiyle, her haliikarda esas s6zlesme-
deki hitkmiin hem yonetim hem de temsil yetkisinin dev-
rine izin vermesi ve i¢ yénergenin bu iki hususa dair hazr-
lanmasinda fayda bulunmaktadir.

Dikkat edilmesi gereken bagka bir husus ise, TTK’nin ultra
vires (sirketin esas sdzlesmesinde yer alan faaliyet alanlar1
kapsami diginda kalan islemler yiiriitmesine iliskin yasak)
ilkesini artik terk ettigidir. Bu sebeple, sirket temsilcileri-
nin girketin faaliyet alam kapsami diginda kalan islemler
yiiriitmeleri halinde, kars1 tarafin s6z konusu temsil yet-
kisinin kapsamini bildigi veya isin mahiyetine gore bile-
bilecek durumda oldugu ispatlanamiyorsa, séz konusu

of the management authority shall also be applicable to
delegation of the representation authority. As per another
opinion in the legal doctrine, requirements regarding the
delegation of management authority shall not apply to
the delegation of representation authority by analogy and
hence, an internal directive is not required to be prepared.

According to the deemed prevailing opinion in the legal
doctrine, the delegation of the representation authority
shall be taken into consideration within the scope of Ar-
ticle 367 of the TCC. In this regard, similar to the delega-
tion of the management authority, the delegation of the
representation authority can be made through including
a provision in the articles of association and preparing an
internal directive in this regard. Given the reason that such
topic is very debatable, it will be useful to have a provision
in the articles of association which will allow the delegation
of both the representation authority and the management
authority and to issue the internal directive in this regard.

Itis also significant to note that the TCC nolonger includes
ultra vires principle (which relates to the restriction of the
company to execute transactions falling outside the scope
of such company’s field of activity). Therefore, in case of

islemlerin sirketi bagladigi kabul edilecektir. Ancak, bu du-
rumda da sirketin riicu hakki bulunmaktadir. Buna ek ola-
rak, sirketin esas s6zlesmesinin Ticaret Sicil Gazetesi’'nde
yaymnlanmasi, bu gibi durumlarda {iciincii kisilerin iyi ni-
yetinibertaraf etmekicin yeterli olmayacaktir. Esas s6zleg-
menin tescil ve ilani ile sadece ¢ift imza ile temsil ve sube
islerine 6zgiilenen temsil yetkisi gecerli olmaktadir. Ancak
uygulamadayetkiler, iiclincii kisilerin iyi niyetinin bertaraf
edilmesi i¢in, imza sirkiileri vasitasiyla sinirlandirilmakta-
dir. Bu baglamda, imza sirkiilerinde yetkiye miktar, konu,
kurum, imza sayis1 vb. itibariyle simirlandirma getirilmesi
durumunda, sirkiilerin tescil ve ilani ile bunun ilgili tarafa
ibrazini takiben yapilan islemlerde, iiciincii kigiler iyi niyet
iddiasinda bulunamayacaklardir.

Yonetim kurulunun temsil yetkisini imza sirkiileri vasita-
styla devretmesi i¢in 6ncelikle bir karar almasi ve bu kara-
rin noter tasdikli bir niishasini Ticaret Sicil Gazetesinde
yaymnlanmasi icin ticaret sicilinde tescil ettirmesi gerek-
mektedir. Buyayin, sirket temsilcileri ve bu kisilerin temsil
yetkilerinin kapsamini da icermelidir. Onemle belirtilme-
lidir ki, gliniimiizde, uygulamada imza sirkiilerinde yetkiye
miktar, konu, kurum, imza sayis1 vb. itibariyle getirilen si-
nirlandirmalarin tescilinde ticaret sicil miidiirliikleri nez-
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the company’s representatives execute transactions fall-
ing outside the scope of company’s field of activity, those
transactions shall be deemed to be binding upon the com-
pany unless the other party to that transaction is proved to
be aware of the scope, or should have known it according
to the circumstances. However, in that case, even though
such transaction is valid, the company will have the right to
recourse. In addition to that, publishing the company’s ar-
ticles of association in the Turkish Trade Registry Gazette
will not suffice to eliminate the good faith of the third par-
ties in these circumstances. The representation authority
by using joint signatures or allocated to the branch offices
becomes valid by means of the registration and announce-
ment of the articles of association. However, in practice,
the authorities are limited by way of signature circular to
eliminate the good faith of the third parties. In this regard,
third parties cannot claim good faith in cases where the sig-
nature circular includes limitations on the representation
authority about amount, subject, authority/institution,
number of signature etc., and is registered, announced, and
submitted to the relevant party.

In order for the board of directors to delegate its represen-
tation authority by way of signature circular, the board of
directors shall make a resolution first, and then register its

dinde sorunlarla kargilagilmaktadir. Ticaret sicil miidiir-
litkleri nezdinde imza yetkisinin ancak ¢ift imza ile temsil
ve sube islerine 6zgiilenen temsil yetkisi olarak siirlan-
dirilmasi kabul edilmekte ve bu baglamda tescil islemleri
gerceklestirilebilmektedir. Imza yetkilerinin miktar, konu,
kurum, imza sayis1 vb. konularda sinirlandirmasinin isten-
mesi ve bu minvalde alinacak yonetim kurulu kararimin
ticaret sicil miidiirliikleri tarafindan tescil edilmemesi
halinde, pratikte uygulanabilecek yontem, alinan yénetim
kurulu karari ile birlikte ti¢iincti kisiye tizerinde kendi im-
zasinin bulundugu ve bir niishas: anonim sirkette kalacak
sekilde elden bir not verilmesidir.

3. DEVREDILEN YONETIM VE TEMSIL YETKiSi HALINDE
SORUMLULUK

Eger yukarida belirtildigi sekilde bir yonetim ve temsil
yetkisi devri gerceklestirilmemisse, kural olarak bu yetki-
nin tiim yonetim kurulu tiyelerine ait oldugu kabul edilir.
Ancak, yonetim kurulu bu yetkisini bir kisiye devrettiyse,
bu durumda kurul iiyeleri yerine bu kisi, fiilleri ve bunlarin
sonugclarindan 6tiiril sorumlu tutulacaktir. Yonetim kuru-
lu tiyeleri, gorevlerini tedbirli bir yoneticinin 6zeniyle ye-
rine getirmek ve sirketin menfaatlerini diiriistliik kuralla-
rina uyarak gozetmek yiikiimliiliigii altindadirlar. Yonetim

notarized version with the trade registry to be published
in the Trade Registry Gazette. Such publication must also
indicate the company’s representatives and the scope of
their representation authority.

It should significantly be noted that, nowadays in practice,
itis highly possible to encounter difficulties in registration
of the signature circulars including limitations on the rep-
resentation authority about amount, subject, authority/
institution and number of signature etc. before the trade
registry offices. As per the trade registry offices, the signa-
ture authority may only be restricted and registered as the
representation authority by using joint signatures or allo-
cated to the branch offices.

Hence, in the event there is an intention to apply limita-
tions on the amount, subject, authority/institution and
number of signature etc. of the signatory authorities’ rep-
resentation authority and the board of directors’ resolu-
tions in this regard cannot be registered before the trade
registry offices, usually, in practice, a note along with such
taken board of directors’ resolutions can be delivered to
the third party, and the company shall keep a copy thereof
for its records.

yetkisinin bir yonetim kurulu {iyesine (murahhas iiyeye)
birakilmasi halinde, murahhas iiye hem yonetimden hem
de gozetimden sorumlu olacaktir. Ancak, eger yonetim
yetkisi siradan bir ticlincii kisiye birakilirsa, yonetim ku-
rulu iiyeleri yalniz gézetim yiikiimliiliigli altindadir. Bura-
da unutulmamalidir ki, devredilemez gorev ve yetkilerin
devredilmis olmasi halinde bu gorev ve yetkilere iligkin
sorumluluk tiim {iyelerde kalmaya devam edecektir.

Bu baglamda TTK, 6762 sayih eski Tiirk Ticaret
Kanununun icerdigi miinferit ve miisterek sorumluluk il-
kesinden ayrilarak yonetim kurulu iyeleri adina farkhlas-
tirllmis sorumluluk ilkesini benimsemistir. TTK'nin 553.
maddesinin 3. fikrasinda acikca ifade edildigi iizere, temsil
yetkisini devreden kisi, bu yetkiyi devralan kisilerin seci-
minde 6zen ylikiimliiliigiinii yerine getirdiyse, o kisinin fiil
ve kararlarindan 6tiirii sorumlu tutulamayacaktir. Bagka
bir deyisle, anilan kisinin kendi kontrolii disinda bagkalar1
tarafindan gerceklestirilen kanuna aykir fiillerden &tiirii
denetim ve 6zen sorumluluguna gidilemeyecektir.

Bu sebeple, yonetim kurulu iiyelerinin sorumluluguna gi-
dilebilmesi i¢in, onlarin 6zen yiikiimliiliiklerini yerine ge-
tirmediklerinin ispatinin gerektigi acikca anlagilmaktadir.
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3.LIABILITY INCASES OF DELEGATED MANAGEMENT AU-
THORITY

In principle, if the management and representation au-
thorities are not delegated as outlined above, then they are
deemed to belong to all members of the board of directors.
If the board of directors delegates and transfers these au-
thorities, then the person who is assigned to that duty or au-
thority will be liable for its performance and consequences,
rather than the individual members of the board of direc-
tors. Members of the board of directors are responsible for
exercising their duties with due care of a prudent executive
and to protect interests of the company by acting in good
faith. In case that the management authority is delegated to
a single member of the board of directors (executive mem-
ber), such executive member shall be liable for both man-
agement and supervision. However, if the management
authority is delegated to a third person, members of the
board of directors will only be responsible for supervision.
It should be noted that, in case non-assignable duties and
authorities are delegated, the responsibility in this regard
shall remain on all of the members of the board of directors.

The TCC, in this regard, has adopted differentiated liabil-
ity for members of the board of directors whereas the old
Turkish Commercial Code numbered 6762 contained the
concept of joint and several liability. Paragraph 3 of Article
553 of the TCC explicitly states that where authorities are
delegated on a legal basis to other persons, the delegator
shall not be held liable for the delegatee’s actions and deci-
sions unless it is proven that the delegation has not been ex-
ercised with reasonable diligence. In other words, no per-
son can be held liable for the other’s illegal acts, which have
occurred out of his/her control, and neither the obligation
of supervision, nor the duty of care can be used as grounds
for holding such person liable. Therefore, it is explicitly
understood that in case of a delegation of management au-
thority, the members of the board of directors will only be
held liable if it is proved that they did not act with a reason-
able duty of care in choosing the delegatees.

On account of these facts, it would be useless to draft an in-
ternal directive including only the organizational matters
such as staff reports in terms of the content of liabilities.
The directive should also include the decision-making, ap-
pointment and assignment mechanisms to be applied to
the various departments in the company. As amatter of fact,
an internal directive prepared in detail both clarifies the
emergence of liability in certain cases (such as non-com-
pliance of documents, false declarations regarding capital,
false knowledge as to the insolvency, fault on valuation, and
collecting money from public without the Capital Market
Board’s permission for the purpose, or with the promise, of
establishing a company or to increase the capital etc.), and

Bu hususlar nedeniyle, personel tutanaklari gibi sadece
tegkilata dair konulari iceren bir i¢ yénerge hazirlamak, so-
rumluluklarin kapsami bakimindan yararli olmayacaktir.
I¢ yénergede ayni zamanda sirketin cesitli boliimlerinde
uygulanmak {izere karar alma, atama ve gorevlendirme
gibi mekanizmalara da yer verilmelidir. Nitekim, detay-
I1 olarak hazirlanmis bir i¢ yonerge, hem belirli hallerde
(belgelerde uyusmazlik, sermayeye iliskin yanlis beya-
natlar, acze dair yanls kanaat, kiymet takdirinde hata ve
bir sirket kurmak, sirketin sermayesini artirmak amaciyla
veya vaadiyle Sermaye Piyasas1 Kurulu'nun izni olmaksi-
zin halktan para toplamak gibi) sorumlulugun dogumunu
netlestirirken hem de bu sorumluluklarin azaltilmasi veya
tamamen ortadan kaldirilmasi icin yénetim kuruluna daha
iyi yonetim, kontrol ve tedbir alma hususunda yardimei ol-
maktadir.

4.SONUG

Yukarida detayl olarak aciklandigl {izere, anonim girketle-
ri temsil ve yonetim yetkisi yonetim kuruluna aittir.

Yonetim kurulu, bir i¢ ydnerge diizenlemek suretiyle yone-
tim yetkisini, esas s6zlesmede izin verilen 6l¢iide ve dev-
redilmez gorev ve yetkiler sakli kalmak kaydiyla, kismen
veya tamamen bir (1) veya birka¢ yonetim kurulu iiyesine
veya iiclincii kisilere devretmeye yetkilidir.

Yonetim kurulu, yonetim yetkisini devretmedigi takdirde
kural olarak bu yetkinin tiim y6netim kurulu iyelerine ait
oldugu kabul edilir. Aym gekilde sorumluluk da tiim {iye-
lere ait olacaktir. Yetkinin devredildigi hallerde ise dev-
ralan kigilerin seciminde 6zen yiikiimliiliigiiniin yerine
getirilmesi gerekmektedir; aksi takdirde bu kisilerin fiil ve
kararlarindan 6tiirii devreden kimseler de sorumlu tutula-
bileceklerdir. Ayrica, devredilemez gorev ve yetkiler konu-
sunda yonetim kurulu tiyelerinin sorumlulugunun devam
ettigi unutulmamalidir.

Yonetim yetkisine ek olarak, yonetim kurulu temsil yet-
kisini de bir (1) veya birden fazla murahhas iiyeye veya
ticlincii bir kisiye miidiirliik etmeleri amaciyla devredebi-
lir. Temsil yetkisinin devir islemi yonetimin devriiglemiile
benzerlik gosterir. Bu durumda, yonetim kurulu temsile
yetkili kisilerin temsil kapsamini belirler ve anilan kisile-
ri Ticaret Sicil Gazetesi'nde tescil ve ilan eder. Ancak, her
durumda en az bir (1) yénetim kurulu iiyesinin temsil yet-
kisini haiz olmas1 zorunludur. Ayrica belirtmek gerekir
ki, kanun koyucu temsil yetkisinin sadece birlikte imza ve
sube ile sinirlandirilmasina izin vermistir. Bu nedenle, ani-
lan istisnalar disinda yapilan sinirlamalar {iciincii kigilere
kars1 ancak, ticiincti kiginin bu bilgiye vakif oldugu ispatla-
narak ileri siiriilebilir.

helps the board of directors to better manage, control and
take steps to reduce or eliminate these liabilities.

4.CONCLUSION

As explained in detail above, management and represen-
tation authority of the joint stock company belongs to the
board of directors. Board of directors may, partly or entirely,
delegate its management authority, except for the non-as-
signable duties and authorities, to one (1) or several mem-
bers of the board of directors or third parties to the extent
permitted by the articles of association.

In cases where the management authority is not delegated,
thenitis deemed tobelong to all members of the board of di-
rectors. Similarly, the liability arising thereto shall also be-
long to such members of the board of directors. In the event
that the management authority is delegated, the delegator
shall be held liable for the delegatee’s actions and decisions
unless the delegation has been exercised with reasonable
diligence. Additionally, it should be noted that the respon-
sibility for the non-assignable duties and authorities shall
remain on the board of directors.

In addition to the delegation of the management authority,
representation authority may also be delegated to one (1) or
several executive director or a third person with the inten-
tion of assigning such person as a director in charge. Delega-
tion of representation authority bears a similarity with the
delegation of management authority. In such a case, board
of directors shall determine the scope of the representation
authority of the company’s representatives and register
and announce the said persons in the Trade Registry Ga-
zette. However, in any case, at least one (1) board member
shall have the authority to represent the company. Further-
more, the legislation has indicated that the representation
authority may only be restricted as the representation au-
thority by using joint signatures or allocated to the branch
offices. Therefore, limitations other than such exceptions
can be applicable only if it is proved that third parties are
aware of the scope or should have known it according to cir-
cumstances.

In addition to the foregoing, TCC abandons ultra vires prin-
ciple. The company, in principle, shall be held liable from
all the actions made by the representatives holding the
signatory authority on behalf of the company, even though
such actions are not within the scope of the field of activity.
However, in that case, even if such transaction is valid, the
company will have the right to recourse. In other words, the
members of the board of directors responsible to make a
transaction which does not fall within the scope of compa-
ny’s field of activity, will also be responsible to indemnify all
the losses that the company may incur in relation thereto.

Yukaridakilere ek olarak, TTK, ultra vires ilkesini terk
etmistir. Artik, sirketin igletme konusu dahilinde olmasa
dahi kural olarak imza yetkililerinin yaptig: tiim islemler
sirketi baglayacaktir. Ancak yapilan islem gecerli olsa bile
sirketin riicu hakki bulunmaktadir. Bir diger ifadeyle, sir-
ketin istigal konusuna girmeyen bir konuda islem yapan
yonetim kurulu iiyelerinin zarar1 tazmin etmesi istenecek-
tir.
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