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ABSTRACT

A bank letter of guarantee is a kind of guarantee
agreement that stipulates that the risks that may
arise from the relationship between the beneficia-
ry and the addressee are undertaken by the bank,
and that in the event that the risk occurs, a payment
of a certain amount will be made. Although there is
no party limitation as a rule, the issuer of the bank
letter of guarantee, which has a wide place in prac-
tice, is the bank itself, and since the responsibility
of the bank has a legal nature independent of the
main debt, the risk will not disappear as long as it
continues.
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OZET

Banka teminat mektubu, lehtar ile muhatap arasin-
daki iliskiden dogmasi muhtemel rizikolarin banka
tarafindan taahhut altina alinmis oldugu, rizikonun
gerceklestigi durumda belirli bir meblaga kadar dde-
menin yapilacagini duzenleyen bir tur garanti sozles-
mesidir. Uygulamada genis yer tutan banka teminat
mektubunun duzenleyicisi, kural olarak herhangi bir
taraf sinirlamasi olmamasina ragmen bankalar olup,
bankanin sorumlulugu asil borgtan bagimsiz bir hu-
kuki niteligi haiz olmasi nedeni ile risk devam ettigi
surece ortadan kalkmayacak, devam edecektir.
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THE RESPONSIBILITY OF BANKS IN CONVERSION
OF BANK GUARANTEE LETTERS INTO CASH

In this article; after the evaluations of the basic concepts and relations, the limitations of the
bank’s liability upon payment requests are examined.

Bu makalede; temel kavram ve iliskilere dair degerlendirmelerin ardindan, 6deme talebi {izerine
bankanin sorumlulugunun baslangici ve smir1 incelenmistir.

4

FOOTNOTE

1 Yargitay T. 13.12.1967, E. 66/16,

K. 7.

2 Yargitay T. 11.06.1969, E. 69/4, K.

96/6.

I.INTRODUCTION

Since itis essential to establish and maintain
rapidly developing commercial relations
based on a certain level of trust in today’s
commercial life, letters of guarantee given by
banks are of great importance in order to pro-
tect the interests of the parties in cases where
the contract is not performed properly or at
all. In this article, firstly, the discussion about
the letters of guarantee, whose legal nature is
controversial, is mentioned, and the legal na-
ture of the relationship between the parties
is also explained. After the evaluations of the
basic concepts and relations, the limitations
of the bank’s liability upon payment requests
are examined.

I1. LEGAL NATURE OF
THE LETTER OF GUAR-
ANTEE

As a result of the development of the econ-
omy, the use of bank letters of guarantee
has become widespread in order to ensure
that the counter act will be fulfilled in the
contracts made between the parties and to
establish trust in commercial relations. Bank
letters of guarantee emerged as a result of
this uncertainty and insecurity in commercial
relations, and as a result of their widespread
use, they took their place in Turkish law and

1. GIRIS

GUnumuz ticari hayatinda, hizla gelisen ticari
iliskilerin belirli bir gtvene dayali kurulmasi
ve devam ettirilmesi elzem oldugundan, s6z-
lesmenin hi¢ veya geregi gibi ifa edilmedigi
durumlarda taraf menfaatlerinin korunabilme-
si adina bankalar tarafindan verilen teminat
mektuplar buyuk énem arz etmektedir. Bu
makalede ilk olarak hukuki niteligi tartismali
olan teminat mektuplar hakkindaki tartisma-
ya deginilmis, taraflar arasi iliskinin hukuki
niteligi de anlatilmigtir. Temel kavram ve ilis-
kilere dair degerlendirmelerin ardindan, 6de-
me talebi Uzerine bankanin sorumlulugunun
baslangici ve siniri incelenmistir.

II. TEMINAT MEKTUBU-
NUN HUKUKI NIiTELiGi

Ekonominin gelismesi neticesinde ticari ilis-
kiler arasindaki guven tesisinin saglanmasi
amaci ile taraflar arasinda yapilan s6zlesme-
lerde karsi edimin ifa olunacaginin temini inti-
yaci sonucunda banka teminat mektuplarinin
kullanimiyayginlagmistir. Banka teminat mek-
tuplan ticariiliskilerdeki bu belirsizligin ve gu-
vensizligin bir neticesi olarak ortaya ¢ikmis
olup, kullaniminin yayginlagsmasi neticesin-
de Turk hukukunda da yerini almig ve niteligi
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led to discussions about their nature. Let-
ters of guarantee, which do not have a legal
definition, are expressed in practice as doc-
uments that assume a duty of guarantee, in
which the responsibility of the bank’s benefi-
ciary, thatis, the risk that may arise as a result
of the behavior, is undertaken by the bank.

The legal nature of the letters of guarantee
is also controversial, and has been changed
with two different decisions of the joint
chambers of the Court of Cassation. Regard-
ing this debate, the Court of Cassation con-
cluded that the letters of guarantee have the
element of guarantee with two decisions of
joint chambers given in 1967 and 1969. In
its decision to consolidate the case law dat-
ed 13.12.1967 and numbered E. 66/16, K.
7, the Court of Cassation accepted that the
letter of guarantee constitutes the commit-
ment of the act of the third party and that the
guarantee commitment given by the issuer
of the letter is independent of the main debt
relationship’. In the second decision of joint
chambers on the subject dated 11.6.1969
and numbered E. 69/4, K. 96/6, the opinion
that the letter of guarantee is a guarantee
contract of the act of the third party within
the meaning of Article 110 of the Turkish
Code of Obligations was accepted?.

TEMINAT MEKTUPLARININ NAKDE
GCEVRILMESINDE BANKANIN SORUMLULUGU

konusunda tartismalara yol agmistir. Kanuni
anlamda bir tanimi mevcut bulunmayan te-
minat mektuplari, uygulamada bankanin leh-
tann davranis sorumlulugunun yani davranis
neticesinde ortaya ¢ikabilecek riskin banka
tarafindan Gstlenildigi, garanti niteligine haiz
bir goérev Ustlenmekte olan belgeler seklinde
ifade edilmektedirler.

Teminat mektuplarnnin hukuki niteligi hususu
da tartismali olup, teminat mektubunun hu-
kuki niteligi Yargitay'in iki farkli ictihadi Bir-
lestirme Karari ile degistirilmistir. Bu tartisma
hakkinda Yargitay, 1967 ve 1969 yillarinda
vermis oldugu ikiictihadi birlestirme karariile
teminat mektuplarinin garanti niteligine haiz
olduguna netice getirmistir. 13.12.1967 tarihli
ve E.66/16, K. 7 sayiliictihad birlestirme kara-
rinda Yargitay, teminat mektubunun ug¢uncu
kisinin fiilini taahhut teskil ettigini ve mektubu
duzenleyip veren tarafindan verilen garanti
taahhadunun temel borg iliskisinden bagim-
siz oldugunu kabul etmistir'. 11.06.1969 ta-
rih ve E. 69/4, K. 96/6 sayili konu hakkindaki
ikinci ictihadi Birlestirme Kararinda ise temi-
nat mektubunun Turk Borglar Kanunu madde
110 anlaminda Ucuncu kisinin fiilini taahhat
niteliginde bir garanti sdzlesmesi oldugu go6-
rusu kabul edilmigtir2.

| MAKALELER |

A

1 Yargitay T. 13.12.1967, E. 66/16,
K. 7.

DiPNOT

2 Yargitay T. 11.06.1969, E. 69/4,
K. 96/6.
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In addition to the lack of a specific definition
in the legislation, letters of guarantee with
different legal qualifications have emerged
in order to protect different legal interests in
practice. As a result of this, letters of guaran-
tee are referred to with different definitions
in the doctrine.

According to Tekinalp, “It is a contract in
which the bank guarantees to pay a certain
amount to the third party that is in a position
to enter into any legal relationship with its cus-
tomer, regardless of the customer’s failure to
fulfill the debt arising from this relationship or
the non-performance of any action, only if a
feared event occurs™.

Reisoglu defined bank letters of guarantee
as “guarantee contracts aiming at collateral”
and described them as “guarantee contracts
aiming to guarantee, as in other guarantee
contracts, are independent of the basic re-
lationship between the beneficiary and the
addressee and a certain risk is undertaken by
the guarantor™.

In light of the Court of Cassation decisions
and related definitions, if the legal nature of
the bank letters of guarantee is accepted as
a guarantee contract in accordance with the
prevalent opinion, it is generally accepted
that the bank has committed to compensate
the loss to be incurred by a certain or deter-
minable amount upon the realization of the
risk specified in the bank letter of guarantee.
In accordance with the prevailing opinion,
it can be defined as the manifestation of a
guarantee contract between the addressee
and the bank, which has the quality of under-
taking the act of the third party.

Mevzuatta belirli bir tanimi olmamasinin ya-
ninda uygulamada farkli hukuki menfaatlerin
korunmasi amaci ile farkli hukuki niteliklere
haiz teminat mektuplari ortaya ¢ikmistir. Bu-
nun neticesinde de doktrinde teminat mek-
tuplari farkli tanimlamalar ile anilmistir.

Tekinalp’e gore; “banka teminat mektuplari ile
bankanin, masterisinin istemi tizerine mugte-
risiyle herhangi bir hukuki iligkiye girme duru-
munda bulunan tguncu, kisiye, musterisinin
bu iliskiden dogan borcunu yerine getirme-
mesi veya herhangi bir edimin ifa edilmemesi
ile alakasi olmadan, sadece korkulan bir olayin
vukuu halinde belirli bir meblaga kadar 6de-
mede bulunmayi garanti ettigi sézlesmedir”>.

Reisoglu; banka teminat mektuplarini, “temi-
nati amaclayan garanti s6zlesmeleri” olarak
tanimlamis, “diger garanti sézlesmelerinde
oldugu gibi teminati amaglayan garanti s6z-
lesmelerinin de lehtar ile muhatap arasindaki
temel iliskiden bagimsiz oldugunu ve belli bir
riskin garantiveren tarafindan tstlenildigi s6z-
lesmeler” olarak nitelemistir“.

Yargitay kararlari ve ilgili tanimlamalar isigin-
da, agirlikli gbérus uyarinca, banka teminat
mektuplarinin hukuki niteliginin bir garanti
sOzlesmesi mahiyetine haiz oldugunun ka-
bul edilmesi durumunda, genel olarak ban-
ka teminat mektubunda belirtilen riskin ger-
ceklesmesi Uzerine bankanin ortaya cikacak
zarar belirli veya belirlenebilir nitelikteki bir
meblag miktarinca gidermeyi taahht etmis
oldugu seklinde; hakim gorus uyarinca ise,
Ucuncu kisinin fiilini Gstlenme niteligine haiz
bir garanti s6zlesmesinin muhatap ile banka
arasinda tezahr etmesi seklinde tanimlana-
bilecektir.
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I1l. THE PARTIES TO THE
RELATIONSHIP OF THE
LETTER OF GUARANTEE
AND THE NATURE OF
THE RELATIONSHIP BE-
TWEEN THEM

A. Guarantor - Bank

In the letter of guarantee relationship, the
bank issues the letter of guarantee and un-
dertakes to pay the amount in proportion to
the loss that arises depending on the reali-
zation of the risk. All real and legal persons
who have the capacity to make a contract
can be a contracting party as a guarantor.
However, although in practice banks are un-
derthe guarantee obligation, there is, in fact,
no restrictive provision stating that letters of
guarantee can only be issued by the bank.

B. Guaranteed - Addressee

The addressee is the other party in both the
basic debt relationship and the collateral
agreement with the bank. With the guar-
antee agreement, the bank undertakes to
compensate for the loss that may arise in
the event of the beneficiary failing to fulfill
its performance obligation properly, and
arranges this guarantee commitment with a
letter of guarantee. In this sense, the letter of
guarantee is a legal structure that is arranged
between the addressee and the bank, where
the addressee who receives the guarantee
does not have any responsibility towards the
bank.

C. Beneficiary

Although the beneficiary is not a party to the
bank letter of guarantee relationship as the
third party, he/ she is the reason for the es-
tablishment of this relationship. In addition,
it is the party requesting the bank to provide
a guarantee in favor of the beneficiary, and
upon this request, a bank letter of guarantee
will be issued between the addressee and
the bank. In this way, the receivable of the
addressee that derives its source from the
basic debt relationship will be committed by
the bank and the receivable will be under the
guarantee responsibility of the bank. At this
point, the contractual relationship between
the beneficiary and the addressee does not

TEMINAT MEKTUPLARININ NAKDE
CEVRILMESINDE BANKANIN SORUMLULUGU

11l. TEMINAT MEKTUBU
ILISKiSININ TARAFLARI
VE ARALARINDAKI iLis-
KINiN NiTELIGI

A. Garanti Veren - Banka

Teminat mektubu iliskisinde, banka teminat
mektubunu duzenlemekte ve riskin gercek-
lesmesi sartina bagli olarak ortaya ¢ikan zarar
oraninca meblagi 6demeyi taahhut ederek
borg altina giren taraftir. S6zlesme yapma
ehliyetine haiz tum gergek ve tuzel kisiler ga-
ranti veren sifati ile s6zlesme tarafi olabilecek-
tir. Ancak uygulamada garanti yakamlulugu
altina bankalar girmekte olup, aslinda hukuki
anlamda teminat mektuplarinin yalnizca ban-
ka tarafindan duzenlenebilecegine dair her-
hangi bir kisitlayict hukum bulunmamaktadir.

B. Garanti Alan - Muhatap

Muhatap hem temel borg iligkisinin hem de
banka ile yapilan teminat sézlesmesinin di-
ger tarafidir. Banka, teminat sozlesmesi ile
lehtarin edim yukumlulaguni uygun olarak
yerine getirememesi rizikosu ihtimalinde orta-
ya ¢ikacak zarari gidermeyi taahhtt etmekte,
bu garanti taahhtdunt teminat mektubu ile
duzenlemektedir. Bu anlamda bakildiginda,
teminat mektubu muhatapile banka arasinda
duzenlenen, garanti alan muhatabin bankaya
karsin herhangi bir sorumlulugunun bulun-
madigi hukuki bir yapidir.

C. Lehtar

Lehtar, edimi Ustlenilen Gg¢uncu kisi olarak
banka teminat mektubu iligskisinin bir tarafi
olmamasina karsin, bu iliskinin kurulma se-
bebi olan kisidir. Bunun yaninda lehtar; lehine
teminat verilmesini bankadan talep eden ta-
raf olup, bu talep Uzerine muhatap ve banka
arasinda banka teminat mektubu duzenlene-
cektir. Temel borg iligkisinden kaynagini alan
muhatabin alacagi bu yolile banka tarafindan
taahhut altina alinarak, alacak bankanin ga-
ranti sorumlulugu altina girmis olacaktir. Bu
noktada lehtar ile muhatap arasindaki s6zles-
meseliliski bankayiilgilendirmemekte, ancak
rizikonun gerceklesmesi ve usuline uygun
tazmin talebi mevzu bahis oldugunda muha-
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3 Unal Tekinalp, Banka Hukukunun
Esaslari, 2. Baski, Vedat Kitapgilik, is-
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concern the bank, but when the risk is real-
ized and the demand for duly compensation
is in question, the basic debt relationship
will be important in terms of whether the ad-
dressee abuses this right®.

D. Basic Relationship Be-
tween Beneficiary and Ad-
dressee

Guarantee contracts and, in this sense, bank
letters of guarantee contain a tripartite re-
lationship. In the bank letters of guarantee,
the bank undertakes the loss arising from the
beneficiary’s failure to perform or not perform
properly based on a valid contract signed
between the beneficiary and the addressee.
The relationship between the beneficiary
who has a customer relationship with the
bank and the other party of the contract is
called the “fundamental debt relationship”®.
The legal nature of this relationship is not im-
portant for the guarantee commitment, and
the relationship between the beneficiary and
the addressee may arise from all kinds of le-
gal reasons.

E. Reciprocal Relationship
Between Beneficiary and
Bank

The relationship between the beneficiary,
who applied to the bank with the aim of in-
demnifying the damage that will arise in the
event that he/ she does not perform his/her
performance in the basic debt relationship
duly or at all, and the bank is called the “re-
ciprocal relationship”. In the bank letter of
guarantee relationship, which is arranged
upon the beneficiary’s request from the bank
to compensate for this loss, the relationship
between the bank and beneficiary due to this
liability entered in favor of the beneficiary is
called a reciprocal relationship’.

As a result of the bank’s payment to the ad-
dressee upon the occurrence of the risk,
the paying bank will be able to demand the
amount paid from the beneficiary based on
the reciprocal relationship. In practice, with-
in the framework of the counter-guarantee
agreement between the bank and the ben-
eficiary, the bank will be able to receive a
refund of the amount paid by using its right
of recourse®.

tabin bu hakkini kétaye kullanip kullanma-
digi noktasinda temel borg iliskisi 6Gnem arz
edecektir®.

D. Lehtar ile Muhatap Arasin-
daki Temel iliski

Garanti s6zlesmeleri ve bu minvalde banka
teminat mektuplar tglu bir iligki icerir. Ban-
ka teminat mektuplarinda, lehtar ile muhatap
arasinda imzalanan gecerli bir sdzlesmeye
dayanarak, lehtarin edimini ifaetmemesinden
veya uygun ifa etmemesinden kaynaklanan
zaran muhataba kargi banka taahhat eder.
Banka ile arasinda musteri iliskisi bulunan
lehtar ve sozlesmenin diger tarafinda olan
iliskiye “temel borg iliskisi" adi verilmektedir®.
Bu iligkinin hukuki niteligi garanti taahhudu
acisindan 6nem arz etmeyip lehtar ile muha-
tap arasindaki iliski her tarli hukuki sebepten
kaynaklanabilmektedir.

E. Lehtarile Banka Arasinda-
ki Karsilik iligkisi

Temel borg iliskisindeki edimini uygun ifa
etmemesi veya hic ifa etmemesi ihtimaline
karsin ortaya cikacak ve muhatabin ugraya-
cagi zararin tazmin edilmesi amaci ile banka-
ya basvuran lehtar ile banka arasindaki iligki
“karsilik iligkisi” olarak adlandirilmaktadir.
Lehtarin bankadan ortaya cikabilecek bu
zarar gidermesi talebi Uzerine duzenlenen
banka teminat mektubu iliskisinde, banka-
nin lehtar lehine girmis oldugu bu sorumluluk
yukamlultgu nedeni ile aralarindaki iliskiye
karsilik iliskisi denilmektedir’.

Riskin dogmasi tzerine bankanin muhataba
6deme yapmasi neticesinde, 6demede bu-
lunan banka 6demede bulundugu miktari
lehtardan karsilik iliskisine dayanarak talep
edebilecektir. Uygulamada banka lehtar ile
arasindaki kontrgaranti s6zlesmesi cerceve-
sinde, riicu hakkini kullanarak édedigi meb-
lag miktarinca geri 6deme alabilecektir®.
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F. Guarantee Relationship
Between the Bank and Ad-
dressee

This legal relationship established between
the addressee and the bank, which is com-
pletely independent of the basic debt, is for
the purpose of collateral and bears the na-
ture of undertaking the act of the third party.
This independent relationship will continue
to exist even if the basic relationship between
the beneficiary and the addressee is invalid.
Although different opinions have been put
forward as a result of some discussions about
the legal nature of this relationship, it has
been agreed that this relationship is a guar-
antee contract for the purpose of collateral,
as a result of the decision of the joint cham-
bers of the Court of Cassation®.

IV. REQUESTING BANK
LETTER OF GUARANTEE
TO TURN INTO CASH AND
PAYMENT PROCESS

A. Beginning and Limit of the
Bank’s Liability

The responsibility of the bank is considered
to have started as a rule if the letter of guar-
antee is accepted by the addressee with the
arrangement of the bank°. Since the letter of
guarantee is drawn up between the parties,
it is important for the limits of the bank’s lia-
bility that the limits of the risk to be realized
are specific oridentifiable, asitis a guarantee
contract. In this sense, as the Court of Cassa-
tion has also stated in a decision, the possi-
bility that the guarantor may be held liable for
the exceeded limit is acceptable only within
reasonable limits, and it must be accepted
that the excessive limit exceeding cannot
remain within the scope of the guarantee.
From this point of view, it will be possible and
valid that the risk arising from a certain and
determinable amount, and again, a certain
contractual relationship is under the guaran-
tee commitment, rather than all relationships
between the beneficiary and the addressee.

Since the bank is under a guarantee debt
obligation, the bank’s payment obligation
will also arise if the risk arises. When there
is an encashment request duly made by the

TEMINAT MEKTUPLARININ NAKDE
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F. Banka ile Muhatap Arasin-
daki Garanti iliskisi

Muhatap ile banka arasinda kurulan bu temel
bor¢tan tamamen bagimsiz hukuki iligki te-
minat amagcl olup, tguncu kisinin fiilini Gst-
lenme niteligi tasimaktadir. Bu bagimsiz iliski,
lehtar ile muhatap arasindaki temel iligkinin
gecersiz oldugu durumda dahi varligini mu-
hafaza etmeye devam edecektir. Bu iligkinin
hukuki niteligi hakkinda birtakim tartismalar
sonucu farkli gorusler ortaya atilmig olsa da
Yargitay'in ictihadi birlestirme kararn neti-
cesinde bu iligkinin teminat amacli garanti
sozlesmesi oldugu hususunda mutabik ka-
linmistir®.

IV. BANKA TEMIiNAT
MEKTUBUNUN PARAYA
CEVIRILMESININ TALEP
EDILMESi VE ODEME SU-
RECI

A. Bankanin Sorumlulugunun
Baslangici ve Bu Sorumlulu-
gun Sinin

Bankanin duzenlemesi ile teminat mektu-
bunun muhatap tarafindan kabul edilmesi
gerceklestigi takdirde, bankanin sorumlulu-
gunun kural olarak baslamis oldugu kabul
edilir'®, Taraflar arasinda duzenlenen teminat
mektubunun; bir garanti sdzlesmesi niteligi
tasiyor olusu sebebi ile gerceklesecek riskin
sinirlarinin belirli veya belirlenebilir olmasi,
bankanin sorumlulugunun sinirlar agisindan
onem arz etmektedir. Bu anlamda, Yargitay'in
da bir kararinda yer vermis oldugu Uzere, ga-
ranti verenin asilan limitten sorumlu tutulma
ihtimali ancak makul olculer kapsaminda
kabul edilebilir nitelikte olup, asiri limit agimi
durumunun garanti kapsami icerisinde kala-
mayacaginin kabul edilmesi gereklidir, huk-
mu verilmistir. Buradan hareketle, lehtar ile
muhatap arasindaki tum iliskilerden ziyade,
belirli ve belirlenebilir bir meblag ile sinirli ve
yine belirli bir sozlesmesel iliskiden dogan ris-
kin garanti taahhudu altinda olmasi mamkan
ve gecerli olacaktir.

Banka bir garanti borcu yukumlulugu altinda
oldugundan riskin dogmasi halinde banka-
nin 6deme yukumlulagu de ortaya ¢ikmig
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addressee, the bank is obliged to compen-
sate the lawful payment request after the ob-
ligated inspection. In the letters of guarantee
where the payment record is available in the
first written request, the bank has to process
the cash conversion immediately without ex-
amining the existence of the risk.

In addition, the liability of the bank will con-
tinue to exist even if the main contract is null
and void, since the guarantee contract is in-
dependent of the underlying debt relation-
ship™.

B. Request for Payment

The suitability of the payment request has
certain conditions that must be checked
by the bank. If these conditions are met, the
bank will be able to respond positively to the
payment request and fulfill the compensa-
tion request of the addressee. The relevant
conditions are examined below.

1. Form and Content of the Pay-

olacaktir. Muhatap tarafindan usule uygun
olarak yapilmis bir paraya ¢cevirme talebi
mevcut oldugunda, banka inceleme yukum-
lalugunun ardindan hukuka uygun édeme
talebini tazmin etmekle mukelleftir. ilk yazili
talepte 6deme kaydinin mevcut oldugu temi-
nat mektuplarinda ise banka rizikonun varligi-
na dair birincelemede bulunmaksizin derhal
paraya cevirme islemini yapmak zorundadir.

Buna ek olarak, garanti sozlesmesinin temel
borg¢ iliskisinden bagimsiz bir nitelige haiz
olmasi nedeni ile bankanin sorumlulugu asil
sozlesme hukumsuz olsa dahi varligini sur-
durecektir™.

B. Odeme Talebi

Odeme talebinin uygunlugunun, banka tara-
findan denetlenmesi gereken birtakim sartlari
bulunmaktadir. Bu sartlarin saglanmasi duru-
munda banka ddeme talebine olumlu yanit
vererek, muhatabin tazmin talebini yerine ge-
tirebilecektir. ilgili sartlar incelenecek olursa;

1. Odeme Talebinin Sekli ve ice-

ment Request

a. Condition for the Payment Re-
quest to be in Writing

Contrary to the usual practice, although there
is no need for a specific form of payment re-
quest as arule, it has been decided that there
will be a payment obligation upon the first
written request in the content of the letter of
guarantee’. In the letters of guarantee stat-
ing that the payment will be made upon the
first written request in question, the parties
have agreed that the payment will be sub-
mitted in writing. Whether this is a validity
condition is controversial in the doctrine, and
some authors argue that it constitutes a con-
dition of proof. According to Barlas, one of
the authors who argues that there is a condi-
tion of proof, a written request requirement is
added to the compensation letters in order to
constitute evidence in terms of proof in case
the banks recourse to the beneficiary based
on a counter-guarantee, and in this way, it is
aimed to eliminate any legal proof problems
in the case of recourse™.

According to another opinion, this request of
the addressee is a condition of validity, and itis
stated that the bank’s rejection of the requests
not submitted in writing will be justified.

rigi

a. Odeme Talebinin Yazili Olmasi
Sarti

Uygulamanin aksine 6deme talebinin kural
olarak belirli bir sekli bulunmasina gerek ol-
mamasina ragmen, uygulamaya bakildigin-
da teminat mektubunun iceriginde ilk yazili
talep Uzerine 6deme yukumlulugunun mev-
cutolacagi kararlastinlmistir’2, S6z konusu ilk
yazili talep Uzerine 6deme yapilacagina dair
serhin bulundugu teminat mektuplarinda
taraflar 6demenin yazili olarak ibraz edile-
cegine mutabik kalmislardir. Bu hususun bir
gecerlilik kaydi olup olmadigi konusu 6gre-
tide tartismali olup, bazi yazarlar bunun bir
ispat sarti teskil ettigini savunmaktadirlar™.
ispat sarti oldugunu savunan yazarlardan
Barlas’a gore, bankalarin kontrgarantiye da-
yali olarak lehtara rucu ettigi durumda ispat
bakimindan delil teskil etmesi adina tazminat
mektuplarina yazili talep sartinin konuldugu
ve bu yol ile rucu ihtimalinde hukuken her-
hangi bir ispat probleminin bertaraf edilmesi
hedeflenmistir.

Bir diger goruse gore ise muhatabin bu ta-
lebi bir gecerlilik sarti niteliginde olup, yazili
sekilde ibraz edilmeyen taleplerin banka ta-
rafindan reddinin hakli olacagi belirtilmistir.
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b. Condition of Notification of
Risk Occurrence

A certain risk is guaranteed in the letters of
guarantee, and it is controversial whether it
should be declared that the guaranteed risk
has been realized in the written request for
the letter of guarantee. The Court of Cassa-
tion, in a decision on this issue, ruled that if
the addressee is notified in the request that
the beneficiary has not fulfill the contrac-
tual obligation, the bank will be under the
obligation to pay. In line with this decision,
in another decision of the Court of Cassa-
tion, the verdict was given that “an abstract/
vague letter written by the addressee to the
guarantor bank which does not include the
explanation that the risk has occurred is not
considered sufficient”s.

However, in another decision, the opposite
view was adopted and it was stated that it
was not necessary to state that the risk had
occurred while making a claim for compen-
sation. Considering the relevant decision, it
was said that, “...If the addressee requests
compensation for the letter of guarantee by
informing that the beneficiary respondent X
has not fulfilled his contractual obligations
partially or completely, the plaintiff bank
should not have to examine whether the
beneficiary fulfilled his obligations and must
immediately pay the requested amount. On
the other hand, while it is possible for the
beneficiary to prevent the payment by tak-
ing a temporary injunction from the court for
the non-payment of the letter of guarantee,
by not doing this, it is not appropriate to bur-

TEMINAT MEKTUPLARININ NAKDE
GCEVRILMESINDE BANKANIN SORUMLULUGU

b. Riskin Gergeklestiginin Bildiril-
mesi Sarti

Teminat mektuplarinda belirli bir risk garanti
edilmis olup teminat mektubuna iliskin yazili
talepte, garanti edilen riskin gerceklestiginin
beyan edilip edilmemesi hususu ise tartis-
malidir. Yargitay bu konuya iligkin olarak bir
kararinda, muhatabin lehtarin s6zlesmesel
yukumlulagu yerine getirmediginin talepte
bildirilmesi durumunda bankanin 6deme yu-
kumlulagu altina girecegine hukmetmistir. Bu
kararile ayniydnde olacak sekilde, Yargitay'in
bir kararinda; “muhataba garantér bankaya
yazdigiverizikonun gerceklestigi aciklamasini
icermeyen soyut yazisi yeterli géralmemigtir’
hukma verilmistir?s,

Ancak bir bagka kararinda aksi gorus benim-
senmis ve tazmin talebinde bulunurken riskin
gerceklestiginin belirtilmesine luzum olmadi-
g1 ifade edilmistir. ilgili karara bakildiginda;
“... Davaci bankanin, muhatapca, lehtar davali
X'in kismen veya tamamen akdi yakumluluk-
lerini yerine getirmedigini bildirerek teminat
mektubunun tazminini istemesi halinde, leh-
tarin yukumlaluklerini yerine getirip getirme-
derhalistenilen tutari 6demesi gerekmesine,
diger taraftan lehtarin teminat mektubunun
6denmemesiicin mahkemeden tedbir karari
alarak 6demeyi engellemesi mumkun iken
bunu yapmayarak, bu ihmalkar davraniglari-
nin sonuglarini, yakamlualagunu yerine getir-
mekten baska bir islemde bulunmamis olan
bankaya yuklemenin yerinde olmamasina ve
davali vekilinin cevap layihasindaki beyani-
nin acik ve kesin kabul niteliginde bulunma-
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den the results of these negligent behaviors
to the bank that has not taken any action
other than fulfilling its obligation, and since
the statement of the defendant’s attorney
in the reply petition is not in the nature of a
clear and definitive acceptance, the request
of revision of the decision, which does not
include any of the situations listed in Article
440 of the HUMK, should be rejected”. In cas-
eswhere itis not stated that the risk has been
realized, it has been decided that the bank
has the obligation to pay’e.

Apart from these contradictory decisions of
the Court of Cassation, according to an opin-
ion defended by Arkan and Reisoglu in the
doctrine, unless otherwise stated in the letter
of guarantee, it should be stated that the risk
has been realized with the payment request,
but there is no need to prove it in any way".

c. Specifying the Amount to be
Converted to Cash

The letter of guarantee requested for pay-
ment and the amount requested must be
clearly stated. Otherwise, the bank will be
able to avoid making the payment due to
the uncertainty of the demand. As can be
seen in a Court of Cassation decision in this
direction; “.. first of all, it should be taken into
account that the risk, amount and date of
each letter of guarantee given to the plaintiff
administration is different. It was also not ex-
plained in both the encashment request and
in the lawsuit that from which letter of guaran-
tee risk the requested amount arises. While it
should be requested from the plaintiff to clar-
ify which letter of guarantee risk this amount
originates from, it was not considered correct
to decide on executing interest from the date
of the first request without taking this matter
into account” it has ruled that it is obligatory
to specify the letter of guarantee from which
the beneficiary’s debt originates and the
amount in the request’s.

2. Duration of the Payment Re-
quest

In the text/ writing of the bank guarantee let-
ter, there may be a written article regarding
the earliest payment of the promised amount
upon the realization of the risk. In such a
case, even if the risk arises, the payment will
not be made before this date, and this due
date will have to be awaited to receive the
payment. The purpose of such provisions is
to act against abusive payment requests. If

masina gore HUMK'nin 440. Maddesinde sa-
yilan hallerden higbirini ihtiva etmeyen karar
duzeltmek isteginin reddi gerekir.” denilmis
ve rizikonun aciklanmadigi durumlarda da
bankanin 6deme yukamlulugune haiz oldu-
guna karar verilmistir’e,

Yargitay'in bu geliskili kararlari bir yana bira-
kildiginda, ogretide Arkan ve Reisoglu’'nun
savundugu bir gbruse gore, teminat mektu-
bunda aksi mevcut degilse, 6deme talebi ile
riskin gerceklestiginin de belirtilmesi gerek-
tigi ancak herhangi bir sekilde ispata luzum
olmadigini ifade etmislerdir™.

c. Paraya Cevrilmesi istenen Mik-
tarin Belirtilmesi

Odeme talebinde bulunulan teminat mektu-
bunun ve talepte bulunulan meblagin acikca
belirtilmesi gereklidir. Aksi takdirde, banka ta-
lebin belirsiz olmasindan hareketle, 6deme
yapmaktan kac¢inabilecektir. Bu yonde bir
Yargitay kararinda da gorulebilecegi Uzere;
“...06ncelikle davaci idareye verilen her bir temi-
nat mektubunun karsiladigi riskin, miktarinin
ve tarihinin farkli oldugu, gerek paraya cevir-
me talebinde gerekse acilan davada istenilen
meblagin hangi teminat mektubu riskinden
dogdugunun acgiklanmadigi gozetilerek,
davacidan davaya konu meblagin hangi te-
minat mektubu riskinden kaynaklandiginin
aciklattinlarak buna gére sonuca gidilmesi
gerekirken, bu hususun dikkate alinmaksizin
ilk talep tarihinden faiz yuratilmesine de karar
verilmesi dogru géralmemistir...” seklinde ka-
rar verilmis, talepte lehtarin borcunun hangi
teminat mektubundan kaynaklandigini ve
miktarin belirtilmesinin zorunlu olduguna
hukmetmistire.

2. Odeme Talebinin Suresi

Banka teminat mektubu metninde, riskin ger-
ceklesmesi Uzerine taahhut edilen bedelinen
erken ne zaman 6denecegi hususunda yazi-
li bir madde bulunabilir. Béyle bir husus s6z
konusu ise risk ortaya ciksa bile, 6deme bu
vadeden 6nce yapilamayacak olup, 6deme
icin bu vade tarihinin beklenmesi gereke-
cektir. Bu tar hukumlerin amaci, kotuye kul-
lanim amaci guden 6deme taleplerine karsi
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the letter of guarantee with such a provision
is paid by the bank, by making a payment
before the due date, the beneficiary and the
bank will have acted against the guarantee
agreement between the parties since they
have not complied with the principle of loy-
alty to the text. As a result, the risk will be
transferred to the bank, and the bank may
face the possibility of not being able to re-
course the amount paid. However, if there is
no such condition in the letter of guarantee,
the addressee may request payment upon
the realization of the risk’®.

Depending on whether the bank letters of
guarantee are for a set term or indefinite,
there may be differences in the timing of the
payment request.

TEMINAT MEKTUPLARININ NAKDE
CEVRILMESINDE BANKANIN SORUMLULUGU

bir dnlem alma ¢abasi olup, bu tar birhukmuan
bulundugu teminat mektubu banka tarafin-
dan 6denmis ise, vadesinden dnce 6deme
yapildiginin yani sira lehtar ve banka metne
sadakat ilkesine uyulmamis oldugu icin ta-
raflar arasindaki garanti sdzlesmesine ayKkiri
hareket edilmis olunacaktir. Neticesinde
risk bankaya gec¢mis olacak, banka ¢dedigi
meblagi lehtardan tazmin edememe gibi bir
ihtimal ile karsilasabilecektir. Ancak teminat
mektubu metninde bu sekilde bir sart mev-
cut degilse, muhatap riskin gerceklesmesinin
Uzerine 6deme talebinde bulunabilecektir®.

Banka teminat mektuplarinin sureli veya su-
resiz oldugu durumlarda 6deme talebinin ya-
pilma zamani hususunda farkliliklar meydana
cikabilmektedir.

In the time-limited letters of guarantee, it may be stated that the
letter of guarantee will be invalid if there is no written request
for payment until the end of the maturity date.

Siireli teminat mektuplarinda, vadenin bitisine kadar yazili bir
odeme talebi gelmedigi durumlarda teminat mektubunun ge-

cersiz olacagina yer verilebilir.

In the time-limited letters of guarantee, it may
be stated that the letter of guarantee will be
invalid if there is no written request for pay-
ment until the end of the maturity date. If there
is such a provision, the payment request will
only be possible if it is made within this peri-
od. If there is no such provision even though
itis a term, it may be requested to convert the
letter of guarantee into money within the 10-
year limitation period after the realization of
the risk?. In this case, in light of the Court of
Cassation decisions, it was decided that the
letter of guarantee would preserve its exis-
tence at the end of the maturity period. When
the said decision is examined; “As a rule, in
the case of a guarantee given for a certain
period of time, the failure of the risk to occur
within the period results in the elimination of
the obligation. If the guarantee contract is
made in accordance with the clause added

Sureli teminat mektuplarinda, vadenin biti-
sine kadar yazili bir 6deme talebi gelmedigi
durumlarda teminat mektubunun gecersiz
olacagina yer verilebilir. Boyle bir hukum ol-
dugu takdirde, 6deme talebi ancak bu sure
icerisinde yapilmasi ile mamkun olabilecek-
tir. Eger vadeli olmasina ragmen boyle bir
hukum bulunmamakta ise, riskin gercekles-
mesinden sonra 10 yillik zamanasimi suresi
icinde teminat mektubunun paraya gevrilme-
si talep edilebilecektir?. Bu durumdaise Yar-
grtay kararlarinin da i1s1ginda vade bitiminde
teminat mektubunun varligini koruyacagina
hukmedilmistir. S6z konusu karar incelendi-
ginde; “Kural olarak belli bir sure icin verilen
garanti halinde, suresi i¢cinde rizikonun ger-
ceklesmemesi, yukumlalugun ortadan kalk-
masl sonucunu dogurur. Garanti s6zlesmesi
Borglar Kanunu’'nun 110’'uncu maddesine
8.7.1981 guin ve 2486 sayili Yasa ile eklenen
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by Law No. 2486 and dated 8.7.1981 of the
Article 110 of the Code of Obligations, the
contingent liability of the bank ends unless
a written request is made until the end of the
maturity period. In this way, if a record is not
included in the guarantee contract, a claim
for compensation can be claimed until the
ten-year statute of limitations expires, even if
the letter of guarantee is time-limited.” it can
been seen that the judgment has been given
and it has been accepted that the responsi-
bility of the bank will continue, subject to the
general statute of limitations of ten years.

In indefinite letters of guarantee, the address-
ee must submit the request to the bank with-
in the statute of limitations. The statute of lim-
itations accepted in this regard is ten-years,
which is the general statute of limitations
starting from the due date of the receivable?'.

C. Obligations of the Bank

1. Obligation of the Bank to Act in
Compliance with the Beneficia-

ry’s Instructions and to Create a
Contract with the Addressee

Due to the relationship between the bank
and the beneficiary, the bank is obliged to
issue a letter of guarantee and present it to
the addressee upon the request of the bene-
ficiary, and thus, the bank must act in accor-
dance with the instructions of the beneficiary
during the preparation process and content
of the letter of guarantee?. In cases where
a letter of guarantee with a content different
from the beneficiary’s wishes is issued, it is
accepted that the bank violates the obliga-
tion to act in accordance with the instruc-
tions of the beneficiary and that no demand
of the bank from the beneficiary is possible
in view of the provisions where the scope of
the instruction is exceeded®.

The bank is obliged to conclude the guar-
antee agreement by presenting the letter of
guarantee prepared in accordance with the
instructions to the addressee. At this point,
in accordance with the view advocated by
Kahyaoglu in the doctrine, since the guar-
anteed risk relationship is independent of
the main debt relationship, the scope of the
bank’s liability in the event of a committed
risk is not a compensation debt, but a mon-
etary debt.

fikrasina uygun bir bicimde yapilmissa vade
sonuna kadar yazili istekle bulunulmadigi tak-
dirde bankanin sarta bagli sorumlulugu sona
erer. Bu yolda bir kayit garanti sdzlesmesine
konulmamig ise teminat mektubu sureli olsa
dahi on yillik zamanasimi suresi doluncaya
kadar tazmin talebi ileri suralebilir.” hukmu-
nun verildigi géralmus olup, on yillik genel
zamanasimi uyarinca bankanin sorumlulugu-
nun devam edecegi kabul edilmistir.

Suresiz teminat mektuplarinda ise, zama-
nasimi suresi icerisinde muhatabin talebini
bankaya ileri surmesi gereklidir. Bu konuda
kabul edilen zamanasimi suresi ise alacagin
muaccel olmasiile baslayan genel zamanasi-
mi suresi olan on yillik zamanasimi suresidir?'.

C. Bankanin Yukumluluikleri

1. Bankanin Lehtarin Talimatlari-
na Uygun Davranma Ve Muhatap
Ille S6zlesme Yapma Yukumlalagu

Bankaiile lehtar arasindakiiliski geregi, banka
lehtarin basvurusu Uzerine talebe uygun ola-
rak teminat mektubu duzenleyip muhataba
sunmakile yukamlu olup, bu dogrultuda ban-
kanin teminat mektubunun hazirlanis surecin-
de ve iceriginde lehtarin talimatlarina uygun
davranmasi gereklidir?2. Lehtarin isteklerin-
den farkli icerige sahip teminat mektubunun
duzenlendigi durumlarda bankanin lehtarin
talimatlarina uygun davranma yukumlualugu-
nu ihlal ettigi ve talimat kapsaminin asildig
huakamler nazarinda bankanin lehtardan her-
hangi bir talebinin mumkun olamayacagi ka-
bul edilmistir?.

Banka talimatlara uygun olarak hazirlamis ol-
dugu teminat mektubunu muhataba sunarak,
teminat sdzlesmesini akdetmek ile yakumlu-
duar. Bu noktada, doktrinde Kahyaoglu'nun
savunucusu oldugu géras uyarinca, garanti
edilen risk iliskisinin temel borg iligkisinden
bagimsiz olmasi sebebi ile, taahhut edilen
riskin ortaya ¢iktigr durumda bankanin so-
rumlulugunun kapsamini bir tazminat borcu
degil, para borcu olusturmaktadir.

Talimatin eksik veya belirsiz oldugu ihtimal-
de, banka teminat mektubunu reddedebi-
lecegi gibi; banka teminat mektuplarinda
metne siki sikiya baglilik ilkesi gecerliligini
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Inthe event that the instruction isincomplete
or unclear, the bank may reject the letter of
guarantee; since the principle of strict ad-
herence to the text in bank letters of guaran-
tee remains valid, the parties to the contract
must act in strict accordance with this text,
and according to Dogan, in cases where the
bank thinks that the instructions received by
the beneficiary are incomplete or unclear,
the situation will be reported to the relevant
person and the bank will be able to provide
the beneficiary with the opportunity to rectify
the deficit.

As a result, the bank is obliged to conclude
the contract with the addressee within the
scope of the instruction received from the
beneficiary, and should avoid issuing a let-
ter of guarantee in order not to expand the
scope of its responsibility in case the instruc-
tion is incomplete and unclear.

2. The Bank's Obligation to In-
form the Beneficiary

As arule, since it is accepted that the benefi-
ciary will be aware of the potential risks as a
prudent trader in a commercial relationship,
it is accepted that the beneficiary should
bear the risks that may arise. However, at
this point, when the scope of the bank’s ob-
ligation to inform the beneficiary is evaluat-
ed, the bank should inform the beneficiary
about the provisions by taking into account
the purpose of the letter of guarantee and ful-
fillits obligation by informing the beneficiary
of the issues that it deems incomplete or
indistinct regarding the instructions.

3. The Bank’s Obligation to Exam-

TEMINAT MEKTUPLARININ NAKDE
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korudugundan, sozlesmenin taraflar bu
metin ile siki sikiya bagli olup, Dogan‘a gére
banka lehtar tarafindan almis oldugu talimat-
larin eksik veya belirsiz oldugunu dusundagu
durumlarda durumui ilgiliye bildirecek ve bu
dogrultuda banka tarafindan lehtara eksikli-
gin giderilmesi firsati sunulabilecektir.

Sonug olarak, banka lehtardan aldigi talimat
kapsaminda muhatap ile sézlesmeyi yapmak
ile yakumlu olup, talimatin eksik ve belirsiz
oldugu ihtimalde sorumlulugunun kapsa-
minin genislememesi i¢in teminat mektubu
duzenlemekten kaginmalidir.

2. Bankanin Lehtara Bilgi Verme
Yukamlalaga

Kural olarak lehtar ticari bir iligki icerisinde
ise; lehtarin basiretli bir tacir olarak potansiyel
risklerin farkinda olacagi kabul edildiginden,
dogacak risklere katlanmasi gerektigi kabul
edilmektedir. Ancak bu noktada bankanin
lehtara bilgi verme yakumluluganun kap-
sami degerlendirildiginde, banka teminat
mektubunun amacini gézeterek hukumler
hakkinda lehtara bilgi vermeli ve talimatlar
hususunda eksik veya muglak gérdugu hu-
suslari da lehtara bildirerek yukumlalugunu
yerine getirmelidir.

3. Bankanin Rizikonun Gercekle-

ine the Realization of the Risk

Since the responsibility of the bank is a guar-
antee commitment independent of the orig-
inal debt, the bank’s debt will be due and
the bank will be obliged to pay this debt in
case of realization of the risk determined in
the contract. At this point, in order for the ad-
dressee to request payment, first of all, the
risk that is the subject of the contract must be
realized and the realization of this risk must
be proven by the addressee.

Since the scope of the bank’s inspection ob-
ligation is strictly dependent on the text of
the bank’s letter of guarantee, it will be deter-
mined according to the content of the letter
of guarantee and the conditions stipulated

sip Gerceklesmedigini inceleme
Yakamlalaga

Bankanin sorumlulugu, asil bor¢tan bagimsiz
bir garanti taahhtudu oldugundan, s6zlesme-
de belirlenenriskin gergeklesmesi durumun-
da bankanin borcu muaccel olacak ve banka
bu borcu 6demekle yuakumlu olacaktir. Bu
noktada, muhatabin 6deme talebinde bu-
lunabilmesi icin 6ncelikle sdzlesme konusu
riskin gerceklesmesi ve bu riskin gercekles-
tiginin muhatapg¢a kanitlanmasi gereklidir.

Bankanin inceleme yukamlulugunun kapsa-
mi ise banka teminat mektubu metni ile siki
sikiya bagli oldugundan, teminat mektubu-
nunicerigine ve mektupta 6ngoérulen sartlara
gore belirlenecektir. Ancak ilk talepte 6deme
kaydiiceren bir teminat mektubu ile karsi kar-
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in the letter. However, if a letter of guarantee
containing a payment record is encountered
in the first request, then the bank will only
make a formal examination, and will make
the payment as a result of the formal exam-
ination it finds positive without entering into
the merits. In a decision of the Court of Cas-
sation in this direction, it was ruled that “The
bank’s letter of guarantee contains the pay-
ment record at the first request, and when the
addressee requests payment from the bank,
the bank can only make a formal examination
and cannot make a fundamental examina-
tion as to whether the risk has materialized or
not”?4, At this point, the bank will only be able
to eliminate its payment debit if it proves that
the risk has not materialized.

In the letters of guarantee that do not in-
clude a payment record in the first request,
the bank is obliged to make the payment if
it decides that the payment request is duly
and the risk is realized. Here, the criterion in
the examination made by the bank is that it
examines with the reasonable level of care
expected from it, and the payment request
should be examined in terms of form, dura-
tion and content.

4. Obligation to Refuse a Request

slya kalinmig ise, bu durumda banka yalniz-
ca seklen bir incelemede bulunacak, esasa
girmeden olumlu buldugu sekli inceleme
neticesinde 6demeyi gerceklestirecektir.
Yargitay da bu dogrultuda vermis oldugu bir
kararinda; “Banka teminat mektubu ilk talepte
kaydini icermekte olup, muhatap bankadan
ddeme talebinde bulundugunda, banka sa-
dece sekli manada bir inceleme yapabilecek
olup, riskin gerceklesip gerceklesmedigi hu-
susunda esasa dair inceleme yapamayacagi
gibi..” seklinde hukmolunmustur?%. Bu nok-
tada, banka ancak riskin gerceklesmedigini
ispat ettigi takdirde 6deme borcunu bertaraf
edebilecektir.

ilk talepte 6deme kaydi icermeyen teminat
mektuplarinda ise, banka 6deme talebinin
usultine uygun olduguna ve riskin gercekles-
tigine karar verdigi takdirde 6deme yapmak
ile mukelleftir. Burada bankanin yapmis oldu-
gu incelemede kriter, kendisinden beklenen
makul seviyedeki 6zeni gostererek inceleme-
de bulunmasi olup, 6deme talebi sekil, sure
ve icerik bakimindan incelenmelidir.

4. Odeme Talebini Reddetme ve

for Payment and to Not Make an

Haksiz Odeme Yapmama Yiukim-

Unfair Payment

As a rule, the bank is obliged to make a
payment if the risk has also occurred after
the content, form and time review. Since
the bank receiving the payment request is
obliged to notify the beneficiary of the re-
quest during this process, this will give the

Lalagi

Banka kural olarak icerik, sekil ve sure ince-
lemesinden sonra, riskin gerceklesmis oldu-
gu hususu da mevcut ise 6deme yapmak
ile yukamludur. Bu sureg icerisinde 6deme
talebini alan banka, talebi lehtara bildirmek
ile yakumlu oldugundan, bu durum banka-
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bank the opportunity to obtain information
on issues that it may not have knowledge
of?%. From this point of view, if it is possible to
prove by the beneficiary that the addressee
is abusing the right or that the risk has not oc-
curred, the bank will be obliged to examine
the notification on the subject. If, as a result
of this examination, it is concluded that the
right has been abused, it [the bank] has the
right to not pay.

D. Time of Performance and
Due Diligence

Since the bank is obliged to pay the amount
agreed upon between the parties, on the
condition that the risk arises, the time of the
contract cannot be considered as the due
date. The bank’s obligation to pay will be
due when the identified risk arises and the
loss occurs accordingly. The bank’s debt
becomes due only if the addressee has duly
requested payment after the risk has oc-
curred?.

Upon the request of the addressee to convert
the letter of guarantee into cash, the bank
must examine the letter of guarantee and
evaluate the request in accordance with the
conditions contained in the letter. Since the
principle of adherence to the text is valid in
guarantee contracts, the bank is obliged to
examine whether there is a payment request
that complies with the conditions in the
guarantee text, provided that the addressee
requests the payment on time. As a result of
the check, if the bank determines that the
application is in accordance with the proce-
dure, it is under the obligation to pay within
the limits specified by the text, in accordance
with the conditions in the letter of guarantee,
within the limits of the requested amount. For
a payment request to be eligible, the letter of
guarantee must be linked to the risk it pro-
tects against. If there is a risk other than the
risk covered by the warranty statement, the
request for payment will be meaningless.

In bank guarantee letters containing the pay-
ment document at the first request, the bank
has the obligation to check whether the per-
son requesting the payment is the addressee,
unless otherwise stated in the letter text. For
conditional or term guarantee letters, it is not
just a formal confirmation; it is also necessary
to check whether the conditions specified in
the contract text are met and whether the pay-
ment request is made within the agreed peri-
od. If the bank determines that the payment

TEMINAT MEKTUPLARININ NAKDE
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ya bilgi sahibi olamayacagi konular hakkinda
bilgi edinebilme imkani verecektir?. Buradan
hareketle, lehtar tarafindan, muhatabin hak-
ki kotuye kullaniyor oldugu veya rizikonun
gerceklesmedigine iligkin olarak likit deliller
yolu ile ispat mumkun hale gelmis ise banka
konu hakkindakiihbariincelemek ile yakum-
LU olacaktir. Bu inceleme sonucunda hakkin
koétaye kullanildigina kanaat getirirse, 6deme
yapmama hakki mevcuttur.

D. ifa Zamani ve Muacceliyet

Banka, riskin dogmasi sarti ile taraflar arasin-
daki sozlesme ile kararlastirilan meblag mik-
tarinca 6deme yapmak ile mukellef oldugu
icin so6zlesmenin yapildigi an ifa zamani ola-
rak kabul edilememektedir. Bankanin 6deme
yukumlalugu, belirlenmis olan riskin ortaya
ciktigr ve buna bagli olarak zararin meydana
gelmis oldugu an muaccel olacaktir. Banka-
nin borcunun muaccel olmasi ise risk gercek-
lestikten sonra muhatabin usuliine uygun
olarak 6deme talebinde bulunmus olmasi
ile mamkundur?.

Muhatabin teminat mektubunun nakde
cevrilmesi talebi Uzerine, bankanin, teminat
mektubunu incelemek ve mektubun icermis
oldugu sartlar uyarinca talebi degerlendir-
mesi gerekmektedir. Garanti sdzlesmelerin-
de metne baglilik ilkesi gecerli oldugundan,
muhatabin 6demeyi zamaninda talep etmesi
kaydiyla banka, teminat metnindeki kosullara
uygun bir 6deme talebi olup olmadigini kont-
rol etmekle yakumludur. Kontrol sonucunda
banka, basvurunun usule uygun oldugunu
tespit ederse, teminat mektubunda yer alan
sartlara uygun olarak metnin belirtmis oldugu
sinirlar cercevesinde talep edilen miktar ile
sinirli kalarak 6deme yukumlulugu altina gi-
rer. Bir 6deme talebinin uygun goralmesiicin
mektubun korudugu riskle baglantili olmasi
gerekir. Garanti beyaninin kapsadigi riskin
disinda bir risk olusmussa, 6deme talebinin
bir anlami kalmayacaktir.

ilk talepte ddeme belgesini iceren banka te-
minat mektuplarinda, mektup metninde aksi
belirtilmedikce, bankanin 6demeyi talep
eden kisinin muhatap olup olmadigini kont-
rol etme yukumlualagu vardir. Kosullu veya va-
deli teminat mektuplari icin sadece sekli bir
dogrulama degil; ayrica sozlesme metninde
belirtilen sartlarin karsilanip karsilanmadig-
nin ve 6deme talebinin mutabik kalinan sure
icinde yapilip yapilmadiginin kontrol edilmesi
de gereklidir. Banka, 6deme talebinin usulu-
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request has been duly made, it is obliged to
make the payment in accordance with the
conditions in the letter of guarantee.

In bank letters of guarantee with a record of
payment at the first request, the bank’s debt
under the letter of guarantee becomes due
upon receipt of the request for payment in
accordance with the law. In bank letters of
guarantee, which are subject to conditions or
paid after a certain period after the payment
request, the maturity of the bank’s payment
obligation is determined according to the
guarantee text?.

E. Scope of the Payment
1. The Request for Payment is

Related to the Risk Determined in
the Contract

As arule, the bank is responsible for the risk it
has undertaken and is obliged to make pay-
ments on the condition that this risk arises.
Since the risk must be specific or determin-
able in letters of guarantee that have the at-
tribute of a guarantee contract, banks decide
on the probable amount they will be respon-
sible for in practice. In this direction, the bank
will have determined the maximum amount
to be held responsible, and will have deter-
mined the amount to be held liable in case
of risk, and will be liable only to the extent of
this amount in case the risk arises.

Since the risk specified in the contract must
be realized in order to request payment from
the bank, if the risk has occurred due to an-
other relationship between the addressee
and the beneficiary, payment cannot be re-
quested from the bank based on this reason.
At this point, as stated in the Court of Cas-
sation decision with the decision number
2003/10059 dated 28.10.2003, “.. it should
be taken into account that the risk, amount
and date of each letter of guarantee given to
the plaintiff administration is different. It was
also not explained in both the encashment
request and in the lawsuit that from which
letter of guarantee risk the requested amount
arises. While it should be requested from the
plaintiffto clarify which letter of guarantee the

ne uygun olarak yapildigini tespit ederse,
teminat mektubu metnindeki sartlara uygun
olarak 6demeyi yapmakla mukelleftir.

ilk talepte ddeme kaydi bulunan banka te-
minat mektuplarinda, bankanin teminat
mektubu altindaki borcu, bankanin kanuna
gore 6deme talebini almasiyla muaccel olur.
Odeme talebinden sonra belirli bir stire sonra
o6denen veya sartlara tabi olan banka teminat
mektuplarinda, bankanin 6deme yakumlulu-
gunun muacceliyeti teminat metnine goére
belirlenir?.

E. Odemenin Kapsami

1. Odeme Talebinin Sé6zlesmede
Belirlenen Risk ile ilgili Olmasi

Kural olarak, banka, taahhat etmis oldugu
risk ile sorumlu olup, bu riskin dogmasi sar-
tina bagli olarak 6deme yapmak ile mukellef-
tir. Garanti s6zlesmesi niteligini haiz teminat
mektuplarinda, riskin belirli veya belirlene-
bilir olmasi gerektiginden bankalar uygula-
mada sorumlu olacaklart muhtemel miktari
sozlesmede kararlastirmaktadir. Bu dogrul-
tuda, banka sorumlu tutulacagi maksimum
miktar belirleyerek riskin dogmasi intimaline
karsin sorumlu tutulacagi meblagi belirlemis
olacak, riskin dogdugu ihtimalde yalnizca bu
meblag oraninca sorumlu olacaktir.

Bankaya 6deme talebinde bulunabilmesiigin
sOzlesmede belirlenen riskin gergeklesmesi
sart oldugundan muhatap ile lehtar arasin-
daki baska bir iligki konusu sebebi ile risk
gerceklesmis ise bu sebebe dayali olarak
bankadan 6deme talep edilemeyecektir. Bu
noktada, 28.10.2008 tarihli 2003/3378 Esas
numarali 2003/10059 karar numarali Yargitay
kararinda belirtildigi Uzere; “.. davaci idareye
verilen her bir teminat mektubunun karsiladi-
gi riskin, miktarinin ve tarihinin farkli oldugu,
gerek paraya ¢evirme talebinde gerekse aci-
lan davada istenilen meblagin hangi teminat
mektubu riskinden dogdugunun aciklan-
madigi gozetilerek, davacidan davaya konu
meblagin hangi teminat mektubu riskinden
kaynaklandiginin agiklattirilarak buna gére
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subject amount originates, it was not consid-
ered correct to decide on implementing inter-
est from the date of the first request without
taking this matter into account.” it has been
decided that the bank is not liable for com-
pensation in case the addressee has suffered
a loss due to another reason?.

2. Partial Payment

It is possible for the bank to make a partial
payment, but pursuant to Article 84 of the
Turkish Code of Obligations, the address-
ee will not be obliged to accept the partial
payment if the entire debt is due, and may
request the full payment. If the addressee
requests a partial payment, payment can be
made, without prejudice to the responsibility
of the bank for the remaining part.

If a part of the debt is due, the bank will not
be able to talk about partial performance,
and the bank will have fulfilled its debt by
paying the amount due. At this point, as
Kahyaoglu states, in a situation where the
bank has a commitment against the risk of
non-payment of bills with different maturities,
the failure of the payment of one of the bills
will not make the entire commitment due
and in case the bank only pays the amount
corresponding to the due bond this will not
terminate its responsibility for the entire guar-
antee commitment. From this point of view,
partial payment in letters of guarantee bear-
ing a guarantee obligation does not mean
that the entire liability is terminated?.

F. Circumstances in which
the Bank Should Reject the
Request for Payment

1. In General

As a rule, the bank receiving the duly pay-
ment request is required to compensate the
cost by fulfilling its contractual obligation
arising from the guarantee responsibility.
However, the bank may avoid making this
payment by arguing some defenses. At this

TEMINAT MEKTUPLARININ NAKDE
CEVRILMESINDE BANKANIN SORUMLULUGU

sonuca gidilmesi gerekirken, bu hususun
dikkate alinmaksizin ilk talep tarihinden faiz
yuratalmesine de karar verilmesi dogru go-
ralmemistir.” denilmis ve muhatabin bagka
bir sebep nedeni ile zarara ugramis olmasi
durumu halinde bankanin tazmin ile mukellef
olmadigina hukmedilmistir?e.

2. Kismi Odeme

Bankanin kismi 6demede bulunmasi mam-
kandur ancak Turk Borclar Kanunu madde
84 uyarinca, muhatap borcun tamaminin mu-
accel olmasi sarti saglanmis ise kismi 6deme-
yi kabul etmek zorunda olmayip tamaminin
6denmesini talep edebilecektir. Muhatabin
kismi 6deme talebinde bulunmasi durumun-
daise, bankanin kalan kisim igin sorumlulugu
sakli kalmak kaydi ile 5deme yapilabilecektir.

Borcun bir kisminin muaccel olmasidurumun-
daise, bankanin kismen ifasindan bahsedile-
meyecek olup, banka borcun muaccel oldu-
gu meblag kadar 6deme yaparak borcunu ifa
etmis olacaktir. Bu noktada Kahyaoglu'nun
belirttigi Uzere, birbirinden farkli vadeler ile
belirlenmis bonolarin 6denmemesi riskine
karsin bankanin taahhudunun bulundugu
bir durumda, bonolardan birinin 6denme-
mesinin taahhadun tamamini muaccel hale
getirmeyecegi ve bankanin yalnizca vadesi
gelen yani muaccel olan bononun tekabul
ettigi meblag kadar 6deme yapacak olmasi
garanti taahhadun tamamiicin olan sorumlu-
lugunu sona erdirmeyecektir. Buradan hare-
ketle, bir garanti yakumlulugu tastyan teminat
mektuplarinda kismi 6deme yapilmis olmasi
sorumlulugun tamaminin sona erdigi anlami-
na gelmeyecektir?.

F. Bankanin Odeme Talebini
Reddetmesi Gereken Haller

1. Genel Olarak

Kural olarak usulune uygun 6édeme talebini
alan bankanin garanti sorumlulugundan do-
gan sozlesmesel yukumlalugunu yerine ge-
tirerek bedeli tazmin etmesi gerekmektedir.
Ancak, banka birtakim def‘ilerileri strerek bu
o6demeyi yerine getirmekten kaginabilecektir.
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point, the bank will only be able to use per-
sonal defenses and defenses arising from
the text of the letter of guarantee against the
addressee. It will not be possible to assert
against the addressee the defenses arising
from the relationship between the benefi-
ciary and the addressee and the defenses
resulting from the provision relationship be-
tween the bank and the beneficiary.

2. Defenses that the Bank Can
Assert Against the Addressee

a. Defenses to be Made Based on
the Text of the Letter

In cases where the conditions that can be
clearly understood from the text of the letter
of guarantee are not fulfilled, the bank may
claim that these conditions are not fulfilled,
and thus, avoid the payment obligation.
Cases such as the bank letter of guarantee
being prepared by unauthorized persons,
being fake, or the documents that need to
be submitted are incorrectly submitted or not
submitted at all, constitute defenses made
based on the letter text.

b. Defense that can be Asserted in
the Event that the Risk does not
Occur

For the bank’s payment obligation to occur,
the beneficiary must not perform its act duly
or not perform it at all. In this case, the risk
undertaken by the guarantee contract will
be realized, and the bank will be liable to
pay. However, if the addressee has made a
demand despite the risk not existing or be-
ing unlikely to occur, this request will be an
unfair demand and the bank may avoid mak-
ing payments based on this. In this case, the
burden of proof that the risk does not occur
or that it is not likely to occur is on the bank,
otherwise, if there is no liquid evidence, it will
be obliged to make the payment®.

c. Defense that can be Alleged in
Case of Abuse of Right

If the addressee has acted against the princi-
ple of good faith in accordance with Article
2 of the Turkish Civil Code in the request for
payment, and if he/ she clearly makes an un-
fair demand, the bank will reject the request
for payment. However, it will be possible for
the bank to apply this defense if it is proven

Fakat bu noktada banka muhataba karsi yal-
nizca kisisel def'ileri ve teminat mektubunun
metninden dogan def’ileri kullanabilecektir.
Lehtarile muhatap arasindaki iliskiden dogan
def'ilerin ve banka ile lehtar arasindaki kar-
silik iliskisi sonucu meydana gelen def'ilerin
muhataba karstileri suralmesiise stz konusu
olmayacaktir.

2. Bankanin Muhataba Karsi ileri
Surebilecegi Def’iler

a. Mektup Metnine Dayali Olarak
Yapilacak Def’iler

Teminat mektubunun metninden agik¢a an-
lagilabilecek nitelikteki sartlarin yerine getiril-
medigi durumlarda banka bu sartlarin yerine
getirilmedigini def'i olarak ileri strebilir ve bu
yolla 6deme yukumlalugunden kaginabilir.
Banka teminat mektubunun yetkisiz kisiler-
ce duzenlendigi, sahte oldugu veyahut ibrazi
gereken belgelerin yanlis ibraz edilmis olmasi
veya hi¢ ibraz edilmemesi gibi durumlar mek-
tup metnine dayali olarak yapilan def'ileri
olusturur.

b. Riskin Meydana Cikmamasi Du-
rumunda ileri Strulebilecek Def’i

Bankanin 6deme borcunun vuku bulmasticin
garanti sozlesmesiile banka tarafindan taah-
hat edilmis durumun, lehtarin edimini geregi
gibi ifa etmemesi veya hic ifa etmemesi du-
rumunun meydana gelmis olmasi gereklidir.
Garanti sozlesmesi ile taahhut edilen riskin
gerceklestigi bu durumda bankanin 6deme
yukamlulugu dogacaktir. Ancak riskin mev-
cut olmadigi veya riskin meydana gelmesinin
mumkun olmadigi duruma ragmen muhatap
talepte bulunmus ise bu talep haksiz bir ta-
lep olup, banka buna dayali olarak 6deme
yapmaktan kacinabilecektir. S6z konusu du-
rumda riskin gergeklesmediginin veya ger-
¢ceklesmesinin imkan dahilinde olmadiginin
ispat yukumlualugu bankaya ait olup, aksi bir
durumda likit deliller mevcut degilse 6deme
yapmak ile yukumla olacaktir®®.

c. Hakkin Kétuye Kullanimi Duru-
munda ileri Surulebilecek Def'i

Muhatap 6deme talebinde Turk Medeni Ka-
nunu madde 2 uyarinca durustluk kuralina
aykirn hareket etmis ve acikca haksiz bir ta-
lepte bulunmakta ise banka 6deme talebini
reddedecektir. Ancak bankanin bu def'iye
basvurabilmesi doktrinde de ifade edildigi
uzere likit deliller ile ispat edildigi takdirde
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with liquid evidence, as stated in the doc-
trine®. Liquid evidence means evidence that
clearly and in a way that everyone can under-
stand proves that the payment request con-
stitutes a violation of the rule of good faith,
and at this point, it will not be possible to refer
to this defense with imprecise evidence that
gives rise to doubt.

d. Defense that can be Alleged
Due to the Injunction Order Given
by the Court

Banks issuing the letter of guarantee may
refrain from paying the amount subject to
the letter of guarantee, even if the address-
ee requests payment, in line with the tempo-
rary injunction regarding the relevant letter
of guarantee. The fact that the bank issuing
the letter of guarantee makes a direct pay-
ment upon the first request of the addressee,
in some cases, causes unfair consequences
against the beneficiary and/ or the relevant
bank. In this context, with the temporary in-
junction, the bank’s payment to be made un-
der the letter of guarantee to the addressee
was stopped, and it was tried to prevent the
occurrence of such negative consequences.
Temporary injunctions issued by the court
are the only legal means to suspend the
payment. In case of notification of the tem-
porary injunction to the bank, the claim for
compensation of the letter of guarantee may
be rejected.

In the text of the relevant bank guarantee let-
ter, evenif there is the phrase “... commitment
to pay despite the temporary injunction”,
payment to the addressee may be avoided.

TEMINAT MEKTUPLARININ NAKDE
CEVRILMESINDE BANKANIN SORUMLULUGU

mumkun olabilecektir®'. Likit delil, agik¢a ve
herkesin anlayabilecegi bir sekilde, 6deme
talebinin darustlak kuralina aykirilik teskil et-
tigini gosterir nitelikte bir delil anlamina gel-
mekte olup, bu noktada supheye mahal veren
kesin nitelikte olmayan deliller ile bu def’iye
basvurmak mumkun olmayacaktir.

d. Mahkeme Tarafindan Verilen
Tedbir Karari Nedeniyle ileri Stra-
lebilecek Def'i

Teminat mektubunu tanzim eden bankalar, il-
gili teminat mektubuna iliskin verilmig ihtiyati
tedbir kararidogrultusunda, muhatap 6deme
talebinde bulunsa dahi banka teminat mektu-
buna konu olan tutari 6demekten imtina ede-
bilecektir. Teminat mektubunu duzenleyen
bankanin muhatabin ilk talebi Gzerine dog-
rudan 6deme gerceklestirmesi bazi hallerde
lehtar ve/ veya ilgili banka aleyhine haksiz
neticelerin meydana gelmesine sebebiyet
vermektedir. Bu kapsamda, mahkeme kara-
riyla konulan ihtiyati tedbir ile bankanin te-
minat mektubu bedelini muhataba 6demesi
durdurularak s6z konusu olumsuz neticelerin
meydana gelmesinin 6nune gecilmeye call-
silmistir. Mahkeme tarafindan verilen ihtiyati
tedbir kararlari, 6demenin durdurulmasi icin
tek hukuki imkandir. intiyati tedbir kararinin
bankaya tebligi halinde, teminat mektubunun
tazmin talebi reddedebilmektedir.

ilgili banka teminat mektubu metninde; “... ih-
tiyati tedbir kararina ragmen 6deme taahhu-
du” ibareleri bulunsa dahi, muhataba 6deme
yapilmasindan imtina edilebilir. ihtiyati tedbir
kararinin varligina ragmen édeme yapilmasi
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PART 9

BANK LETTERS OF
GUARANTEE, WHICH
HAVE A WIDE PLACE

IN PRACTICE, ARE NOT
REGULATED BY ANY LAW
OR LEGISLATION IN
TURKISH LAW, BUT OVER
TIME HAVE EMERGED IN
VARIETY TO MEET DIF-
FERENT LEGAL NEEDS
THROUGH A CUSTOM-
ARY WAY.

4

FOOTNOTE

32 Reisoglu, p.315.

33 Reisoglu, p. 307.

THE RESPONSIBILITY OF BANKS IN CONVERSION
OF BANK GUARANTEE LETTERS INTO CASH

In the event that payment is made despite
the existence of the interim injunction, the of-
ficials who do not comply with the injunction
will be committing a crime punishable by im-
prisonment from one month to six months,
pursuant to the Code of Civil Procedure®.

In addition, according to the generally ac-
cepted view, the day the bank is notified of
the provisional injunction on a forwarded
letter of guarantee, the longer it is until the
maturity date, the more days will be reserved
and the period will not run. It is accepted that
the addressee can request compensation
within a period of the said reserved day after
the interim injunction decision is lifted. Other-
wise, when an interim injunction is taken and
a lawsuit is filed, the letter of guarantee may
expire and this will be to the detriment of the
addressee. However, if the addressee is not
aware of the interim injunction and does not
request compensation within the due date,
he/ she will not be able to claim that the due
date has been extended based on the inter-
im injunction he/ she learned later. Although
this regulation does not exist in the law, itis a
generally accepted rule filling the legal gap/
hole. Before the injunction is taken, there will
be no problem if a claim for compensation
has been made, and as mentioned above,
he/ she can apply to the bank through a law-
suit within the ten-year statute of limitations,
because the addressee obtains a right of re-
ceivable against the bank with the claim for
compensation33,

halinde, tedbir kararina uymayan yetkililer,
Hukuk Usulu Muhakemeleri Kanunu uya-
rinca, bir aydan alti aya kadar hapis cezasini
gerektiren suc islemis olurlar®2,

Ayrica, genel olarak kabul edilen géruse gore,
vadeli bir teminat mektubu hakkinda ihtiyati
tedbir karari alindiginin bankaya bildirildigi
gunvadenin dolmasina ne kadar sure kalmis-
sa, o kadar gun sakli tutulacak ve sure isleme-
yecektir. ihtiyati tedbir karari kalktiktan son-
ra, sakll tutulan s6z konusu gun kadar sure
icinde, muhatabin tazmin talebinde buluna-
bilecegi kabul edilmektedir. Aksi takdirde,
ihtiyati tedbir karar alinip davanin acilirken
teminat mektubunun vadesi dolabilecek ve
bu da muhatabin zararina olacaktir. Ancak,
muhatabin ihtiyati tedbir kararindan haberdar
olmamasi ve vade icerisinde tazmin talebinde
bulunmamasi halinde, daha sonra 6grendi-
@i intiyati tedbir kararina dayanarak vadenin
uzadiginiileri suremeyecektir. Bu duzenleme,
esasen kanunda mevcut olmamakla beraber,
kanun boslugunun doldurulmasi yoluyla ka-
bul edilmis genel kabul gérmus bir kuraldir.
itiyati tedbir kararinin alinmasindan énce,
eger tazmin talebinde bulunulmus ise bir so-
run olmayacak, yukarida da bahsedildigi gibi
on yillik zamanasimi suresi i¢erisinde dava
yolu ile bankaya basvurabilecektir, cunku
muhatap tazmin talebi ile bankaya karsi bir
alacak hakki elde etmektedirs?.
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V. CONCLUSION

Bank letters of guarantee, which have a wide
place in practice, are not regulated by any
law or legislation in Turkish law, but over
time have emerged in variety to meet differ-
ent legal needs through a customary way. In
Turkish law, as seen in the decision of joint
chambers, although the weighted opinion
is that bank letters of guarantee have the
attributes of a guarantee agreement, there
are cases where a letter of guarantee has the
attributes of a surety contract or cases where
both are mixed. In this direction, we believe
that what needs to be done is to evaluate
the needs of each legal situation and the el-
ements of the bank letter of guarantee, which
is the subject of the concrete event, to decide
on the legal nature of the letter and to draw
the limits of liability from this point of view.

Although the legal status of bank letters of
guarantee has been tried to be regulated by
using the binding effect with the decision of
the joint chambers, we think that a legal reg-
ulation on bank letters of guarantee should
be created by the legislator in order to meet
the needs of the practice and to ensure legal
uniformity.

4

BIBLIOGRAPHY

TEMINAT MEKTUPLARININ NAKDE
CEVRILMESINDE BANKANIN SORUMLULUGU

V.SONUGC

Uygulamada genis yer tutan banka teminat
mektuplar, Turk hukukunda herhangi bir
kanun veya mevzuat ile duzenlenmemekte
olup, zaman igerisinde teamul yolu ile farkli
hukuki ihtiyaclar karsilayacak cesitlilikte kar-
simiza ¢ikmaktadir. Turk hukukunda, Yargitay
ictihadi Birlestirme Kararlarinda da goéruldu-
gu tzere agirlikli gérasun banka teminat mek-
tuplarinin garanti sézlesmesi niteligine haiz
oldugu kabul edilse de uygulamaya bakildi-
ginda bir teminat mektubunun kefalet sozles-
mesi niteligine haiz olmasi veyahut garanti
sozlesmesi ile birlikte karma bir nitelige haiz
oldugu durumlar da mevcuttur. Bu dogrultu-
da, yapilmasi gerekenin her hukuki durumun
ihtiyaci ve somut olaya konu banka teminat
mektubunun unsurlarinin degerlendirilmesi
ile mektubun hukuki niteligine karar verilmesi
ve buradan hareketle, sorumlulugun sinirlari-
nin gizilmesi olduguna kanaat getirmekteyiz.

Her ne kadar ictihadi Birlestirme Kararlari ile
baglayicilik etkisi de kullanilarak banka temi-
nat mektuplarinin hukuki durumu duizenlen-
meye calisilmis olsa da uygulamanin ihtiya-
cinin karsilanmasi ve hukuki bir yeknesaklik
saglanmasi adina, banka teminat mektuplari-
ni konu alan hukuki bir dizenlemenin kanun
koyucu tarafindan olusturulmasi gerektigini
duasunmekteyiz.

KAYNAKCA

BENGISU ONDER, Banka Teminat Mektuplari, Seckin
Yayincilik, Ankara 2020.

ELIF DOGAN, Turk Hukuk Sisteminde Banka Teminat Me-
ktuplari, istanbul 2010.

EMIN CEM KAHYAOGLU, Banka Garantileri, Beta Basim
Yayim, istanbul 1996.

FiIKRET EREN, Borglar Hukuku Ozel Hukumler, Ankara
2018.

HIMMET KOG, Hukuki Agidan Banka Teminat Mektuplari,
Ankara Universitesi Hukuk Fakultesi Dergisi, V. 69 Iss. 2,
2020.

MUHAMMET ALi GULER, Teminat Mektuplarinin Paraya
Cevrilmesi, Ankara 2011.

SEZA REISOGLU, Banka Teminat Mektuplari ve Kontrga-
rantiler, Seckin Yayincilik, Ankara 2003.

UNAL TEKINALP, Banka Hukukunun Esaslari, 2. Edition,
Vedat Kitapgilik, istanbul 2009.

BENGISU ONDER, Banka Teminat Mektuplari, Seckin Ya-
yincilik, Ankara 2020.

ELIF DOGAN, Turk Hukuk Sisteminde Banka Teminat Mek-
tuplari, Istanbul 2010.

EMIN CEM KAHYAOGLU, Banka Garantileri, Beta Basim
Yayim, istanbul 1996.

FIKRET EREN, Borglar Hukuku Ozel Hukumler, Ankara 2018.

HIMMET KOG, Hukuki Agidan Banka Teminat Mektuplari,
Ankara Universitesi Hukuk Fakultesi Dergisi, C. 69, S. 2, 2020.

MUHAMMET ALi GULER, Teminat Mektuplarinin Paraya
Cevrilmesi, Ankara 2011.

SEZA REiSOGLU, Banka Teminat Mektuplari ve Kontrgaran-
tiler, Segkin Yayincilik, Ankara 2003.

UNAL TEKINALP, Banka Hukukunun Esaslar, 2. Baski, Vedat
Kitapgilik, istanbul 2009.

MAKALELER

UYGULAMADA GENIS YER
TUTAN BANKA TEMINAT
MEKTUPLARI, TURK
HUKUKUNDA HERHANGI
BiR KANUN VEYA MEV-
ZUAT iLE DUZENLENME-
MEKTE OLUP, ZAMAN
ICERISINDE TEAMUL
YOLU iLE FARKLI HUKU-
KI IHTIYACLARI KARSI-
LAYACAK CESITLILIKTE
KARSIMIZA CIKMAKTA-

DIR.

A

DiPNOT

32 Reisoglu, s. 315.

33 Reisoglu, s. 307.

2023 WINTER 151



