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ABSTRACT

Computer programs are accepted as pieces of work
within the scope of the Code No. 5846 on Intellec-
tual and Artistic Works (“CIAW"). Accordingly, var-
ious legal and punitive sanctions are envisaged in
the CIAW against the violation of the economic and
moral rights of the author on computer programs.
In this context, adaptation, reproduction and other
use of computer programs by third parties without
a valid transfer or license from the owner of the
work constitutes copyright infringement. Howev-
er, the CIAW regulates the reproduction of a work
for “personal use” as an exception, so it does not
constitute a violation. This makes it necessary to
consider the issue of reproducing computer pro-
grams online, downloading unlicensed computer
programs for personal use, and keeping them on
the computer. When such an unlicensed use is de-
tected, especially in commercial enterprises, it is
controversial whether it falls within the scope of the
exception. Although reproduction for personal use
is permitted in the CIAW, various problems arise in
the application of this exception in terms of com-
puter programs. In our study, these issues are eval-
uated in light of the doctrine and the practice of the
Court of Appeals.
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OZET

Bilgisayar programlari, 5846 sayili Fikir ve Sanat Eser-
leri Kanunu (“FSEK") kapsaminda eser olarak kabul
edilmektedir. Buna bagli olarak bilgisayar program-
lar Uzerinde eser sahibinin sahip oldugu mali ve
manevi haklarin ihlaline karsi FSEK'te cesitli hukuki
ve cezai yaptinmlar 6ngorulmektedir. Bu gercevede
eser sahibinden gecerli bir devir veya lisans alinmak-
sizin ucuncu kisiler tarafindan bilgisayar program-
larinin islenmesi, cogaltilmasi ve sair sekillerde kul-
lanilmasi telif hakki ihlali teskil etmektedir. Bununla
birlikte FSEK, istisna olarak bir eseri “sahsi kullanim”
amaciyla ¢ogaltmanin ihlal teskil etmeyecegini du-
zenlemektedir. Bu durum, online olarak bilgisayar
programlarini cogaltma, sahsi kullanim icin lisanssiz
bilgisayar programlarini internetten indirme ve bil-
gisayarda bulundurma meselesini degerlendirmeyi
zorunlu kilmaktadir. Ozellikle ticari isletmelerde bu
sekilde bir lisanssiz kullanimin tespit edilmesi halin-
deistisna kapsamina girip girmeyecedi tartisiimalidir.
Her ne kadar sahsi kullanim icin cogaltmaya FSEK'te
izin verilmis olsa da, bilgisayar programlari acisindan
bu istisnanin uygulamasinda cesitli sikintilar gtinde-
me gelmektedir. Calismamizda bu konular doktrin ve
Yargitay uygulamasi isiginda degerlendirilmektedir.

ANAHTAR KELIMELER

BILGISAYAR PROGRAMLARI, LISANS
SOZLESMESI, FSEK, KORSAN
BILGISAYAR PROGRAMLARI.
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Adaptation, reproduction and other use of computer programs by third parties without a valid
transfer or license from the owner of the work constitutes copyright infringement.

Eser sahibinden gecerli bir devir veya lisans alinmaksizin tciincii Kisiler tarafindan bilgisayar
programlarimin islenmesi, cogaltilmasi ve sair sekillerde kullamilmasi telif hakki ihlali teskil et-

mektedir.
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I.INTRODUCTION

A computer program is defined as “a com-
puter command system arranged in a way
that enables a computer system to perform
a special operation or task, and the prepa-
ratory works that will enable the formation
and development of this command system”
(CIAW art. 1/g). Within the framework of this
definition, a computer program includes
ready-to-use programs as well as preparato-
ry works that will result in the program in the
next stage?. Pursuant to art. 2 of CIAW, both
computer programs and preparatory works,
provided that they result in the program at
the next stage, are accepted as “works” un-
der the category of “science and literature
works”. It is in accordance with the system
of the Code that computer programs, which
are mostly produced as a result of intense
intellectual effort, benefit from copyright
protection under the CIAWS, In principle, the
provisions on the protection of intellectual
rightsinthe CIAW are also applicable to com-
puter programs, as long as they do not differ
by nature or contradict their qualifications*.

For a computer program to be protected as
a work, it must meet the conditions stipulat-
ed in the CIAWS. It means that the computer
program should bear the characteristics of
the author, in other words, it should not be a

1. GIRIS

Bilgisayar programi, “bir bilgisayar sisteminin
ozel bir islem veya gorev yapmasini saglaya-
cak bir sekilde duzene konulmus bilgisayar
emir dizgesini ve bu emir dizgesinin olusum
ve gelisimini saglayacak hazirlik calismalar”
olarak tanimlanmaktadir (FSEK' md. 1/g).
Bu tanim cercevesinde bilgisayar programi,
kullanima hazir programlarin yani sira bir son-
raki asamada program sonucunu doguracak
hazirlik calismalarni da icermektedir?. FSEK
md. 2 kapsaminda hem bilgisayar program-
lari hem de bir sonraki asamada program
sonucu dogurmasi sartiyla hazirlik calisma-
lan, “ilim ve edebiyat eserleri” tahtinda “eser”
olarak kabul edilmektedir. Cogu zaman yogun
bir fikri caba sonucu ortaya konan bilgisayar
programlarinin FSEK kapsaminda telif koru-
masindan faydalanmasi kanunun sistemati-
gine uygundur?. Kural olarak FSEK'te yer alan
fikri haklar korumaya yonelik hukumler, yapisi
geregi bilgisayar programlarinin farklilasma-
digi veya niteliklerine aykir dasmedigi mud-
detce bilgisayar programlariicin de uygulama
bulmaktadir.

Bir bilgisayar programinin eser olarak koru-
nabilmesi, elbette FSEK'te dngoérulen sartlari
haiz olmasina baglidir®. Bu kapsamda bilgi-
sayar programi eser sahibinin hususiyetini
tagimali, bir diger ifadeyle herkes tarafindan
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program that can be created by anyone. Sec-
ondly, computer programs to be defined as
“works” in the Code is the formal condition
required. As explained above, computer pro-
grams are accepted as “works” in the Code
and the established case-law of the Court of
Appeals®. To the extent that it meets these
conditions, every computer program bene-
fits from the copyright protection stipulated
in the CIAW.

The person who has the rights to the com-
puter program also has the economic rights
regulated in the Code, which are adaptation,
reproduction, distribution, representation
and transmission to the public. In addition
to criminal sanctions under the Articles 71
and 72 of the CIAW, violation of these rights
also allows the right holder to file a lawsuit
for detection, prevention and removal of vi-
olations and civil lawsuits for compensating
pecuniary and non-pecuniary damages’.

With the widespread use of the internet, it
is known that computer programs are up-
loaded to the internet in a pirated way and
that internet users can download computer
programs from there without a license. Up-
loading a computer program into circulation
over the Internet without permission vio-
lates the distribution right of the author and,
in some cases, his/ her right of transmission

meydana getirilebilecek bir program olmama-
lidir. ikinci olarak da bilgisayar programlarinin
“eser” olarak Kanun’'da tanimlanmasi, sekli
olarak aranan sartlardandir. Yukarida izah
edildigi zere Kanun’'da ve Yargitay'in yerlesik
ictinatlarinda® bilgisayar programlari “eser”
olarak kabul edilmektedir. Bu sartlar tasidigi
oranda her bilgisayar programi, FSEK'te 6n-
gorulen telif korumasindan faydalanir.

Bilgisayar programi Uzerinde hak sahibi olan
kisi, Kanun’da duzenlenen isleme, cogaltma,
yayma, temsil ve umuma iletim seklindeki
mali haklarin da sahibi olur. Bu haklarin ihlali,
FSEK md. 71 ve 72 kapsaminda cezai yaptiri-
mi gerektirdigi gibi; inlalin tespiti, 6nlenmesi,
kaldintmasi ile maddi ve manevi tazminat ta-
lepli hukuk davalarinin acilmasina da imkan
vermektedir’.

internet kullaniminin yayginlagsmasiyla bir-
likte bilgisayar programlarinin korsan bir
sekilde internete yuklendigi ve internet
kullanicilarinin buradan lisanssiz bir sekil-
de bilgisayar programlarini indirebildikleri
bilinmektedir. Bir bilgisayar programinin
internet Gzerinden tedavule sokulmasi eser
sahibinin yayma hakkini ve somut olaya gore
umuma iletim hakkiniinhlal eder. “Bu baglam-
da, internet tzerinden Ucretli ya da Ucretsiz
olarak bir programin kisisel bilgisayarlara
ya da degisik dijital ortamlara indirilmesine
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to the public. “In this context, the developer
of the program is authorized to allow or pro-
hibit downloading, copying or installing a
program on personal computers or various
digital media, free of charge or paid, over
the internet”®. It is possible to take legal and
criminal actions based on copyright infringe-
ment against those who distribute computer
programs on online platforms without such
permissions/ licenses.

It is not possible to say that people who
download pirated computer programs up-
loaded to the internet violate the distribu-
tion right of the author of the work. In other
words, uploading an unlicensed computer
program to the internet and making it ac-
cessible to third parties violates the “distri-
bution right” of the author and the “right to
transmit to the public” according to the con-
ditions of the concrete case. In this respect,
a counter-opinion or discussion cannot be
found in the doctrine. On the other hand,
downloading unlicensed programs over
the internet, which is the main subject of our
study, violates the author’s reproduction
right, because downloading an unlicensed
program from the internet is considered as
reproducing a computer program. The rea-
son for examining the issue of downloading
unlicensed programs in our study is the exis-
tence of some exceptions in terms of the re-
production right, although it is not foreseen
in the distribution or other economic rights.

(download), kopyalanmasina veya yuklen-
mesine izin vermek ya da bunlari yasaklamak
yetkisi programi gelistirene aittir”®. Boyle bir
izin/ lisans olmaksizin bilgisayar programini
online platformlarda yayan kisiler aleyhine
telif hakki inlaline dayali hukuki ve cezai yol-
lara basvurmak mumkuandar.

internet ortamina yuklenmis korsan bilgisa-
yar programini indiren kisilerin, eser sahi-
binin yayma hakkini ihlal ettigini séylemek
mumkun degildir. Bir diger ifadeyle lisans-
siz bir bilgisayar programini internet orta-
mina yukleyerek uguncu kisilerin erisimine
sunmak eser sahibinin “yayma hakkini” ve
somut olayin sartlarina goére “umuma ile-
tim hakkini” inlal eder, bu agidan doktrinde
tartismaya rastlanmamaktadir. Ote yandan
calismamizin temel konusu olan, internet
Uzerinden lisanssiz programlarin indirilmesi
ise eser sahibinin cogaltma hakkiniihlaleder.
Zira internetten lisanssiz program indirmek,
bilgisayar programinin ¢ogaltilmasi olarak
kabul edilmektedir. Calismamizda lisanssiz
programin indirilmesi meselesinin 6zellikle
incelenmesinin sebebi; yayma veya diger
mali haklarda 6ngorulmedigi halde cogalt-
ma hakki acisindan baziistisnalarin getirilmis
olmasidir. Bu ¢cergcevede ¢ogaltmanin kisisel
kullanim amaciyla gergeklestirilmesi halinde
telif hakki ihlali olmayabilecegine iliskin du-
zenlemeler vardir. internet ortamindan ger-
ceklestirilen indirmelerin ise bu kapsamda
degerlendirilip degerlendirilemeyecegi Ka-
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Toillustrate, there are regulations stating that
there may be no copyright infringement if the
reproduction is made for personal use. It is
not clearly regulated in the Code whether
downloading computer programs from the
internet can be considered within this scope.
This problem will be discussed in more detail
below within the framework of the concept
of personal use.

I1. REPRODUCTION FOR
PERSONAL USE UNDER
CIAW AND COMPUTER

PROGRAMS

A. Reproduction For Personal
Use

In parallel with comparative and internation-
al law regulations, the economic rights of the
author are delimitated for certain reasons in
Turkish law®. The most important of these is
that the author cannot claim any rights or de-
mands in case of reproduction of the work
for personal use. Pursuant to art. 38/1 of the
CIAW; “it is possible to reproduce all intellec-
tual and artistic works for personal use with-
out profit. However, this reproduction can-
not harm the legitimate interests of the right
owner without a justified reason or cannot be
contrary to the normal use of the work”. In or-
derto reproduce the work based on personal
use within the scope of this article; i) the use
should be of a personal nature, ii) the legit-
imate interests of the author should not be
harmed unjustly, andiii) it should not exceed
the limits of normal use of the work.

Although such a regulation is included in
the Code, personal use is not defined and
its boundaries are not clearly drawn. In the
doctrine, it is stated that personal use encom-
passes the personal needs of the reproducer
himself, as well as a close and personal envi-
ronment such as family and business envi-
ronment, and even legal persons, although
it is controversial, will be included in this
scope’®. However, taking a work related to
the field of activity of a factory and giving it
to factory employees by reproducing it can
no longer be considered as personal use™".

The most essential feature of personal use is
to use it without the purpose of making a prof-
it'2. The purpose of making a profit may be

nun’da agik bir sekilde duzenlenmis degildir.
Kisisel (sahsi) kullanim kavrami gergevesinde
bu sorun asagida daha detayli ele alinacaktir.

II. FSEK KAPSAMINDA
KiSISEL KULLANIM AMA-
CIYLA COGALTMA VE
BiLGIiSAYAR PROGRAM-
LARI

A. Kisisel Kullanim Amaciyla
Cogaltma

Mukayeseli ve uluslararasi hukuk duzenle-
melerine paralel olarak Turk hukukunda da
eser sahibinin mali haklari, bazi gerekgelerle
sinirlandintmistir®. Bunlardan en énemlisi,
sahsi kullanim amaciyla bir eserin gcogaltilma-
sina karsi eser sahibinin herhangi bir hak ve
talep ileri suirememesidir. Nitekim FSEK md.
38/1'e gore; “Butdn fikir ve sanat eserlerinin,
kar amaci guddlmeksizin sahsen kullanmaya
mahsus cogaltilmasi mamkuandtir. Ancak, bu
cogaltma hak sahibinin mesru menfaatlerine
hakli bir sebep olmadan zarar veremez ya da
eserden normal yararlanmaya aykiri olamaz”.
Bu madde kapsaminda kisisel kullanima da-
yali eserin ¢cogaltilabilmesi icin; i) kullanimin
sahsi nitelikte olmasi, ii) Eser sahibinin mesru
menfaatlerine haksiz bir sekilde zarar verilme-
mesi ve iii) Eserden normal yararlanma sinir-
larini agmamasi gerekir.

Kanunda bu sekilde bir duzenlemeye yer ve-
rilmisse de sahsen kullanim tanimlanmamig
ve sinirlari net bir sekilde ¢izilmemistir. Dokt-
rinde sahsen kullanimin, bizzat ¢ogaltanin
sahsiihtiyaclar icin olabilecegi gibi aile ve is
cevresi gibi yakin ve kisisel bir cevre icerisinde
de kullanilabilecedi, hatta tartismali olmakla
birlikte tuzel kisilerin de bu kapsama girecegi
belirtilmektedir™. Ancak bir fabrikanin faali-
yet alaniile ilgili bir eserin alinip gogaltilarak
fabrika calisanlarina verilmesi artik kisisel bir
kullanim olarak degerlendirilemez".

Sahsen kullanimin en temel hususiyeti, kar
elde etme amaci olmaksizin kullanmaktir®.
Kar elde etme amaci cogaltma Uzerinden bir
gelirelde etmek seklinde olabilecegi gibi, gi-
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to earn an income through reproduction, as
well as the reproductions made for the pur-
pose of saving expenses may exceed the per-
sonal use limit™. In this context, reproduction
in excess of those required for personal use
constitutes a presumption of profit motive'.

In addition, the reproduction of the work for
personal use requires the reproducer to have
a justified cause and not exceed the limits of
normal use™.

US court decisions look at four key criteria for
determining personal use. These are:

a) Purpose and character of use
b) The type/ nature of the reproduced work
¢) Reproduction amount

d) The market value of the reproduced work
and the effect of the reproduction on the
market’s.

These criteria allow to determine whether
the use is “personal”, in other words, if it ex-
ceeds these criteria it is no longer accepted
as personal use. In our opinion, it should be
accepted that the above-mentioned criteria
are suitable to be applied in terms of Turkish
law and will help in determining the individ-
uality of use.

In our legislation, it is not specified for what
purposes personal copies can be made.
However, in comparative law it is accept-
ed that personal use covers specific and
non-commercial purposes such as educa-
tion, training and research. The “fair use”
concept, which is especially conceptualized
in US law, accepts the reproduction of copy-
righted works for purposes such as educa-
tion, training and research. In other words,
fair use is a concept that allows the reproduc-
tion of some or sometimes all of the works
protected under copyright law due to social
and intellectual requirements’. However,
this concept is mostly used for a very small
part of the printed works (such as 2-3 pages
of a book), and reproduction of computer
programs based on the “fair use” concept is
not accepted. So reproduction of a comput-
er program is considered copyright infringe-
ment under US law, even for educational
purposes’®. On the other hand, reproduction
of computer programs for educational and
research purposes without commercial pur-
pose is not considered as copyright infringe-
ment in Australia’®.

derden tasarruf amaciyla yapilan cogaltmalar
da sahsen kullanim sinirini asabilecektir'. Bu
kapsamda kisisel kullanim i¢in gerekli olan-
dan fazla miktarda yapilan cogaltma, karama-
crguduldugune yonelik karine teskil eder™.

Bunun yani sira eserin kisisel kullanim igin
¢ogaltilmasi; cogaltanin hakli bir sebebe
dayanmasini ve normal kullanim sinirlarini
asmamasini gerektirir®,

ABD mahkeme kararlarinda kisisel kullanimin
tespitiicin dort temel kritere bakilmaktadir:

a) Kullanimin amaci ve karakteri,
b) Cogaltilan eserin turd/ dogas,
¢) Cogaltma miktari,

d) Cogaltilan eserin piyasa degeri ve ¢cogalt-
manin piyasadaki etkisi’®.

Bahse konu kriterler, kullanimin “sahsi” olup
olmadigini tespit edebilmeyi saglamaktadir.
Zira bu kriterleri asan bir kullanim artik kisisel
bir kullanim degildir. Kanaatimizce yukarida
yer verilen kriterlerin, Turk hukuku agisindan
uygulanmasinda bir sakinca olmayip kullani-
min kisiselligini tespit etmede yardimci olaca-
g1 kabul edilmelidir.

Mevzuatimizda kisisel kullanimin hangi
amaclarla yapilabilecegi belirtilmis degildir.
Bununla birlikte mukayeseli hukukta kisisel
kullanimin egitim, 6gretim ve arastirma gibi
spesifik ve ticari olmayan amaclar kapsadi-
g1 kabul edilmektedir. Ozellikle ABD huku-
kunda kavramsallasan “adil kullanim”, telife
konu eserlerin; egitim, 6gretim, arastirma gibi
amagclarla cogaltilmasini mumkun kabul et-
mektedir. Bir diger ifadeyle adil kullanim; top-
lumsal ve entelektuel gereklilikler dolayisiyla
telif hukuku kapsaminda korunan eserlerin
bir b6lumunun veya bazen tamaminin kopya-
lanarak ¢ogaltilmasina imkan taniyan bir kav-
ram olarak karsimiza ¢ikmaktadir'’. Bununla
birlikte bu kavram daha ¢ok basili eserlerin
¢ok cuz'i bir kismina (6rnegin bir kitabin 2-3
sayfasi gibi) yonelik olup 6zellikle bilgisayar
programlari acisindan bu sekilde bir cogalt-
ma kabul edilmemektedir. Bir diger ifadeyle
ABD hukukuna gore egitim amacli olsa dahi
bir bilgisayar programinin ¢cogaltilmasi telif
hakki ihlali kabul edilmektedir’. Ote yandan
Avusturalya’da, ticari amac tasimaksizin egi-
tim ve arastirma amacli bilgisayar programi-
nin gogaltilmasi telif hakki ihlali olarak gorul-
memektedir™.
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B. Reproduction of Computer
Programs For Personal Use

Compared to other types of works, comput-
er programs are easy to reproduce and it is
difficult to control that?. For this reason, it is
debatable in the doctrine whether the right
to reproduce for personal use as stipulated
in art. 38 of the CIAW in terms of computer
programs is applicable or not?'. Consider-
ing computer programs as a work within
the scope of the CIAW and that computer
programs are not excluded in art. 38/1 of
the CIAW, it can be said that computer pro-
grams may also be reproduced for person-
al use. However, the inclusion of additional
provisions on computer programs in the
continuation of art. 38 also reveals an inter-
pretation that the reproduction of computer
programs for personal use is considered to
be limited by these additional provisions?.
One of the most important bases of this view
is that there is no general regulation regard-
ing the personal use of computer programs
in the European Community Directive No.
91/250 on the legal protection of computer
programs, but rather the reproduction of the
program is allowed only in specific cases (in
parallel with art 38/2 and further paragraphs
of the CIAW).

Accordingly, those who consider that the per-
sonal use of the computer program is limited
by the special regulations in the CIAW limit
the reproduction of the computer program
for personal use with only one backup copy
pursuant to art. 38/2 of the CIAW. A backup

B. Bilgisayar Programlarinin
Sahsen Kullanim Amaciyla
Cogaltilmasi

Diger eser turlerine gore bilgisayar program-
larinin cogaltilmasi oldukga kolay olup bunun
kontrolu ise zordur?. Bu sebeple bilgisayar
programlari agisindan FSEK md. 38'de 6n-
gorulen sahsen kullanma amaciyla ¢ogalt-
ma hakkinin uygulanip uygulanmayacagi
doktrinde tartismalidir?. Bilgisayar program-
larinin FSEK kapsaminda bir eser sayilmasi
ve FSEK md. 38/1'de bilgisayar programlari-
nin hari¢ tutulmamasi karsisinda, bilgisayar
programlarinin da sahsen kullanim amaciyla
cogaltilabilecegi sdylenebilecektir. Bununla
birlikte FSEK md. 38'in devaminda bilgisayar
programlarina iliskin ek duzenlemelere yer
verilmesi, bilgisayar programlarinin kisisel
kullanim amaciyla ¢ogaltilmasinin bu ek du-
zenlemeler ile sinirliolarak kabul edildigi sek-
linde bir yorumu da ortaya ¢ikarmaktadir?2.
Bu gorusun en 6nemli dayanaklarindan birisi;
bilgisayar programlarin hukuki korumasina
iliskin 91/250 sayili Avrupa Toplulugu direk-
tifinde, bilgisayar programlarinin sahsi kulla-
niminailigskin genel bir duzenlemeye yer veril-
meyip salt (FSEK md. 38/2 ve devami fikralari
ile paralel) spesifik durumlarda programin
¢ogaltilmasina musaade edilmesidir.

Buna gore bilgisayar programinin sahsi kul-
lanimini FSEKteki 6zel duzenlemelerle sinirli
gorenler; bilgisayar programinin gogaltilmasi
imkanini FSEK md. 38/2 ¢ergevesinde bir ye-
dek kopyaiile sinirlandirmaktadir. Yedekleme
kopyasi, ayri bir veri tasiyicisinda bilgisayar
programinin yedeklenmesi, bir diger ifadeyle
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copy is a backup of a computer program on
a separate data carrier, so in other words,
keeping a copy of it?%. According to US law,
it is possible to reproduce a computer pro-
gram for archiving/ backup purposes or as
required by the use of the program itself,
provided that it does not exceed one copy?.
Any reproduction beyond that is considered
copyright infringement. Dalyan is of the opin-
ion that it is not possible to reproduce com-
puter programs for personal use except as
stipulated in art. 38/2-3 of the CIAW?,

On the other hand, according to Suluk and
Orhan; computer programs may be repro-
duced for personal use pursuant to art. 38
of the CIAW, provided that the programs are
acquired by legal means?.

As it can be seen, there is no clear provision
in the legislation regarding the reproduction
of the computer program for personal use,
and there is no consensus in the doctrine.
However, those who accept the reproduc-
tion of computer programs for personal use
require that the said program be acquired
through legal means. In other words, even
if reproduction for personal use is accepted,
this reproduction must be done on the copy
obtained through legal means.

Pursuant to art. 38/3 of the CIAW; “in the ab-
sence of decisive provisions in the contract,
the person who obtained the computer pro-
gram through legal means can reproduce or
process it, if it is necessary for the proper use
of the computer program for the intended
purpose, including error correction”. There-
fore reproduction or adaptation of a comput-
er program within the scope of this article is
only possible for persons who acquired the
program through legal means?. Acquiring
through legal means includes obtaining the
right to use within the framework of one of
the Law of Obligations agreements such as
sale, donation, rent or loan, in addition to a
license or transfer agreement. Similarly, it in-
cludes acquisition pursuant to a specific law
provision or provisions of inheritance law
within this scope?. Therefore, whether there
is a legal relationship or not, the use based
on possession or property right protected
by the legal order means acquiring through
legal means.

bir kopyasinin tutulmasidir®. ABD hukukuna
gore de bir bilgisayar programinin arsiv/ ye-
dekleme amaciyla veya programin kendisinin
kullaniminin gerektirmesi dolayisiyla bir adeti
asmayacak sekilde c¢ogaltilabilmesi mum-
ktndur?4, Bunun 6tesinde bir cogaltma ise
telif hakki ihlali olarak kabul edilmektedir.
Nitekim Dalyan, FSEK md. 38/2-3 disinda
bilgisayar programlarinin sahsen kullanim
amaciyla ¢ogaltilmasinin mamkun olmadigi
gorusundedir?®,

Ote yandan Suluk ve Orhan’a gore ise; huku-
ki yoldan edinilmis olmasi kaydiyla FSEK md.
38 kapsaminda bilgisayar programlari kisisel
kullanim amacli cogaltilabilecektir?.

Goruldugu uzere bilgisayar programinin sah-
si kullanim amaciyla ¢ogaltilmasi konusun-
da mevzuatta acik bir hukim olmadigi gibi
doktrinde bir gorus birligi de yoktur. Ancak
bilgisayar programlarinin sahsi kullanim ama-
clyla cogaltilmasini kabuledenler, s6z konusu
programin hukuki yollardan elde edilmesini
sart kogmaktadir. Bir diger ifadeyle sahsen kul-
lanim amaciyla ¢ogaltma yapilmasinin kabul
edilmesi halinde dahi bu ¢ogaltmanin, hukuki
yollardan elde edilmis nusha Uzerinden yapil-
masli gerekmektedir.

FSEK md. 38/3'e gore; “sézlesmede belirleyici
hukamlerinin yoklugu durumunda, hata dd-
zeltme de dabhil, bilgisayar programinin dusu-
nuldagd amaca uygun kullanimi igin gerekli
oldugu durumda, bilgisayar programinin onu
hukukiyollardan edinen kisi tarafindan cogal-
tilmasi ve islenmesi serbesttir”. O halde bir bil-
gisayar programinin bu madde kapsaminda
cogaltilmasi veya islenmesi, ancak programi
hukuki yollardan edinmis kisiler agisindan
mumkundur?. Hukuki yollardan elde etme
ile kastedilen ise; lisans veya devir s6zlesme-
sinin yani sira satim, bagislama, kira yahut
odunc gibi Borglar Hukuku sézlesmelerinden
biri cercevesinde kullanim hakki elde etme-
yi kapsamaktadir. Keza kanun hukmu veya
miras hukumleri uyarinca iktisap etme de bu
kapsama dahil olur?. O halde bir hukuki iliski
olsun veya olmasin, hukuk duzenitarafindan
korunan zilyetlik veya mulkiyet hakkina daya-
b kullanim, hukuki yollardan edinmeyi ifade
etmektedir.
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C. Evaluation of Unlicensed
Computer Programs Down-
loaded from the Internet

As stated above, reproduction of a comput-
er program for personal use is controversial
in the doctrine. However, even those who
believe in the doctrine that computer pro-
grams can be reproduced for personal use
accept that this reproduction is only possible
for those who acquire the program through
legal means. The Court of Appeals is also
of this opinion?°. Therefore, reproducing a
computer program by downloading it from
the internet or by cracking a password from
another computerisillegal, even for personal
use. In other words, “it is clear that copying
computer programs, even if it is on the inter-

C. internetten indirilen Li-
sanssiz Bilgisayar Programla-
rinin Degerlendirilmesi

Yukarida ifade edildigi Uzere bir bilgisayar
programinin sahsi kullanim amaciyla ¢ogal-
tilmasi doktrinde tartigmalidir. Bununla birlik-
te doktrinde bilgisayar programlarinin sahsi
kullanim icin ¢ogaltilabilecedi goérusunde
olanlar dahi, bu cogaltmanin ancak programi
hukuki yoldan edinenler agisindan mumkun
oldugunu kabul etmektedir. Yargitay da bu
gorustedir®®. Dogal olarak internet ortamin-
dan indirilmek veya baska bir bilgisayardan
sifre kirmak suretiyle temin etmek suretiyle bir
bilgisayar programinin cogaltilmasi, sahsi kul-
lanim igin dahi olsa hukuka aykiridir. Bir diger
ifadeyle “bilgisayar programlarinin cogaltma

Therefore, reproducing a computer program by downloading it
from the internet or by cracking a password from another com-
puter is illegal, even for personal use.

Dogal olarak internet ortamindan indirilmek veya baska bir bil-
gisayardan sifre kirmak suretiyle temin etmek suretiyle bir bil-
gisayar programinin cogaltilmasi, sahsi kullanim icin dahi olsa

hukuka aykiridir.

net, violates copyrights, unless the freedom
to reproduce and benefit from computer
programs is expressly stated or they are open
source”®,

As it can be seen, downloading unlicensed
computer programs from the internet consti-
tutes a copyright violation. Since the program
uploaded to the internet is not “acquired
through legal means”, such download activ-
ity cannot be evaluated as “personal use” in
accordance with art. 38 of the CIAW.

However, if the person downloading the un-
licensed program be a student who wants to
improve himself/ herself or a non-purchasing
individual and using the downloaded pro-

ve faydalanma serbestisi acikga belirtilmedigi
veya acik kaynak olmadiklari sdrece, internet
Uzerinden olsa bile aynen kopyalanmasinin
telif haklarini ihlal ettigi agiktir”=°.

Goruldugu uzere lisanssiz bilgisayar program-
larinin internet Gzerinden indirilmesi telif hak-
ki ihlali teskil etmektedir. internete yuklenen
programin “hukuki yoldan edinilmig” olmama-
sidolayisiyla bu sekilde birindirme eyleminin
FSEK md. 38 gergevesinde “sahsi kullanim”
olarak degerlendirilmesi de mumkun degildir.

Bununla birlikte lisanssiz programi indiren ki-
sinin kendisini gelistirmek isteyen bir 6grenci
veya satin alma guct olmayan bir birey olmasi
ve indirilen programi ticari bir amag¢ gutmek-
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gram for non-commercial purposes, should
it be considered a copyright violation®'? It is
clear that this is a copyright violation within
the framework of the explanations above and
the Court of Appeals’ decisions. However,
the severity of the sanctions envisaged in the
case of copyright infringement (especially tri-
ple compensation under art. 68 of the CIAW)
may result in unfair outcomes. In other words,
the copyright owner will be able to obtain a
much higher compensation than suffered,
and the compensation will turn into a means
of enrichment. For this reason, in terms of ide-
al law, it is imperative that the boundaries of
the right to reproduce computer programs
for personal use be drawn more clearly and
fairly and brought into legal regulation.

D. Responsibility of Commer-
cial Entities

As a rule, the use of an unlicensed program
by a person raises the responsibility of the
person in question. However, art. 66/2 of the
CIAW has widened the scope of liability in
case of unlicensed use by introducing an
exception and regulated that some persons
other than the actual perpetrator are also
responsible. According to the aforemen-
tioned regulation; “If the infringement was
committed by a representative or employees
of acommercial entity while performing their
services, a lawsuit may also be filed against
the owner of the entity. The fault of the per-
petrator or the persons mentioned in the sec-
ond paragraph is not essential”. This article
brings strict liability for commercial enterpris-
es. Even if there is not a fault or intervention,
downloading a computer program from the
internet or using an unlicensed program by
the authorities or employees of the commer-
cial entity raises the liability of the entity for
compensation?®?,

It should be noted that commercial enterpris-
es often do not have the opportunity to repro-
duce a work within the scope of “personal
use”, since they operate for the purpose of
making profit, as the actions and transactions
of the enterprise are in principle of acommer-
cial nature. Within this framework, download-
ing a pirated program to a computer con-
nected to the enterprise without obtaining a
license, or reproducing a licensed software
in violation of the contract and installing it on
other computersin the enterprise constitutes
copyright infringement, even if it is limited to
internal works.

sizin kullanmasi bir telif hakki inlali olarak go-
ralmeli midir®'? Yukarida yer alan aciklamalar
ve Yargitay kararlar gercevesinde bunun bir
telif hakki ihlali oldugu aciktir. Ancak telif hak-
ki ihlali durumunda 6ngorulen yaptinmlarin
agirigi (6zellikle FSEK md. 68 kapsaminda tg¢
kat tazminat), adil olmayan sonugclar ortaya
cikarabilecektir. Bir bagka deyisle telif hakki
sahibi, zarara ugradigindan ¢ok daha fazla
bir tazminat elde edebilecek ve tazminat bir
zenginlesme aracina doénusebilecektir. Bu
sebeple ideal hukuk bakimindan bilgisayar
programlarinin sahsi kullanim amaciyla ¢o-
galtilma hakkinin sinirlarinin daha net ve adil
bir sekilde cizilmesi ve hukuki duzenlemeye
kavusturulmasi zorunludur.

D. Ticari isletmelerin Sorum-
lulugu

Kural olarak bir kisinin lisanssiz bir program
kullanmasi, bahse konu kiginin sorumlulugu-
nu gundeme getirmektedir. Bununla birlikte
FSEK md. 66/2 bir istisna getirerek lisanssiz
kullanim halinde sorumlulugun kapsamini
genisletmis ve fiili isleyen disinda bazi kisile-
rin de sorumlu oldugunu dazenlemistir. Ani-
lan duzenlemeye gore; “Tecaviz, hizmetlerini
ifa ettikleri sirada bir isletmenin temsilcisi veya
mustahdemleri tarafindan yapilmissa isletme
sahibi hakkinda da dava acilabilir. Tecaviiz
edenin veya ikinci fikrada yazili kimselerin
kusuru sart degildir”. Bu madde, ticari iglet-
meler acisindan kusursuz sorumluluk hali
getirmektedir. Zira herhangi bir kusuru ve
dahili olmasa dahi, isletme yetkilileri veya
calisanlarn tarafindan internetten bir bilgisa-
yar programinin indirilmesi veya lisanssiz bir
programin kullanilmasi isletmenin tazminat
sorumlulugunu dogurmaktadir®2,

Belirtmek gerekir ki ticari isletmeler kar elde
etme amaciyla faaliyet gostermeleri dolayi-
siyla bir eseri “sahsi kullanim” kapsaminda
cogaltma imkanina cogu zaman sahip ola-
mazlar. Zira isletmenin eylem ve islemleri
kural olarak ticari niteliktedir. Bu kapsamda
lisans alinmadan isletmeye bagli bir bilgisa-
yara korsan program indirilmesi veya lisansli
bir yazilimin s6zlesmeye aykiri bir sekilde
cogaltilarak isletmedeki diger bilgisayarlara
yuklenmesi, isletme iciisler ile sinirli olsa bile
telif hakki ihlali teskil eder.

Burada dikkat edilmesi gereken husus, is-
letme ¢alisaninin veya yetkilisinin telif hakki
ihlali teskil eden eylemi ile igsletme arasinda
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The point to be considered here is that there
must be a link between the action of the em-
ployee or representative of the enterprise
that constitutes copyright infringement and
the enterprise. In other words, just working
in a company does not directly require any
action taken by the employee liability of the
enterprise. As a matter of fact, upon the de-
tection of an unlicensed program on the per-
sonal computer of acompany employeeina
case, the 11th Civil Chamber of the Court of
Appeals made an evaluation “by considering
whether the captured software program was
used in company works, the defendant com-
pany personnel, who is alleged to be the own-
er of the laptop on which the program was
installed, the training date and installation
dates of this software” and overturned the
District Court’s decision®. Thereupon, the
District Court re-examined the file and stat-
ed, “there is no legal basis for the defendant
company to be held liable for the software in-
stalled on the computer that was found in the
carduring a search, which does not belong to
the company and that has not been proven
to have been used in the company. Since it
has not been proven that this program was
used in the company’s business, when it was
installed on the computer belonging to the
company employee does not matter in terms
of the liability of the company”. The decision
was approved by the Court of Appeals®*.

As explained under this heading and in the
Court of Appeals’ decisions cited; it is not
possible to apply the “personal use” provi-
sion for commercial enterprises. That means

bir bagin olmasi zorunlulugudur. Bir baska
deyisle salt birisletmede calisiyor olmasi, s6z
konusu calisan tarafindan gerceklestirilen her
tarla eylemi dogrudan igsletmenin sorumlulu-
gu kapsamina sokmaz. Nitekim bir olayda sir-
ket elemaninin sahsi bilgisayarinda lisanssiz
programin tespit edilmesi Gzerine Yargitay 11.
Hukuk Dairesi; “yakalanan yazilim programi-
nin sirket islerinde kullanilip kullanilmadigy,
programin ytklendigi laptopun sahibi oldugu
iddia edilen davali sirket personelinin bu yazi-
lima iliskin gérdugu egitim tarihi ile ydkleme
tarihleri dikkate alinarak bir degerlendirme ya-
pilmasi gerektigini” belirterek Yerel Mahkeme
kararini bozmustur®. Bunun tzerine dosyayi
tekrar inceleyen Yerel Mahkeme; “sirkette
kullanildigr kanitlanmayan sirkete de ait ol-
mayan, Ustelik arama sirasinda arabada bu-
lunan bilgisayarda yukli programdan dolayi
varsayim olarak davali sirketin sorumluluguna
gidilmesinin hukukitemeli bulunmamaktadir.
Bu programin sirket isinde kullanildigi kanit-
lanmadigindan sirket calisanina ait bilgisayara
ne zaman yuklendiginin de sirketin sorumlu-
lugu bakimindan bir Snemi yoktur” gerekge-
siyle davayi reddetmis ve bu karar Yargitay'ca
onanmigtirs4,

Bu baslik altinda aciklandigi ve atif yapilan
Yargitay kararlarinda izah edildigi Uzere; ticari
isletmeler acisindan “sahsi kullanim” hukmu-
nun uygulanmasi mumkun degildir. Dogal
olarak ticari isletmenin, yetkilisinin veya ¢all-
saninin lisanssiz bir program kullanmasi veya
internetten bu nitelikte bir program indirmesi
telif hakkiihlali teskil etmektedir. Bununla bir-
likte her somut uyusmazlikta yetkili/ calisan
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that the use of an unlicensed program by a
commercial enterprise, its official or employ-
ee or downloading such a program from the
internet constitutes copyright infringement.
However, in every concrete dispute, the con-
nection of the unlicensed program used/
downloaded by the representative/ employ-
ee in the enterprise should be determined,
and if there is no link, the enterprise should
not be held responsible.

11l. CONCLUSION

As examined above, computer programs are
accepted as works, provided that they meet
the conditions stipulated in the CIAW. For
this reason, computer programs also bene-
fit from the provisions on the protection of
works in the CIAW. However, it is disputed
in the doctrine whether the possibility of
reproduction without permission from the
author for “personal use”, which is regulat-
ed in art. 38 of the CIAW, is applicable for
computer programs. In short, personal use
means the reproduction of a small part of a
work for a specific purpose such as educa-
tion, research, criticism, for oneself or fami-
ly members or relatives, without intending
to make a profit. Although there are those
who say that art. 38/1 of the CIAW cannot
be applied for computer programs; a group
of scholars in the doctrine accept that com-
puter programs will also be included in this
scope, butin any case, the actual program to
be reproduced for personal use must still be
“legally acquired”. In this case, downloading
unlicensed programs on the internet that are
not legally acquired will constitute copyright
infringement. On the other hand, if the per-
son downloading and using the unlicensed
program is performing this program within
the scope of an enterprise’s activities; the
responsibility of the enterprise will also be
on the agenda within the scope of art. 66 of
the CIAW.

tarafindan kullanilan/ indirilen lisanssiz prog-
ramin isletme ile bagi tespit edilmeli, eger bir
bag yoksa isletme bundan dolayi sorumlu
tutulmamalidir.

I11. SONUC

Yukarida incelendigi Uzere FSEK'te 6ngo6-
rulen sartlari saglamasi kaydiyla bilgisayar
programlar eser olarak kabul edilmektedir.
Bu sebeple FSEK'te eserlerin korunmasina
iliskin hukumlerden bilgisayar programlari
da faydalanir. Ancak FSEK md. 38'de duzen-
leme bulan “sahsi kullanim” i¢in eser sahi-
binden izin almaksizin ¢cogaltma imkaninin
bilgisayar programlari igcin s6z konusu olup
olmadigi doktrinde tartismalidir. Kisaca sah-
si kullanim; kar amaci gutmeksizin bir eserin
cuz'i bir kisminin egitim, arastirma, elestiri
gibi spesifik bir amagla kisinin kendisi veya
aile bireyleri yahut yakinlari i¢in cogaltmasi
anlamina gelmektedir. FSEK md. 38/1'in bil-
gisayar programlari i¢cin uygulanamayacagi-
ni soyleyenler bulunmakla birlikte; doktrin-
de bir kesim, bilgisayar programlarinin da
bu kapsama girecegini ama her halukarda
sahsi kullanim i¢in cogaltma yapilacak asil
programin “hukuki yoldan edinilmis” olmasi
gerektigini aramaktadir. Bu durumda hukuki
yoldan edinilmemis olan internet tzerinde-
ki lisanssiz programlari indirmek, telif hakki
ihlali teskil edecektir. Ote yandan lisanssiz
programi indiren ve kullanan kisinin, bu
programi bir isletmenin faaliyeti kapsamin-
da gerceklestiriyor olmasi halinde; FSEK md.
66 kapsaminda isletmenin sorumlulugu da
gundeme gelecektir.
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MAKALELER

HUKUKI YOLDAN EDINIL-
MEMIS OLAN INTERNET
UZERINDEKI LISANSSIZ
PROGRAMLARI iINDIR-
MEK, TELIF HAKKI IHLA-
Li TESKIL EDECEKTIR.
OTE YANDAN LiSANSSIZ
PROGRAMI INDIREN VE
KULLANAN KiSININ, BU
PROGRAMI BiR ISLET-
MENIN FAALIYETI KAP-
SAMINDA GERCEKLESTI-
RiYOR OLMASI HALINDE;
FSEK MD. 66 KAPSAMIN-
DA ISLETMENIN SORUM-
LULUGU DA GUNDEME

GELECEKTIR.
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