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ABSTRACT

Special purpose acquisition companies are
relatively new capital market instruments for Turkish
legal system and they have not yet been utilized in
Turkish capital markets. Although special purpose
acquisition companies are relatively new for Turkish
law and practice, they have been included in the
law and practice of the United States of America for
several years, with increasing numbers during the
Covid-19 outbreak®. Special purpose acquisition
companies can be defined as a capital market-
specific instrument that solely exists to merge with
another company. In this article, special purpose
acquisition companies will be discussed in relation
with their regulations under Turkish law as well as
law and practice of the United States of America
where theirimplementations are most frequent.
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OZET

Birlesme amacli ortakliklar, Turk hukuku bakimindan
oldukca yeni ve Turk pratiginde uygulamasi henuz
gorulmemis bir sermaye piyasasi hukuku aracidir.
Turk hukuku ve uygulamasi nezdinde oldukga yeni
olsa da ozellikle Amerika Birlesik Devletleri hukuku
ve uygulamasinda yillardir yer alan birlesme amacli
ortakliklar, Covid-19 salgini ile birlikte uygulamada
oldukga sik gortlmeye baslamistir’. Birlesme amacli
ortaklik, yegane varlk amaci baska bir sirket ile
birlesmek olan sermaye piyasasina has bir yatirnm
araci olarak tanimlanabilir. Makalemizde birlesme
amacli ortakliklar, en sik uygulamasinin goruldugu
Amerika Birlesik Devletleri hukuku ve uygulamasi ve
Turk hukuku altindaki duzenlemeleri dogrultusunda
ele alacagiz.
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In this article, special purpose acquisition companies will be discussed in relation with their reg-
ulations under Turkish law as well as law and practice of the United States of America where their
implementations are most frequent.

Bu makalede; birlesme amach ortakliklari, en sik uygulamasimin goriildiigii Amerika Birlesik Dev-
letleri hukuku ve uygulamasi ve Tiirk hukuku altindaki diizenlemeleri dogrultusunda ele alacagiz.
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FOOTNOTE

1 Neal Newman/ Lawrence J.
Trautman, Special Purpose Acquisi-
tion Companies (SPACs) and the SEC,
Legal Studies Research Paper Series,
Research Paper No. 21-49, p.13 (Last
Access 08.08.2022).

2 Derin Altan/ Nil Acar, Yeni Bir Al-
ternatif Yatinm Araci: Birlesme Amacli
Ortakliklar, Dokuz Eylul Universitesi
Hukuk Fakultesi Dergisi, V.16, Iss. 1,
Year 2014, p. 255.

I.INTRODUCTION

Capital markets bring together capital own-
ersand companies and institutions that want
to benefit from capital resources with new
instruments and solutions in line with the
needs of the global economy. During this
process, capital markets have created var-
ious channels and mechanisms that allow
the transfer of capital from capital owners
to companies and institutions within certain
rules and methods. Additionally, capital mar-
kets continue to create new channels and
mechanisms by adapting to the flexible con-
juncture and circumstances. In this article,
special purpose acquisition companies, one
of the aforementioned channels and mech-
anisms created by capital markets, which are
advancing compared to conventional capital
market vehicles and mechanisms, will be dis-
cussed in terms of Turkish law and laws and
practices of foreign countries.

I1. DEFINITION AND LE-
GAL STATUS OF SPECIAL
PURPOSE ACQUISITION
COMPANIES

Partnerships with the intent of merging are
called ‘Special purpose acquisition compa-
nies’ in the United States of America, where

1. GIRIS

Sermaye piyasalari, global ekonominin ihti-
yaclari dogrultusunda her gecen gun yeni
araclar ve ¢ozumlerle sermaye sahipleri ile
bu sermayeden yararlanmak isteyen sirketleri
ve kuruluslarn bulusturmaktadir. Bu sUrecte
sermaye piyasalari, sermaye sahiplerinden
sirket ve kuruluslara, belirli metotlar ve ku-
rallar araciligiyla aktarilacak sermaye icin
cesitli yollar ve mekanizmalar yaratmistir ve
degisken konjonkture ve sartlara uyum sagla-
yarak yeni yollar ve mekanizmalar yaratmaya
devam etmektedir. Bu makalemizde s6z ko-
nusu yol ve mekanizmalardan bir tanesi ve
geleneksel sermaye piyasasli araclarina ve
mekanizmalarina nazaran gelismekte olan ve
Turk hukukunda hentiz uygulamasi goralme-
mig birlesme amacli ortakliklar, Turk hukuku
ile yabanci ulke hukuklari ve uygulamalan
acisindan incelenecektir.

Il. BIRLESME AMAGCLI
ORTAKLIKLARIN TANIMI
VE HUKUKIi STATUSU

Birlesme amacli ortakliklar, ilk olarak goruldu-
gu Amerika Birlesik Devletleri uygulamasin-
da “Special Purpose Acquisition Company”
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they were first seen. Direct translation of
special purpose acquisition companies to
Turkish is “6zel amacli satin alma sirketi”. Ter-
minologically, direct Turkish translation sub-
stantially reflects the purpose of this mecha-
nism. Special purpose acquisition company,
or "birlesme amacli ortaklik” in Turkish legis-
lation, is a legal entity that acts in line with
a predetermined investment strategy and is
managed by a team of often well-known pro-
fessionals in the sector? and special purpose
acquisition companies decide on a non-pub-
lic company as the target company to ac-
quire with the funds raised from the special
purpose acquisition company’s initial public
offering in order to merge with and the target
company can become easily publicly traded.

Within Turkish law, special purpose acqui-
sition companies are defined as “A corpo-
ration, bearing the phrase special purpose
acquisition company in its title, which is es-
tablished for the purpose of offering to the
public at least half of shares representing its
post-public offering capital, and merging
thereafter with a non-publicly held corpora-
tion, in line with a predetermined timing and
investment strategy; and has no other activi-
ty than the satisfaction of the aforementioned
purpose; and undertakes the use of maximum
ten percent of the proceeds of public offering
for activities specified in its Articles of Associ-

BIRLESME AMAGCLI ORTAKLIKLAR

ismiyle yer almaktadir. Amerika Birlesik Dev-
letleri uygulamasindaki karsiligi dogrudan
Turkceye aktarildiginda “6zel amacli satin
alma sirketi” karsiigini bulmaktadir. Termi-
nolojik olarak 6zel amacli satin alma sirketi,
mekanizmasinin amacini ilk bakista yansit-
maktadir. Ozel amacli satin alma sirketi veya
Turk mevzuatinda yer alan ismiyle birlesme
amacli ortaklik, belirli bir yatinm stratejisi ve
hedefi dogrultusunda hareket eden, profes-
yonel ve genellikle sektorel bazda taninan bir
yonetim ekibi? tarafindan yonetilen ve halka
acik olmayan bir sirketin hedef sirket (target
company) olarak belirlenerek birlesme amagli
ortakligin halka arzindan elde edilen fon ile
hedef sirketin satin alinmasi ve satin alinan
hedef sirket ile birlesme amacli ortakligin
birlesmesi suretiyle hedef sirketin klasik hal-
ka arz prosedurlerinden daha kisa ve kolay
sekilde halka acik hale getirilmesi amaciyla
olusturulan tuzel kisiliktir.

Turk hukuku nezdinde birlesme amacli or-
takliklar, Sermaye Piyasasi Kurulu tarafindan
yayimlanan 11-23.2 sayili Birlesme ve Boélun-
me Tebligi'nin 4. maddesinin 1. fikrasinin b
bendinde; “Onceden belirlenmis bir stire ve
yatirnm stratejisi dogrultusunda, halka arz son-
rasi olusacak sermayesini temsil eden paylarin
en az yarisini halka arz etmek ve sonrasinda
halka acik olmayan bir ortaklik ile birlesme
amaci ile kurulan, bu amaci gerceklestirmek
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ation and/or in its prospectus issued on ac-
count of public offering and to return the bal-
ance thereof to non-founding partners in the
case of failure of the intended merger within
the predetermined period of time and to that
end, to invest the balance in any one or more
of such investment instruments as deposits,
government debt securities and similar oth-
er investment instruments; and discloses its
cash management policy required by the
public in its prospectus issued due to public
offering; and will execute within the frame of
principles set forth in the prospectus the vol-
untary repurchase of shares owned by share-
holders using negative vote in the general
assembly meeting where the merger transac-
tion is approved, and of shares owned by all
shareholders other than founders in the case
of dissolution of the special purpose acqui-
sition company” in article 4/1(b) of Commu-
niqué On Merger and Demerger numbered
11-23-2. It can be seen from the definition that
the special purpose acquisition companies
comprise of significant amount of different
aspects within themselves.

First of all, it should be noted that accord-
ing to one opinion in the doctrine?, special
purpose acquisition companies have no
commercial activity at the time of their estab-
lishment. The only field of activity of special
purpose acquisition companies is to merge
with the target company, in line with the in-
vestment strategy and target they have de-
clared. However, it must be stated that this
field of activity is also a commercial activity

haricinde herhangi bir faaliyeti olmayan, ana
sozlesmesinde ve/veya halka acilma nedeniy-
le duzenlenen izahnamede belirtilen faaliyet-
ler icin halka arzdan elde ettigi gelirin azami
ylzde onunu kullanarak bakiye kismin énce-
den belirlenmis sure icerisinde hedeflenen
birlesme isleminin gerceklesmemesi halinde
kurucular disindaki ortaklara iade edilmesi
amaciyla mevduat, devlet ic bor¢clanma se-
nedi ve benzeri yatinm araclarindan bir veya
birden fazlasina yatirim yapmak suretiyle de-
gerlendirmeyi taahhut eden ve bu cercevede
gerekli nakit ydnetim politikasini halka acilma
nedeniyle duizenlenen izahnamede kamuya
aciklayan, birlesme isleminin onaylandigi ge-
nel kurul toplantisinda olumsuz oy kullanan
pay sahiplerine ve sona ermesi durumunda
kurucular disindaki tam pay sahiplerine ait
paylarayoénelik olarak génullt geri alim islemi-
niizahnamede belirtilen esaslar cercevesinde
gerceklestirecek olan ve unvaninda birlesme
amacli ortaklik ibaresi bulunan ortakligi” sek-
linde tanimlanmistir. ilgili tanim incelendigin-
de birlesme amacli ortakliklarin birgcok unsuru
barindirdigr gérulmektedir.

Oncelikle belirtmek gerekir ki, doktrindeki
bir® goruse gore birlesme amacli ortakliklarin
kuruldugu anda hicbir ticari faaliyeti bulun-
mamaktadir. Birlesme amacli ortakliklarin tek
istigal alanlari, acikladiklar yatinm stratejisi ve
hedefi dogrultusunda hedef sirket ile birles-
mektir. Esasen bu hususun da ticari bir faali-
yet oldugunu ve birlesme amacli ortakliklarin
“6zel"” olarak bu amacla kuruldugunu ifade
etmek gerekir. Nitekim Turk Ticaret Kanunu
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and special purpose acquisition companies
are being established “specially” for this pur-
pose. Moreover, article 3 of Turkish Commer-
cial Code (“TCC") states that “Matters regu-
lated in this code and all transactions and acts
related to a commercial enterprise are com-
mercial affairs”. For a company, including
special purpose acquisition companies, to
be publicly traded, that company has to be
a joint stock company which means that the
special purpose acquisition companies must
be established as joint stock companies; and
joint stock companies are regulated by the
TCC. For a company to become publicly
traded, it must have the status of a joint stock
company, even if it becomes public through
a merger or acquisition. As a result, the new
company that will be formed as the surviving
entity of the merging of two different compa-
nies or formed as the result of the merger with
a special purpose acquisition company with
the target company through a takeover, this
company must be a joint stock company as
well. The target company can also be a limit-
ed liability company or a sole proprietorship.
In line with this information and our perspec-
tive, we are of the opinion that it is possible to
consider the activities carried out by special
purpose acquisition companies as commer-
cial activities, in accordance with article 3 of
TCC, since the rules and procedures regard-
ing the merger of the joint stock companies
are regulated under the TCC. Contrary to
the opinion in the doctrine*, we believe that
special purpose acquisition companies have
commercial activities and therefore, the title
of “merchant” (tacir) in accordance with the
provisions of the TCC. It is without doubt that
special purpose acquisition companies carry
out their operations for earning profit and are
under “commercial risk”.

A. Elements of the Special
Purpose Acquisition Compa-
nies

1. Predetermined Period and In-
vestment Strategy

Special purpose acquisition companies are
required to act in line with a predetermined
time and investment strategy in accordance
with their definition within the legislative
framework. It can be stated that the predeter-
mined period and investment strategy of the
special purpose acquisition companies are
binding for the management of special pur-
pose acquisition companies and that these
binding period and investment strategies are

BIRLESME AMAGCLI ORTAKLIKLAR

("TTK") madde 3; “Bu Kanunda duzenlenen
hususlarla bir ticari isletmeyi ilgilendiren
batun islem ve fiiller ticari islerdendir.” huak-
munu haizdir. Birlesme amacli ortakliklarin
halka acilabilme sartlarindan birisi anonim
sirket olma sarti oldugundan anonim sirket
olarak kurulmalari gerekmektedir ve anonim
sirketler de TTK hukumlerine tabidir. Bir sirke-
tin; halka acik sirket olabilmesi icin, birlesme
veya devralma yoluyla halka acik hale ge-
lecek olsa da, anonim sirket statusanu haiz
olmasi gerekir. Bu sebeple birlesme amacli
ortakliklarin hedef sirket ile devralma yoluyla
birlesme isleminde devralan, birlesme islemi
sonucunda hayatta kalan veya iki sirketin
birlesmesi sonucunda olusacak yeni sirketin
anonim sirket olmasi zorunludur. Hedef sir-
ket limited sirket veya sahis sirketi turlerinden
birisi de olabilir. Bu bilgiler ve yorumlarimiz
dogrultusunda anonim sirketlerin birlesme-
sine iliskin kurallar ve usuller TTK ile hakum
altina alindigindan ve TTK madde 3 hukmu
de g6z 6nune alindiginda birlesme amagli
ortakliklanin yarattagu faaliyetin ticari is ola-
rak degerlendirilmesinin mumkun oldugu
gorusundeyiz. Doktrindeki gorusun* aksine,
birlesme amagli ortakliklarin ticari faaliyetleri
bulundugunu ve TTK hakumleri uyarinca “ta-
cir” sifatini haiz olduklarini dusuntyoruz. Zira
birlesme amacli ortakliklarin ilgili isi kar elde
etmek amaciyla yaptigi ve “ticaririsk” altinda
bulunduklar asikardir.

A. Birlesme Amacli Ortaklik-
larin Unsurlari

1. Onceden Belirlenmis Siire ve
Yatirim Stratejisi

Birlesme amacli ortakliklarin mevzuat gerge-
vesindeki tanimi uyarinca, énceden belirlen-
mig bir stre ve yatinm stratejisi dogrultusunda
hareket etmesi gerekmektedir. Belirlenmis
sure ve yatinm stratejisinin birlesme amacli
ortakligin yonetim ekibi acisindan baglayici
oldugu ve esasinda bu unsurun bir yatirnmci
koruma mekanizmasi oldugu soylenebilir.
Zira, birlesme amacli ortakligin halka arzi
sirasinda veyahut halka arzi sonrasinda ikin-
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essentially mechanisms for protecting inves-
tors. Likewise, an investor acquiring shares
during or (by secondary market transactions)
after the initial public offering of the special
purpose acquisition company is investing
in the special purpose acquisition company
with certain period and investment strategy
expectations.

2. Necessity of Offering at least

cil piyasa islemleri araciligiyla payini iktisap
eden yatirimci, belirlenen sure icerisinde ve
yatinm stratejisi dogrultusunda bir beklentiy-
le yatinm yapmaktadir.

2. Halka Arz Sonrasi Olusacak

Half of the Capital to the Public

Sermayenin En Az Yarisinin Halka

after Initial Public Offering

In accordance with the definition of special
purpose acquisition companies within the
legislative framework, at least half of the cap-
ital achieved after the initial public offering
must be offered to the public.

For example, on the assumption that a spe-
cial purpose acquisition company is estab-
lished with a capital of 1,000,000 Turkish
Liras offers its shares to the public through
a paid capital increase and has a capital of
100,000,000 Turkish Liras as the result of the
initial public offering, 50,000,000 Turkish Li-
ras worth of shares would have to be offered
to the public. It should be noted that, in the
United States of America®, where the largest
amount of special purpose acquisition com-
panies are utilized, the “sponsors”® are also
included in the shareholding structure by be-
coming shareholders of the special purpose
acquisition company by acquiring over-the-
counter shares from the company before or
after the merger.

3. Purpose of Merging with a Pri-
vate Company

As mentioned in this article and understood
from the terminology, the sole purpose of
special purpose acquisition companies is to
merge with a private company.

Since there have not been any examples in
Turkish law practice, it is not possible to com-
ment in the context of Turkish law on wheth-
er the underlying intention of the merger is
“usually” to merge with a publicly traded
company to have its shared offered to the
public while skipping the initial public offer-
ing procedures of a private company, or mak-
ing a private and promising company public
for ease and accessibility of investments.

On the other hand, it may also be neces-
sary to discuss whether it is possible for the

Arz Edilmis Olmasi

Birlesme amacli ortakliklarin mevzuat cerce-
vesindeki tanimi uyarinca halka arz sonrasi
olusacak sermayelerinin en az yarisinin halka
arz edilmis olmasi gerekmektedir.

Ornek olarak, 1.000.000 Turk Lirasi sermaye
ile kurulmus bir birlesme amacli ortakligin,
bedelli sermaye artinmi araciligiyla paylarini
halka arz etmesi ve bu halka arz sonucunda
100.000.000 Turk Lirasi sermayeye sahip ol-
dugu varsayiminda en az 50.000.000 Turk
Lirasi degerindeki paylarinin halka arz edil-
mis olmasi gerekecektir. Belirtmek gerekir ki,
dunyada en ¢ok uygulamasi gortlen Amerika
Birlesik Devletleri'nde® birlesme amacli ortak-
liklara halka arz diginda, 6ncesinde veya son-
rasinda birlesme amacli ortakliktan borsa disi
pay iktisap ederek birlesme amacli ortakligin
ortagi haline gelen “sponsor”lar® da hissedar-
lik yapisinda yer almaktadir.

3. Halka Acik Olmayan Bir Ortak-
lik ile Birlesme Amaci

Birlesme amacli ortakliklarin, yazimizda da
belirttigimiz ve terminolojik olarak da anla-
silabilecegi Uzere, yegane varolus unsurlari,
halka acik olmayan bir sirket ile birlesmektir.

Turk hukuku uygulamasinda henaz karsilig
gorulmediginden, ilgili birlesmenin temelin-
deyatan niyetin “genellikle” halka acik olma-
yan bir ortakligin, kisa yoldan ve uzun halka
arz prosedurleriyle ugrasmamak amaciyla
halka acik bir sirket ile birleserek paylarinin
halka arz edilmesini saglamak mioldugu yok-
sa halka acik olmayan ve gelecek vadeden bir
sirketin birlesme amacli ortaklik araciligiyla
halka acik ve yatinm yapilabilmesi i¢in kolay
ve ulasilabilir hale getirilmesi mi oldugu ko-
nusunda Turk hukuku baglaminda yorum
yapmak mamkuan degildir.
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company to be formed after the merger and
removed from the stock market after collect-
ing the necessary funds by special purpose
acquisition company through an initial pub-
lic offering and then completing its function
through the merger. However, in the United
States there would often be more than 500
shareholders after the merger. In accordance
with article 16/1 of the Capital Market Law, if
the number of shareholders is more than 500,
the company will be deemed publicly traded.
As a result, the surviving company after the
merger would need to make the necessary
applications and procedures for its shares to
be traded in the stock exchange, pursuant to
article 16/2 of the Capital Market Law’.

BIRLESME AMAGCLI ORTAKLIKLAR

Diger yandan halka arz araciligiyla birlesme
amacli ortaklik tarafindan gerekli fonun top-
lanmasi ve ardindan birlesme vasitasiyla is-
levini tamamladiktan sonra birlesme sonrasi
olusacak sirketin borsadan cikartilabilmesi-
nin mamkun olup olmadiginin da tartisiimasi
gerekebilir. Ancak Amerika Birlesik Devletle-
ri uygulamasinda gozlemlendigi kadariyla,
cogunlukla birlesme sonrasi 500'den fazla
ortak bulunmaktadir. Sermaye Piyasasi Ka-
nunu madde 16/1 uyarinca pay sahibi sayisi
500'den fazla olan anonim ortakliklarin payla-
rinin halka arz olunmus sayilacagi géz énun-
de bulunduruldugunda, birlesme sonrasi ha-
yatta kalan sirketin Sermaye Piyasasi Kanunu
madde 16/2 uyarinca paylarinin borsada is-
lem gérmesi icin gerekli bagvurulari yapmasi
ve prosedurleri isletmesi gerekecektir’.

It should be noted that the management team is the biggest
influencing factor when investors are deciding to invest in the
special purpose acquisition company.

Zira yatirnmcilar birlesme amacl ortakliklara yatirim yaparken,
yonetim ekibinin bu yatirimi etkileyen en biiyiik faktor oldugunu

belirtmek gerekir.

B. Funds Raised Through Pub-
lic Offerings in Special Pur-
pose Acquisition Companies

There are certain limitations in the legisla-
tion regarding the usage of the funds raised
by special purpose acquisition companies
through their public offerings. As per the
legislation, itis only possible that a maximum
of ten percent of the funds raised by special
purpose acquisition companies through ini-
tial public offerings can be used to realize the
merger. It is clear that the legislator provides
another investor protection mechanism. Be-
cause of this limit, the management is pre-
vented from using the collected funds to the
detriment of investors®.

B. Birlesme Amacli Ortaklik-
larda Halka Arz Araciligiyla
Toplanilan Fon

Birlesme amacli ortakliklarin halka arz araci-
ligiyla elde ettigi fonlarin kullanimina iligkin
mevzuatta sinirlamalar bulunmaktadir. Buna
gore birlesme amacli ortakliklarin halka arz
araciligiyla topladiklar fonun azami yuzde
onunun birlesme amacinin gergeklestirilmesi
dogrultusunda kullanilabilmesi mumkundur.
Burada kanun koyucunun yine bir yatirrmci
koruma mekanizmasi olusturdugunu soyle-
mek gerekir. Zira ilgili sinir sayesinde yoneti-
cilerin topladiklari fonu farkli giderler altinda
yatirimcilarin aleyhine olacak sekilde kullan-
masl engellenmektedirs.
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In the event that the targeted merger cannot
be realized, since there is also a risk of spe-
cial purpose acquisition companies falling
short of their goals, investments made to
the special purpose acquisition companies
should be invested into various financial in-
struments in order to prevent the loss of val-
ue of the investments made to the special
purpose acquisition companies. Likewise, in
accordance with the law, there is an obliga-
tion to undertake the aforementioned issue
in the initial public offering prospectus to be
published by the special purpose acquisition
company.

The legislator has provided examples of fi-
nancial instruments that can be used for in-
vestments by stating, “..by investing one or
more deposits, government debt securities
and similar investment instruments...” how-
ever, this is not a limitation on potential in-
vestment options. Considering the examples
provided, the instruments in which the bal-
ance can be invested in must be risk-free and
absolute return. Private sector bonds and Eu-
robonds can be examples of instruments that
are not listed but within this scope.

C. Prospectus of Special Pur-
pose Acquisition Companies

Special purpose acquisition companies are
required to issue a prospectus similar to con-
ventional public offerings. However, it should
be stated that this prospectus will differ from
conventional prospectuses for initial public
offerings since special purpose acquisition
companies are legal entities that have no tan-
gible assets and business operations at the
time of the initial public offering.

When the prospectuses of special purpose
acquisition companies in the United States
of America are examined, it can be seen that,
unlike conventional prospectuses, special
purpose acquisition companies include
their goals on business activities, investment
strategies and the sectors they focus on, as
well as the details of the management team
in their prospectuses. Another difference is
that risks of investing in a special purpose
acquisition company are clearly put out,
and the fact that special purpose acquisition
companies not having a financial value or
company background for people wanting to
assess the company before their investments
is highlighted. It should be noted that the
management team is the biggest influencing
factor when investors are deciding to invest

Azami kisim diginda kalan bakiye kismin ise
birlesme hedefinin gerceklesmemesi halin-
de, birlesme amacli ortakliklarin hedeflerine
ulagamamasi riski de mevcuttur, yatirmcilarin
yatinmlarinin olasi deger kaybina karsi eri-
mesini engellemek amaciyla cesitli finansal
enstramanlar araciigiyla degerlendirilmesi
gerekmektedir. Zira kanun lafz1 uyarinca bir-
lesme amacli ortakligin halka arz esnasinda
yayimlayacagi izahnamede bu hususu taah-
hat etme zorunlulugu bulunmaktadir.

Kanun koyucu; “..mevduat, devlet i¢ borg-
lanma senedi ve benzeri yatinm araclarin-
dan bir veya birden fazlasina yatinm yapmak
suretiyle...” ifadesi ile yatinm yapilabilecek
finansal enstrimanlara 6rnek goéstermis ve
ancak bunlari sinirlamamistir. Kanun koyucu
tarafindan sayilan enstrimanlar g6z 6éntne
alindiginda, bakiye kismin degerlendirilebi-
lecedi enstrumanlarin risksiz ve kesin getirili
enstrumanlar olmasi gerekecektir. Kanunda
sayllmayan ancak bu kapsama girebilecek
enstrimanlara 6zel sektor tahvilleri ve Euro
tahvilleri 6rnek gosterilebilir.

C. Birlesme Amacli Ortaklik-
larda izahname

Birlesme amacli ortakliklarin geleneksel hal-
ka arzlardaki gibi izahname yayimlamalari
gerekmektedir. Bu izahnamenin geleneksel
bir halka arzizahnamesinden farkli olacagini
soylemek gerekir. Nitekim birlesme amagli or-
takliklar halka arz edilecekleri sirada herhangi
bir maddi varliga veya ticari faaliyete sahip
olmayan tuzel kisiliklerdir.

Amerika Birlesik Devletleri uygulamasinda
yer alan birlesme amacli ortaklik izahname-
leri incelendiginde, klasik bir izahnameden
farkli olarak birlesme amacli ortakliklarin
amagcladiklar faaliyetlere, yatinm stratejile-
rine ve odaklandiklar sektorlere ve ayrica
detayli sekilde yonetim ekibine yer verildigi
gorulmektedir. Bir diger farklilik ise birlesme
amacli ortakliklara yatirrm yapmak isteyecek
kisilerin sirketi degerlendirebilecekleri bir
finansal deger veya sirket gecmisi bulunma-
digindan, bu durumun 6zellikle belirtilerek
birlesme amacli ortakliklara yapilacak yatiri-
min icerdigi risklerin 6n plana ¢ikartilmasidir.
Zira yatinmcilar birlesme amacli ortakliklara
yatinm yaparken, yonetim ekibinin bu yatirnmi
etkileyen en buyuk faktoér oldugunu belirtmek
gerekir. Bu dogrultuda yapilacak yatirnmin
icerdigirisklerin geleneksel bir halka arzizah-
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in the special purpose acquisition company.
It is also worth pointing out that the risks in-
volved in such investments would differ from
those stated in a conventional public offering
prospectus®.

Similar to a conventional prospectus, details
of how the funds collected through public of-
ferings will be used are also included in the
prospectuses of special purpose acquisition
companies. These prospectuses are binding
for the management team in terms of usage
of funds.

D. Rights of Investors in Spe-
cial Purpose Acquisition
Companies

One of the main elements that are specific
to the special purpose acquisition compa-
nies is investors’ right to make assessments
regarding the target company after its an-
nouncement. This can be seen as investors’
right to leave the merger, within the volun-
tary buyback program to be determined in
the prospectus, by casting negative votes at
the general assembly meeting for approval
of the merger, which will be held just after
the determination of the target company. It
should be noted that, in the cases where the
special purpose acquisition company cannot
determine a target company, merge with the
target company in the predetermined period
or cannot obtain a resolution in the general
assembly in favour of the merger, investors
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namesinde belirtilen hususlardan farklilik arz
ettigini belirtmek gerekir®.

Geleneksel bir izahnamede bulundugu gibi
halka arz araciligiyla toplanacak fonun nasil
kullanilacagina dair detaylar, birlesme amacl
ortakliklarinizahnamelerinde de yer almakta-
dir. Bu izahnameler fon kullanimi agisindan
yonetim ekibini baglayici niteliktedir.

D. Birlesme Amacli Ortaklik-
larda Yatirimci Haklan

Birlesme amacli ortakliklarin kendine has
bir diger unsuru da birlesme icin belirlenen
hedef sirketin agiklanmasinin ardindan ya-
tinmcilann ilgili sirkete dair degerlendirme
yapma hakkina sahip olmasidir. Bunun somut
karsiligi hedef sirketin belirlenmesini mutea-
kiben gerceklestirilecek, birlesme isleminin
onaylanmasi i¢in duzenlenen genel kurul
toplantisinda olumsuz oy kullanmak suretiy-
le, izahnamede belirlenecek gonullu gerialim
programi cercevesinde birlesme isleminden
yatinmcilarin ayrilmasi seklinde kargimiza ¢ik-
maktadir. Belirtmek gerekir ki, birlesme amag-
li ortakligin belirtilen sure icerisinde hedef
sirketle birlesememesi, hedef sirket belirleye-
memesi, genel kurulda birlesmeye dair karar
alinamamasi hallerinde de gonullu geri alim
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HOWEVER, IT MUST

BE STATED THAT THIS
FIELD OF ACTIVITY IS
ALSO A COMMERCIAL
ACTIVITY AND SPECIAL
PURPOSE ACQUISITION
COMPANIES ARE

BEING ESTABLISHED
“SPECIALLY” FOR THIS
PURPOSE.
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SPECIAL PURPOSE ACQUISITION COMPANIES

would be able to exercise their right to leave
within the voluntary buyback program. It
can be said that this is essentially an investor
protection mechanism provided against risks
arising from the nature of the special purpose
acquisition companies. The voluntary buy-
back program is defined in article 4/1(g) of
Communiqué on Buy-Backed Shares num-
bered 11-22.1 as “a program which enables ac-
quisitions, based on the prices determined as
per the principles and procedures specified
in the prospectus issued for public offering
of shares owned by shareholders using neg-
ative vote in the general assembly meeting
where the merger transactions to which the
special-purpose acquisition company is a
party have been approved, or owned by all
shareholders other than founders in the case
of dissolution of the special-purpose acquisi-
tion company”.

E. Warrants in Special Pur-
pose Acquisition Companies

Investors of special purpose acquisition
companies essentially invest and have ex-
pectations as a result of their confidence in
the management team. These expectations
will be met if the management team can fulfil
the merger process within the frame of the
predetermined strategy and investors profit
from this transaction.

Fulfilment of this expectations solely with
the increase in the prices of the shares held
after the merger will cause the investments
in special purpose acquisition companies to
be similar to investments in a conventional
public offering. In this regard, investors who
participate in the public offering of special
purpose acquisition companies, will also
have securities called warrants, also known
as "partnership warrants” in Turkish legisla-
tion, which grants their holder the right to
buy or sell a certain underlying asset, at a
certain price, within a certain period of time°.
With these warrants, when their expectations
are fulfilled, investors can become owners
of shares of the special purpose acquisition
company at a predetermined price, rather
than the current capital market price of a
share by using their rights from the warrants
and in accordance with the conditions stated
in the prospectus.

programi gercevesinde yatirimcilarin ayrilma
haklarini kullanmalari mumkun olacaktir. Bu
unsurun esasen birlesme amacli ortakliklarin
kendi yapisindan kaynaklanan bir riske karsi
olusturulmus yatinmci koruma mekanizmasi
oldugunu soylemek mumkuandar. ilgili go-
nulla geri alim programi, Geri Alinan Paylar
Tebligi (11-22.1) Tanimlar baslikli madde 4/1
g bendinde; “Birlesme amacli ortakligin taraf
oldugu birlesme isleminin onaylandigi genel
kurul toplantisinda olumsuz oy kullanan pay
sahiplerine veya birlesme amacli ortakligin
sona ermesi durumunda kurucular digsindaki
tum pay sahiplerine ait paylarin halka acilma
nedeniyle duzenlenen izahnamede belirtilen
esas ve usuller cercevesinde belirlenen fiyatlar
Uzerinden satin alinmasina imkan veren prog-
rami” seklinde tanimlanmistir.

E. Birlesme Amacl Ortaklik-
larda Ortaklik Varantlari

Birlesme amacli ortakliklara yatinm yapan ya-
tinmcilar, esasen yonetim ekibine duyulan bir
guvenle yatinm yapmakta ve bir beklentiye
girmektedirler. Eger yonetim ekibi birlesme
islemini, belirlenen strateji ¢ercevesinde
gerceklestirebilirse ve yatinmcilar bundan
kazang elde ederse beklenti gerceklesmis
olacaktir.

Bu beklentinin sadece birlesme sonrasi sahip
olunan paylarin fiyatlarinda gerceklesecek
yukselis ile karsilanmasi, birlesme amacli or-
takliga yapilan yatinmin geleneksel bir halka
arza yapilacak yatinmdan farkli olmamasi-
na sebep olacaktir. Bu kapsamda birlesme
amacl ortakliklarin halka arzina katilan ya-
tirrmcilar, ayrica varantlar dedigimiz ve Turk
hukuku uygulamasinda “ortaklik varantlar”
olarak karsilik bulan ve ellerinde bulunduran
kisilere belirli bir sure igerisinde, belirli bir
dayanak varlig, belirli bir fiyattan alma veya
satma hakki taniyan menkul kiymetlere sahip
olurlar™. Bu varantlar sayesinde yatinmcilar,
beklentilerinin gerceklesmesi Uzerine, izah-
namede belirtilen sartlarla varantlarinin bagli
oldugu haklari kullanarak, o an piyasa fiyat-
lamasindan farkli olarak 6nceden belirlenmig
fiyattan birlesme amacli ortakligin hisselerine
sahip olabilmektedirler.
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I1l. CONCLUSION

Special purpose acquisition companies have
emerged with the development of capital
markets and they have been utilized very fre-
quently in recent years, especially in the Unit-
ed States. They were regulated in Turkish law
in 2013 but have not been utilized yet. On
the other hand, there are some Turkish com-
panies that plan to become publicly traded
in the United States by merging with special
purpose acquisition companies, with the tar-
get company being Turkish. Main elements
that distinguish special purpose acquisition
companies from other capital market mech-
anisms, instruments and funding methods
are the investors’ choice depending on the
management teams, and the ability to easily
become publicly traded companies by rais-
ing funds in order to by-pass conventional
initial public offering processes of private
companies.
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I1l. SONUC

Birlesme amacli ortakliklar, sermaye piyasala-
rinin gelisimiyle ortaya ¢ikmig ve son yillarda
Ozellikle Amerika Birlesik Devletleri uygu-
lamasinda c¢ok sik gorulmeye baslanmistir.
Turk hukukunda 2013 yilinda dtzenlenmis
ve duzenlendikleri yildan buguine hentiz uy-
gulamada goérulmemistir. Buna karsin bazi
Turk sirketlerinin birlesme amacli ortakliklar
ile birleserek Amerika Birlesik Devletleri'nde
halka acik hale gelmek icin projeler yurutta-
gu gorulmektedir. Bu kapsamda hedef sirket,
bir Turk sirketi olmaktadir. Birlesme amacli
ortakliklar diger sermaye piyasasi mekaniz-
malarindan, enstrimanlarindan ve fonlama
yontemlerinden ayiran unsurlar, yatinmcilarin
yatinm tercihlerini yonetim ekibine bagli se-
kilde yapmasi ve halka kapali sirketlerin gele-
neksel halka arz sureglerini atlamak suretiyle
fon elde etmelerini ve kolay bir sekilde halka
acik hale gelebilmelerini saglamasidir.
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BIRLESME AMACLI
ORTAKLIKLARIN TEK
ISTIGAL ALANLARI,
ACIKLADIKLARI YATIRIM
STRATEJiSI VE HEDEFi
DOGRULTUSUNDA
HEDEF SIRKET iLE
BIRLESMEKTIR.

ESASEN BU HUSUSUN
DA TiCARI BiR
FAALIYET OLDUGUNU
VE BIRLESME AMACLI
ORTAKLIKLARIN “OZEL”
OLARAK BUAMACLA
KURULDUGUNU iFADE
ETMEK GEREKIR.
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