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ABSTRACT

A merger is a situation in which two or more com-
panies are gathered under the roof of a single com-
pany and the shares of the new company are given
in exchange for the shares owned by the partners
in the companies. The purchase of a majority of
the shares of a different firm by a company is also
called an acquisition.

Although the terms merger and acquisition are
used together in literature, these terms appear as
different actions from each other. And while these
actions are being carried out, disputes arise be-
tween the parties.

In this study, the process of company acquisitions
is divided into stages; first of all, the legal disputes
that may arise from the point of view of the parties
in terms of confidentiality agreements; secondly,
letters of intent; and thirdly, similar structures that
were raised before the final contracts during the
preparation phase will be addressed. Afterwards,
the next serious phase for the parties, due diligence,
and then the share purchase agreement, which is
one of the basic contracts, are discussed and the
issues that may cause legal disputes between the
parties and their solutions are examined. In the last
stage, which is when the acquisition and closing
transactions are made, the seller's warranties on
liability, penalty clause, third party claims, contract
price and burden of proof issues will be evaluated
as the cause of legal dispute between the parties.
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OZET

Iki veya daha fazla sirketin tek bir sirketin gatisi altin-
da toplanarak, sirketlerdeki ortaklarin sahip olduklar
hisseleri karsiliginda yeni sirketin hisselerinin verildi-
gi duruma birlesme (Mergers); bir sirketin, farkli bir
sirketin paylarinin cogunlugunu satin alarak mulki-
yetine gecirmesine de devralmalar (Acquisitions) adi
verilmektedir.

Literaturde birlesme ve devralma terimleri beraber
kullaniliyor olsa da bu terimler birbirinden farkli ey-
lemler olarak ortaya ¢ikmaktadir. S6z konusu bu
eylemler gerceklestirilirken taraflar arasinda ihtilaflar
gundeme gelmektedir.

Bu calismada; sirket devralmalarinin sureci asama-
lara ayrilmis olup oncelikle nihai sdzlesmeler dGneesi
yani hazirlik asamasinda gundeme gelen gizlilik s6z-
lesmeleri, niyet mektuplar ve benzeri yapilar baki-
mindan taraflar agisindan ortaya ¢ikabilecek hukuki
ihtilaflara deginilecektir. Daha sonra, taraflar acisin-
dan bir sonraki ciddi asama olan hukuki inceleme
(due diligence) asamasli ve ardindan temel sozles-
meler asamasindan olan hisse satim sozlesmesi asa-
masinda taraflar arasinda hukuki ihtilaflara sebebiyet
verebilecek konular ve cozumlerine deginilmistir. En
son asama olarak da devralma ve kapanis islemleri-
nin yapildigi asamadaki, saticinin ayiba karsi tekefful
sorumlulugu, cezai sart, devirde tguncu kisi taleple-
ri, sozlesme bedeli ve ispat yuku konularinin taraflar
arasinda hukuki intilafa sebebiyet vermesi degerlen-
dirilecektir.
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In this article, the process of company acquisitions is divided into stages; first of all, the legal
disputes that may arise from the point of view of the parties in terms of confidentiality agree-
ments; secondly, letters of intent; and thirdly, similar structures that were raised before the
final contracts during the preparation phase will be addressed.

Bu makalede; sirket devralmalarmin siireci asamalara ayrilmis olup oncelikle nihai s6zlesmeler
oncesi yani hazirhik asamasinda giindeme gelen gizlilik sozlesmeleri, niyet mektuplar: ve benzeri
yapilar bakimindan taraflar acisindan ortaya cikabilecek hukuki ihtilaflara deginilecektir.
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I.INTRODUCTION

Company acquisitions occur when one or
more commercial enterprise or commercial
company transfers its assets to a different
commercial company, or when two different
companies transfer their assets to a poten-
tial commercial company to be established in
the same way’. In terms of Competition Law?,
thisis one of the transactions that businesses
are turning to as competition between busi-
nesses is rapidly increasing in today’s world,
and it has become more important for the
businesses to increase their market value
accordingly®. These transactions are one of
the restructuring methods often resorted to
by parties that want to increase their share in
the market by collaboration, or want to buy
out and take ownership of the majority of the
shares of small businesses which continue
their activities in the market and have a minor
market share®.

There are no specific behavioral obliga-
tions for the parties in acquisitions. But even
though there are no such obligations, it is
obvious that the parties must act within the
framework of good faith. If they exceed this
framework, it is inevitable that conflicts shall
arise between the parties. And in merger
and acquisition transactions, disputes are
frequently encountered.

I. GiRiS

Sirket devralmalari, bir ya da birden fazla ti-
cari igsletmenin veya ticaret sirketlerinin s6z
konusu malvarliklarini farkli bir ticaret sir-
ketinin bunyesine devretmesi veya iki farkli
sirketin malvarliklarini ayni sekilde yeni ku-
rulacak olan potansiyel bir ticaret sirketine
devretmeleriyle ortaya ¢ikmaktadir'. Ayrica
bu islem, Rekabet Hukuku bakimindan gu-
namuzun dunyasinda igletmelerin, igletmeler
arasinda rekabetin hizla artmasi ve buna bagli
olarakigletmelerin piyasa degerlerini artirmak
istemesinin 6nemli bir hal almasindan? dola-
yi yoneldikleri islemlerdir®. Bu islemler, gug¢
birligi yaparak pazardaki paylarnni artirmak
isteyen veya pazardaki payi az olan ve pazar
kosullarinda faaliyetlerini sirdtrmekte olan
kucuk isletmelerin paylarinin cogunlugunu
satin alarak mulkiyetine gecirmek isteyen ta-
raflarin sik¢a bagvurdugu yeniden yapilandir-
ma yontemlerinden biridir?.

Devralmalarda taraflar bakimindan belirli dav-
ranis yukamlulukleri bulunmamaktadir. Her
ne kadar bu tarz yukumlulukler bulunmasa da
taraflarin darustluk kurallari cercevesinde ha-
reket etmeleri gerektigi asikardir. Bu gcergeveyi
asmalari halinde de taraflar arasinda ihtilafla-
nn ¢ikmasi kacinilmazdir. Taraflar arasinda
intilaflarin ¢iktigi birlesme ve devralma islem-
lerine ise uygulamada siklikla rastlanmaktadir.
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The acquisition process, as a whole, con-
sists of many stages; such as the prepara-
tion stage, the due diligence stage, the stage
where the main agreements are negotiated
and signed, and finally, the closing stage
where the transfer transactions are made.
The legal disputes that may arise between
the parties also vary according to the stage.

Il. FINAL CONTRACTS/
DISPUTES AT THE
PRE-SIGNING PHASE

A. Confidentiality Agreements

The pre-contracts stage is the first step of
acquisitions, which is a legal process from
beginning to end. At this stage, also called
the preparatory step, the first steps are ta-
ken between the buyer and the seller. While
these steps are being taken, confidentiality
agreements, letters of intent, and similar
structures that may be the subject of legal
disputes between the parties occur®.

Confidentiality agreements are the first legal
documents to be signed before negotiations,
aiming to ensure that the seller provides in-
formation about the business to the poten-

Devralma sureci bir buttin olup, nihai sozles-
meler dncesi (hazirlik) asamasi, hukukiincele-
me (due diligence) asamasi, temel sdzlesme-
lerin muzakere edilerek imzalandigi asama ve
son olarak devir islemlerinin yapildigi kapa-
nis asamasi gibi bircok agsamadan olugsmakla
beraber taraflar arasinda ¢ikabilecek olan hu-
kuki ihtilaflar da icinde bulunulan asamaya
gore degisiklik gostermektedir.

I1. NIHAi SOZLESMELER/
iMZA ONCESI ASAMA-
SINDA IHTILAFLAR

A. Gizlilik Anlagsmalari

Sozlesmeler 6ncesi agama, bastan sonuna
kadar hukuki bir sturec¢ olan devralmalarin ilk
basamagidir. Hazirlik basamagi olarak da ad-
landinlan bu asamada alici ve satici arasinda
ilk adimlar atilir. Bu adimlar atilirken taraflar
arasinda hukuki ihtilaflara konu olabilecek
gizlilik anlagsmalari, niyet mektuplar ve
benzeri yapilar gindeme gelmektedir®.

Gizlilik anlagsmalar, satici tarafin potansiyel
alici olan tarafi bilgilendirmek amaciyla is-
letmeyle ilgili bilgiler vermesi ve bu bilgilerin
verilis surecini kapsayan asamanin tamami-
nin gizli tutulmasini saglamayi amaclayan,
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tial buyer and that this information is kept
confidential throughout the entire process®.
In these contracts, legal disputes may arise
on issues such as who will be responsible if
the information given about the company,
which is the subject of the documents, is not
correct, which information will remain con-
fidential and will be prevented from being
leaked to third parties, and if the parties vi-
olate the exclusivity and confidentiality pro-
visions. These legal disputes that arise can
be resolved according to the law agreed by
the parties, and the fact that the contracts
are arbitrable provides an additional option
to the parties in terms of resolving the legal
disputes that arise.

B. Preliminary Interviews
Phase and Letter of Intent

The letter of intent is a legal document with
limited effect that determines the order in
which the process from the confidentiality
agreement to the signing of the final agree-
ments will be carried out, and declares that
the intentions of the parties regarding the
acquisition have become serious. Legally
binding letters of intent are shaped within
the framework of the provisions that will be
included, such as confidentiality, exclusi-
vity, and contractual provisions regarding
the binding effect. In this regard, in case of
violation of these binding obligations, dis-
putes may arise between the parties, and
the party that has suffered due to violation
of the agreements may claim compensation

muzakereler ©ncesinde imzalanan hukuki ni-
teligi haiz ilk belgelerdir®. Bu s6zlesmelerde;
belgelerin konusu olan sirket ile ilgili verilen
bilgilerin dogru olmamasi durumunda kimin
sorumlu olacag, verilmis olan hangi bilgilerin
gizlilik kapsaminda kalarak tguncu kisiler ba-
kimindan 6grenilmesine engel olacag, taraf-
larin munhasirlik ve gizlilik hukumlerini ihlal
etmesi gibi konularda hukuki ihtilaflar ortaya
cikabilecektir. Ortaya ¢ikan bu hukuki ihtilaf-
lar, taraflarin kararlastirmis oldugu hukuka
gore ¢ozulebilecek olup, ayrica sdzlesmelerin
tahkime elverigli olmasi durumu, ortaya ¢ikan
hukuki ihtilaflarin ¢6zUmuU bakimindan taraf-
lara ayrica bir secenek sunmaktadir.

B. On Gériismeler Asamasi ve
Niyet Mektubu

Niyet mektubu; gizlilik s6zlesmesinin ardin-
dan nihai sozlesmelerinimzalanmasina kadar
gecen sUrecin hangi duzende yuratulecegi-
ni belirleyen, taraflarin devralma konusunda
niyetlerinin ciddilesmis oldugu, etkisi sinirli
olan hukuki bir belgedir. Niyet mektuplarinin
hukuki olarak baglayiciligy, gizlilik, manhasir-
lik, baglayici etkiye iliskin s6zlesme hukmu
gibi icerisine konulacak olan huktumler ger-
cevesinde sekillenmektedir. Bu bakimdan
s6z konusu baglayici yaokamluluklerin ihlali
durumunda taraflar arasinda uyusmazliklar
ortaya cikabilecek olup anlasmalarin ihlal
edilmesi sebebiyle zarara ugrayan taraf zara-
rn tazminini talep edebilecektir. Bu hukuki
ihtilaflarin ¢c6zumu ise hukumlerin baglayici
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for the damage. The resolution of these legal
disputes varies depending on whether the
provisions are binding or not.

In the letter of intent stage, unlike the other
stages, the process of legal examination of
the company that is the subject of the cont-
racts by the potential buyer is called “due
diligence”. Although it is in the parties’ dis-
cretion, whether the provisions in the letter
of intent are binding, “culpa in contrahen-
do” responsibility still arises in case of one
of the parties acting with a bad faith in a way
that will damage the other party and cause
legal disputes, whether the provisions are
binding or not’. In this case, the parties, by
acting in accordance with their obligations
of diligence while fulfilling their debts, will be
able to prevent legal disputes that may arise
between them at the said stage.

I1l. DISPUTES DURING
DUE DILIGENCE

The due diligence stage is a process that oc-
cursonce the parties have become more seri-
ous. The seller clearly reveals the status of the
company by sharing legal, tax, and environ-
mental information regarding the company
to the potential buyer in accordance with the
confidentiality agreement and letter of intent.
In addition, this is a legal review process that
does not have any regulations in the Turkish
Code of Obligations (“TBK") and the Turk-
ish Commercial Code and is indispensable
for the parties®. At this stage, if the parties
violate the rights they have granted each
other within the letter of intent, breach of the
contract may occur, as the negotiations of
the parties may not always end in a positive
way. As mentioned in the subheading above,
whether the provisions the parties have in-
cluded in the letter of intent are binding or
not varies both in terms of the problems that
will arise in the event of a violation of the
letter and in terms of solutions. However, re-
gardless of whether the provision is binding
or not, a “culpa in contrahendo” liability will
arise if one of the parties acts in bad faith and
causes legal disputes by causing harm to the
other party.

Culpa in contrahendo refers to the obliga-
tions agreed upon in negotiations in which
a contract-like trust relationship arises bet-
ween the potential buyer and seller prior to

olup olmadigina gore degisiklik gostermek-
tedir.

Niyet mektubu asamasinda farkli olarak po-
tansiyel alici tarafindan soézlesmelere konu
olan sirketin, hukuki acidan incelenmesi
sureci “due diligence” seklinde adlandiril-
maktadir. Her ne kadar niyet mektubundaki
hukumlerin baglayici olarak secilmesi tarafla-
rin iradesine birakilmis olsa da, due diligen-
ce (hukukiinceleme) asamasinda taraflardan
birinin kusurlu davranisiyla karsi tarafi zarara
ugratacak sekilde hukumler baglayici olsun
veya olmasin durustluk kuralina aykir sekilde
hareket etmesi ve hukuki ihtilaflara sebebiyet
vermesi durumunda “culpa in contrahendo”
sorumlulugu gundeme gelmektedir’. Bu du-
rumda, taraflar; borglarini yerine getirirken
6zen yukumlaluklerine uygun sekilde hare-
ket ederek, s6z konusu asamada aralarinda
cikabilecek olan hukuki ihtilaflara engel ola-
bileceklerdir.

11l. DUE DILIGENCE ASA-
MASINDA iHTIiLAFLAR

Due diligence asamasi, taraflarin daha ciddi
bir asamaya ge¢mis oldugu, saticinin potan-
siyel aliciya sirket ile ilgili, hukuki, vergisel,
cevresel vs. bilgileri gizlilik anlagsmasi ve ni-
yet mektubu kapsaminda paylasarak sirketin
durumunun net bir sekilde ortaya ¢ikanldig,
Turk Borglar Kanunu (“TBK") ve Turk Ticaret
Kanunu’nda hakkinda herhangi bir duzen-
leme mevcut olmayan ve taraflar acisindan
da vazgecilmez olan bir hukuki inceleme
surecidir®. Bu asamada taraflarin niyet mek-
tubuyla birbirlerine tanimig olduklari haklari
ihlal etmeleriyle, ortaya borca aykiriliklar ¢i-
kabilecektir. Zira taraflanin muzakereleri her
zaman olumlu bir bicimde sonlanmayabilir.
Yukaridaki alt baslikta bahsedildigi tzere, ta-
raflarin niyet mektubuna dahil etmis olduklar
hukumlerin baglayici olup olmamasi, mektu-
bunihlalidurumunda hem ortaya ¢ikacak so-
runlar agisindan hem de ¢cozumler agisindan
degisiklik gostermektedir. Ancak hukmun
baglayici olup olmadigina bakilmaksizin ta-
raflardan birinin durustluk kurallarina aykir
olarak hareket etmesi ve karsi tarafi zarara ug-
ratarak hukuki ihtilaflara neden olmasi duru-
munda “culpa in contrahendo” sorumlulugu
ortaya cikacaktir.

Culpa in contrahendo, potansiyel alici ve
saticinin; sézlesmelerin imzalanmasindan
onceki sozlesme benzeri guven iliskisinin
ortaya ciktigi gérusmelerde mutabik kalinan
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the signing of contracts. For example; it is a
type of responsibility that can be applied in
the event that one of the parties acts against
the rules of honesty and in a way that will
cause damage to the other party, as a result
of any party’s faulty behavior (giving false
information, not disclosing facts, avoiding
information, etc.) during the negotiations.
In the event of contradictions in the issues
agreed on by the parties during the pre-cont-
ract negotiations, situations may arise that
could impose liability for the failure to comp-
lete the acquisition agreement and the pro-
visions of the tort, which may result in legal
disputes®.

IV. DISPUTES DURING
THE SIGNING PHASE OF
THE SHARE PURCHASE
AGREEMENT

At this stage, negotiations are carried out
in accordance with the reports obtained
through due diligence made at the previ-
ous stage, and the most discussed issue in
signing the contract is the precendents and
obligations set out by the representation of
the parties™. In this case, before the contract
is signed, legal disputes arising may be like-
ly, provided that the preconditions agreed
upon by the parties are not fully and duly
met. For instance; the parties may not fulfil
the necessary conditions in accordance with
the issues they have undertaken or result
that the parties faced at the closing stage
may not be satisfactory even if the parties
fulfilled their obligations. Or the parties may
not have fulfilled their responsibilities in or-
der to create the necessary conditions or po-
tential buyer may not satisfied with the legal
review and audit process after the signature.
Another problem is the amendment clauses
in the merger and acquisition agreements
added by the party who does not want to
incur losses from the issues that may hinder
the process between the signing of the cont-
ract and the closing stage'". In terms of the
assurances these clauses will provide to the
parties, which cover the conditions to be de-
termined as a result of due dilingnce process
conducted during the contract negotiations
parties may be able to prevent legal conflicts
that may arise, by eliminating the uncertain-
ties that may cause problems in the future.

yukumluluklere, 6rnegin; gérasmeler esnasin-
da herhangi bir tarafin kusurlu davranisi (yan-
lig bilgi vermek, gercekleri agciklamamak, bilgi
vermekten kaginmak vs.) sonucunda diger ta-
rafin zarara ugramasi seklinde taraflardan biri-
nin durastluk kurallarina aykiri ve karsi tarafin
aleyhine sonu¢ doguracak sekilde hareket et-
mesi durumunda basvurulabilecek bir sorum-
luluk taradur. S6zlesme dncesi gorusmelerde
taraflarin mutabik kaldigi hususlarda aykirilik-
lanin ortaya ¢ikmasi, devralma s6zlesmesinin
tamamlanamamasina ve haksiz fiil hukamleri
acisindan sorumluluk yukleyebilecek durum-
lar ortaya cikararak hukuki ihtilaflara neden
olabilecektir®.

IV. HISSE SATIM SOZLES-
MESININ iMZALANMASI
ASAMASINDA iHTILAF-
LAR

Bu asamada, bir 6nceki asamada yapilmis
due diligence tuzerinden elde edilen raporlar
uyarinca muzakereler yapilir ve s6zlesmenin
imzalanmasinda en ¢ok tartisilan husus da
taraflarin beyaniyla ortaya koyulan kosullar
ve yukamluluklerdir'®. Bu durumda imzala-
nacak olan s6zlesmenin 6ncesinde, taraflarin
Uzerinde anlasmaya vardigi 6n kosul olarak
bahsedilebilecek kosullarin tam ve geregi
gibi saglanmayarak ihlal edilmesinin hukuki
intilaflara sebebiyet vermesi muhtemeldir. Bu
ihtilaf konularinin basinda; taraflarin vermis
olduklar beyanlar uyarinca gerekli sartlari
yerine getirip getirmedigi ve getirse dahi bu
yerine getirilen sartlarnin hala kapanis asama-
sinda bile taraflari tatmin eder olup olmadig,
gerekli sartlarnin olusabilmesiicinise taraflarin
Uzerine dusen sorumluluklari yerine getirip
getirmedigi, imza sonrasindaki hukukiincele-
me ve denetim surecinden potansiyelalicinin
tatmin olmamasi, sdézlesmenin imzalanmasi
ile kapanisin gerceklestirilmesi arasindaki
sureci sekteye u@ratabilecek degisikliklerden
zarara ugramak istemeyen taraflarin devralma
sozlesmelerine koymus olduklari esasli degi-
siklik klozlari gelmektedir''. Taraflar, s6zlesme
gorusmeleri sirasinda gerceklestirilen due
diligence islemi sonucunda tespit edilecek
olan kosullari kapsayan bu klozlarin; taraflara
saglayacak oldugu guvenceleri bakimindan,
ileride sorunlara neden olacak belirsizlikleri
ortadan kaldirarak ortaya cikabilecek olan
hukuki intilaflarin 6ntne gegebileceklerdir.
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V. DISPUTES DURING
ACQUISITION TRANS-
ACTIONS AND CLOSING
PHASE

The acquisition does not end with the sign-
ing of the target company’s share purchase
agreement between the buyer and the seller,
the shares must be transferred to the buyer.
The closing stage is the last phase in which
the contractual acts are performed with the
transfer of the shares of the target company
to the buyer with disposotive transactions.
At this stage, it should not be forgotten that
many transactions are made in addition to
the disposotive transaction because it is
these transactions that are the reason for the
emergence of many conflicts at this stage.
Since this stage is the last stage for the par-
ties, there is a greater variety of issues that
may lead to conflicts compared to other stag-
es. Therefore, we will try to explain the issues
that may cause conflict under the headings
below.

A. Seller’s Liability for the
Defect

In acquisitions, a share purchase agreement
is signed between the parties regarding the
transfer of the company™. In this case, the
seller’s liability for the defect will arise in the
event of the occurrence of a defect other
thanthat represented or warranted in regards

V.DEVRALMA iSLEMLE-
Ri VE KAPANIS ASAMA-
SINDA iHTILAFLAR

Alici ile satici arasinda, hedef sirketin hisse
satim sozlesmesinin imzalanmasi ile devral-
ma sureci sonlanmayacak olup, hisselerin
aliciya devredilmesi gerekmektedir. Kapanis
asamasi da hedef sirketin hisselerinin, tasar-
ruf islemiyle aliclya devredilmesiyle beraber
sozlesme edimlerinin ifa edilmis oldugu son
asamadir'2. Bu asamada, tasarruf isleminin
yaninda bircok islemin de yapildigini unut-
mamak gerekmektedir. Zira birgok ihtilafin
s6z konusu asamada ortaya cikis sebebi bu
islemlerdir. Artik bu asama taraflar i¢in son
bir basamak oldugundan, diger asamalara
nazaran ihtilaflarin ¢ikabilecegi konular ba-
kimindan cesitlilik fazladir. Bundan dolayi
ihtilafa sebep olabilecek konular asagida
ayrn basliklar altinda aciklamaya ¢alisacagiz.

A. Saticinin Ayiptan Sorumlu-
lugu

Devralmalarda taraflar arasinda sirketin dev-
rine iliskin bir hisse satim s6zlesmesi imza-
lanmaktadir’®. Bu durumda sézlesmeye konu
olan hedef sirketin niteliginde beyan veya
taahhat edilmis durumlarin disinda ayibin
ortaya ¢ikmasi durumunda saticinin ayiptan
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LEGAL DISPUTES THAT MAY ARISE IN COMPANY ACQUISITIONS

to the target company that is the subject of
the contract. The situation in which the lia-
bility for the defect will arise is regulated in
the TBKin article 219; “The seller is not only
responsible for the absence of the qualities
he has declaredtothe buyer, but also forthe
presence of material, legal or economic de-
fects that affect the quality or are contrary
to the quantity, eliminating or significantly
reducing the value for the use and the ben-
efits expected from it by the buyer”. On the
other hand, the liability of guarantee against
the defect is regulated in the TBK from Article
219 to Article 231, and for the emergence of
liability for the defect pursuant to these ar-
ticles; (i) the defect should exist before the
damage has passed to the buyer (ii) the
buyer should fulfill the inspection and noti-
fication obligations (iii) the defect should be
substantial and hidden (iv) the nonliability
agreement should not be signed between
the buyer and seller regarding the liability
for the defect, in favor of the seller.

If these conditions are present, in addition
to the dispute of the seller's responsibi-
lity for the defect that will arise, the conflict
may also arise as to which of the alternative
rights granted to the buyer in TBK Article
227 should be used. These alternative rights
are; (i) rescission of contract, (ii) requesting
a reduction in the sales price at the rate of
defects (iii) repairment of the sold item (iv)
replacement of the defective item with a
non-defective one.

Here, the parties may also enter into an
agreement with provisions that release the
seller under TBK Article 221. This agreement
continues to be valid in cases other than the
seller’s gross fault™. In this case, conflicts
may also occur between the parties in terms
of the liability of the seller. The emergence of
the said conflict depends on the agreement
of the parties, taking into account every pos-
sibility in terms of provisions that eliminate
the liability of the seller.

B. Penal Clause

If the debtor does not fulfill his/ her main
debt duly or at all, the ancillary performance
that will occur with the violation of the deb-
tor, depending on the main debt, is called
the penal clause'. The penal clause carries
a risk from the seller’s point of view as the
creditor will receive the amount in question,
even if he/ she cannot prove the loss suf-
fered in the event of a breach of the debt. In

sorumlulugu ortaya cikacaktir. Ayiptan so-
rumlulugun hangi hallerde ortaya cikacagi
durumu TBK. m. 219'da; “Satici, aliciya karsi
herhangi bir surette bildirdigi niteliklerin
satilanda bulunmamasi sebebiyle sorumlu
oldugu gibi, nitelik veya niteligi etkileyen ni-
celigine aykiri olan, kullanim amaci bakimin-
dan degerini ve alicinin ondan bekledigi
faydalari ortadan kaldiran veya 6nemli 6l-
clide azaltan maddi, hukukiya da ekonomik
ayiplarin bulunmasindan da sorumlu olur.”
seklinde duzenlenmistir. Ote yandan ayiba
karsi tekefful sorumlulugu TBK m. 219'dan
m.231’e kadar duzenlenmekte olup, bu mad-
deler uyarinca ayiptan sorumlulugun ortaya
ctkmasi icin; (i) ayibin hasarin aliclya geg-
mesinden 6énce mevcut olmasi, (ii) alicinin
muayene ve ihbar kulfetlerini yerine getirmis
olmasi, (iii) ayibin 6nemli ve gizli olmasi, (iv)
ayiptan dolayi sorumluluk agisindan saticinin
lehine olarak sorumsuzluk anlagsmasi bulun-
mamasi gerekmektedir.

Bu sartlarin mevcut durumda bulundugu
takdirde, ortaya ¢ikacak olan saticinin ayip-
tan sorumlulugu ihtilafinin yaninda TBK m.
227'de aliciya taninmis olan se¢imlik haklarin
hangilerinin kullanilmasi gerektigi ihtilafi da
ortaya cikabilecektir. Taninmis olan bu se¢im-
lik haklar; (i) s6zlesmeden donme, (ii) ayip
oraninda satig bedelinden indirim istenilmesi,
(iii) satilan seyin onarilmasi, (iv) ayipli malin
ayIpsiz benzeri ile degistirilmesi seklindedir.

Burada ayrica taraflar TBK m. 221 uyarinca
saticinin sorumlulugunu kaldiran hukumleri
barindiran bir anlagsmada bulunabilirler. Bu
anlasma gecerliligini, saticinin agir kusurlu ol-
masinin disindaki hallerde sardurmektedir™.
Bu durumda da saticinin sorumlulugu aci-
sindan taraflar arasinda ihtilaflar ¢ikabilecek
olup, s6z konusu ihtilafin ortaya cikmasi ise
taraflarin; saticinin sorumlulugunu ortadan
kaldiran hukumler bakimindan her olasiligi
g6z 6nunde bulundurarak anlagsmasina bag-
ldir.

B. Cezai Sart

Borclunun, asil borcunu hig veya geregi gibi
yerine getirmedigi takdirde alacakliya karsi
ifa etmeyi 6nceden Ustlenmis oldugu ve asil
borca bagliolarak bor¢lununihlaliile ortaya
cikacak fer'i edime cezai sart denir'®. Cezai
sart, alacaklinin borca aykirilik durumunda
ugradigi zararini kanitlayamasa bile, s6z ko-
nusu miktari alacagindan satici acisindan bir
risk tagimaktadir. Bu bakimdan taraflar ara-
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this respect, since legal disputes may arise
between the parties regarding the subject
of this clause, the emergence of a conflict
between the parties will be prevented if
both parties agree in advance on the ideas
that have emerged by considering all the
possibilities in their favor in detail.

C. Third-Party Claims in
Transfer

It was stated that disputes may arise as a
result of the violation of the representations
and warranties of the parties in the takeover
process. In this case, legal disputes will in-

sinda bu sartin konusu bakimindan hukuki
ihtilaflar gikabileceginden, her iki taraf da
detayli olarak kendi lehine olacak sekilde
butun ihtimalleri dusunerek, ortaya ¢ikan fi-
kirler tzerinde 6nceden anlastiklari takdirde
taraflar arasinda ihtilafin ortaya cikmasinin
onune gecilmis olacaktir.

C. Devirde Uciincii Kisi Talep-
leri

Devralma islemlerinde taraflarin beyan ve ta-
ahhdatlerinin ihlali sonucunda uyusmazliklar
cikabilecegi belirtilmisti. Buradaki durumda
ise tiguncu kisilerin, hedef sirket bakimindan

There are no specific behavioral obligations for the parties in
acquisitions. But even though there are no such obligations, it is
obvious that the parties must act within the framework of good

faith.

Devralmalarda taraflar bakimindan belirli davranis yikiimlii-
liikkleri bulunmamaktadir. Her ne kadar bu tarz yiikiimliiliikler
bulunmasa da taraflarin diiriistliik kurallari cercevesinde hareket

etmeleri gerektigi asikardir.

evitably arise between the parties, since the
claims made by the third parties in terms of
the target company may be in a way that may
cause the violation of the seller’s representa-
tions and warranties’®. It should also be no-
ted that third-party claims also differ if they
are made against the transfer of a commer-
cial enterprise or the transfer of shares. For
example, in a resolution of a dispute between
the target company and a third party, if the
relevant party requests to solve the dispute
without taking it to court, problems will oc-
cur regarding whether the seller should be
aware of the existence of this request and
whether the seller can intervene in the dis-
pute between the third party and the target
company, even if he/ she is aware of it. In this
respect, the parties will be able to prevent
such problems with the provisions they have
determined in the contract in detail.

bulunmus oldugu talepler saticinin beyan ve
taahhutlerinin ihlaline sebebiyet verebilecek
sekilde olabileceginden, taraflar arasinda hu-
kuki intilaflarin cikmasi kaginilmazdir's. Ugun-
cu kisi taleplerinin de ticari isletme devrine
veya pay devrine karsi yapilmasi durumunda
farklilik gosterdigini de belirtmek gerekmek-
tedir. Ornegin hedef sirket ile Giguncu bir kisi
arasinda ¢ikan bir sorunun ¢ézumunde ilgili
kisi, bunu yargi yoluna goéturmeden ¢dzme
talebinde bulunursa ve bu talebin varligin-
dan saticinin da haberdar olmasinin gerekip
gerekmedigi, haberi olsa dahi u¢uncu kisi
ile hedef sirket arasindaki bu anlasmazliga
mudahale edip edemeyecegi sorunu ortaya
cikacaktir. Bu bakimdan taraflar, detayli bir
sekilde s6zlesmede belirledikleri hukumler-
le boyle sorunlarin éntine gecgebileceklerdir.
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ONE OF THE PURPOS-
ES OF THE PARTIES
SHOULD, FIRST OF ALL,
TO DETERMINE THE
PROVISIONS THAT WILL
PREVENT THE EMER-
GENCE OF ANY CON-
FLICT THAT MAY ARISE
BETWEEN THEM IN A
WAY THAT WILL NOT
LEAVE ANY ROOM FOR
DOUBT BY FORESEEING
THE PREVIOUS STAGES,
AND SHOULD BE ADDED
TO THE CONTRACT.
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LEGAL DISPUTES THAT MAY ARISE IN COMPANY ACQUISITIONS

D. Contract Price

One of the most common takeover disputes
is disputes over the price of the subject of the
contract. In such disputes, the seller deter-
mines the value of the subject of the contract
according to his/ her own calculations and
reveals an amount. The buyer, on the other
hand, claims that the amount of the price
determined as a result of these calculations
is high on the grounds that it does not match
his/ her own calculations and is excessive. In-
stead of risking the termination of the take-
over process by causing disputes to come to
the agenda, as in this case, the parties will
be able to prevent disputes by deciding on
alternative ways to be followed in various
possibilities at the previous stages while de-
termining the price in question.

E. Burden of Proof

Article 6 of the Turkish Civil Code states,
“Unless there is a contrary provision in the
law, each party is obliged to prove the exis-
tence of the facts on which it bases its right”.
According to this regulation, the burden of
proof is on the requester. The concept of the
burden of proof plays an important role in the
acquisition process, as there are too many
disputed matters. Here, the situation that
bears the burden of proof for the post-closing
period, which party bears the burden of the
disputes between the parties, which party
should prove which issue in what way may
arise as a dispute, and if the parties make the
determination of the means of proof and the
structuring of the burden of proof at an ear-
ly stage, they will prevent the emergence of
such conflicts™.

VI. CONCLUSION

As aresult, itis quite normal for companies to
want to make acquisitions within the scope
of their growth targets. However, because
the takeover transactions have many legal
pillars, it is evident that there is a possibility
of legal disputes between the parties during
the implementation of the said transactions.
In this regard, one of the purposes of the par-
ties should, first of all, be to determine the
provisions that will prevent the emergence of
any conflict that may arise between themina
way that will not leave any room for doubt by
foreseeing the previous stages, and should
be added to the contract.

D. S6zlesme Bedeli

En sik gorulen devralma uyusmazliklarindan
biri de s6zlesme konusunun bedeli tzerinde-
ki uyusmazliklardir. Bu tar uyusmazliklarda
satici, sozlesme konusunun degerini kendi
yaptigi hesaplamalara gore belirleyerek bir
tutar ortaya koymaktadir. Alici ise bu hesapla-
malar sonucunda ¢ikan bedelin tutarinin ken-
di hesaplariyla uyusmadigi ve fazla oldugu
gerekgesiyle yuksek oldugunuiileri suirmekte-
dir. Bu durumdaki gibi anlagmazliklarin gun-
deme gelmesine sebebiyet vererek devralma
surecinin sonlanmasinin riske atilmasinin ye-
rine, taraflar s6z konusu bedel belirlenirken,
cesitli olasiliklarda izlenecek olan alternatif
yollarin, 6nceki agsamalarda kararlastirarak
ihtilaflarin 6ntne gecebileceklerdir.

E. ispat Yiikii

Turk Medeni Kanunu madde 6'da bulunan;
“Kanunda aksine bir hukam bulunmadikca,
taraflardan her biri, hakkini dayandirdigr ol-
gulanin varligini ispatla yakamladar.” seklin-
deki duzenlemeye gore ispat yuku talepte
bulunanin Gzerindedir. Devralma iglemle-
rinde de ihtilaf konusu hususlarin ¢ok fazla
olmasi sebebiyle ispat yuku kavrami énemli
bir rol oynamaktadir. Burada kapanis sonrasi
donem icin gecerli olarak ispat yukanu, ta-
raflar arasinda ¢ikan ihtilaflarda hangi tarafin
omuzladig veya hangi konuyu ne sekilde
ispat etmesi gerektigi durumu ihtilaf olarak
ortaya ¢ikabilecek olup, taraflar ispat vasita-
larinin ve ispat yukunun yapilandirilmasinin
belirlenmesini erken asamalarda yaptiklari
takdirde s6z konusu ihtilaflarin ortaya cik-
masini engellemis olacaklardir'.

VI. SONUC

Sonug olarak, sirketlerin buyume hedefleri
kapsaminda devralma islemlerini gercekles-
tirmek istemeleri gayet olagan bir durumdur.
Ancak devralma iglemlerinin bircok hukuki
ayaginin olmasi sebebiyle, s6z konusu is-
lemlerin hayata gegirilmesi sirasinda taraflar
arasinda hukuki ihtilaflarin ¢ikabilme ihtima-
linin olmasi da su goturmez bir gercektir. Bu
bakimdan, taraflarin amaclarindan birinin 6n-
celikle, aralarinda c¢ikabilecek herhangi bir ih-
tilafi, dnceki agamalarda 6ngoérerek supheye
mahal vermeyecek sekilde ortaya gikmasini
engelleyecek hukumlerin belirlenmesi ve
sozlesmeye eklenmis olmasi gerekmektedir.
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Even if the disputes that may arise are not
foreseen between the parties, at least in this
process, which is suitable for arbitration, it is
important to agree on the provisions that will
facilitate the process in case of arbitration, in
order to prevent the takeover process from
being interrupted.

4
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MAKALELER

TARAFLARIN AMACLA-
RINDAN BiRiNIN ONCE-
LIKLE, ARALARINDA CI-

KABILECEK HERHANGI
BiR IHTILAFI, ONCEKI
ASAMALARDA ONGORE-
REK SUPHEYE MAHAL
VERMEYECEK SEKILDE
ORTAYA CIKMASINI
ENGELLEYECEK HU-
KUMLERIN BELIRLEN-
MESI VE SOZLESMEYE
EKLENMIS OLMASI
GEREKMEKTEDIR.

A

DiPNOT

17 Esin,s.477.

2023 WINTER 83



