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ABSTRACT

As a result of the increase in the value of patents,
trademarks, designs, utility models, integrated
topography or works of ideas and art that are the
product of an intellectual effort in the eyes of society,
an economic value for these works/ rights has also
emerged. Each product/ right mentioned, although
they are non-material products/ rights, has a value
in cash if they can be assessed economically. That
being the case, the necessity of integrating these
intellectual property rights into commercial life has
also been raised.

In this context, it has been regulated that intellectual
property rights can be brought to joint stock
companies as capital or even accepted under the
title of the concept of capital in kind within the scope
of Turkish Commercial Code No. 6102" (“TCC").
Indeed, it is not possible to accept all kinds of
intellectual property rights as capital. But, according
to this regulation, the commitment of many rights
that are considered intellectual property rights as
capital is possible.
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OZET

Toplum nezdinde fikri bir cabanin urinu olan patent,
marka, tasarim, faydali model, entegre topografyasi
veya fikir ve sanat eserlerinin kiymetinin artmasinin
bir sonucu olarak, bu Urtnlere/ haklara yonelik bir
ekonomik deger de ortaya ¢ikmistir. Anilan her bir
arun/ hak her ne kadar gayri maddi artnler/ haklar
olsalar da ekonomik olarak degerlendirilebildikleri
takdirde nakdi olarak bir deger tasimaktadir. Hal
boyleyken so6z konusu fikri mulkiyet haklarinin da
ticari yasama entegre olmasi gerekliligi gindeme
gelmistir.

Bu kapsamda 6102 sayili Turk Ticaret Kanunu'
(“TTK") kapsaminda da fikri mulkiyet haklarinin ano-
nim sirketlere sermaye olarak getirilebilecegi, hatta
ayni sermaye kavrami basligr altinda kabul edilebile-
cegi duzenlenmistir. Pek tabii her nevi fikri mulkiyet
hakkinin sermaye olarak taahhut edilmesi s6z konusu
olmamakla birlikte, fikri mulkiyet hakki olarak kabul
edilen bircok hakkin sermaye olarak taahhudu mum-
kun olmaktadir.
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BRINGING OF INTELLECTUAL PROPERTY RIGHTS

AS CAPITAL IN KIND TO JOINT STOCK COMPANY

In this article; regulation of the TCC regarding intellectual and industrial property rights will be
analyzed and bringing them as capital to join stock companies will be discussed.

Bu makalede; fikri ve smai miilkiyet haklarma dair TTK hiikiimleri incelenerek, amilan haklarin
anonim sirketlere sermaye olarak getirilmesine dair hususlar ele alinacaktir.

4

FOOTNOTE

1 Dated 13.01.2011, Official Gazette
Number 6102.

2 The principle of capital protection
applies to all capital companies within
the framework of the supervisory provi-
sion contained in Article 12 of the TCC.
At the same time, this principle exists
as a necessity within the framework of
the provision of Article 447 of the TCC.
For example, decisions of the board of
directors that are considered contrary
to the principle of capital protection
are falsely regulated in Article 391 of
the TCC. See about the topic Emek
Toraman Colgar, Borglanma Yasag),
Istanbul, Agustos 2019, On Iki Levha
Yayinlari, p. 87.

3 Toraman Colgar, p.7.

4 M. Halil Conkar, Anonim Sirketle-
rde Ayni Sermaye, On ki Levha Yayin-
lar), istanbul 2017, p. 36.

I.INTRODUCTION

“Protection of capital”? and “limited liabil-
ity of partners” are basic principles in joint
stock companies. These principles are more
important from a corporate law perspective.
Existence of capital at the stage of establish-
ment of joint stock companies is significant
for the determination of liability of partners
within the scope of this capital they have
committed to®. The capital can be cash, or it
may be committed in kind. The values that
can be brought capital in kind within the
scope of the TCC are movable/ immovable
property, commercial business/s and rights.
It is necessary to give several examples be-
cause the concept of “rights” is quite broad.
Intellectual property rights, contractual and
in-kind rights, which are stipulated in the law
can be illustrated as an example of it. In this
article; regulation of the TCC regarding intel-
lectual and industrial property rights will be
analyzed and bringing them as capital to join
stock companies will be discussed.

1. GIRIS

Anonim sirketlerde “sermayenin korunmasi"?
ve “ortaklarin sinirl sorumlulugu” temelilkeler
olup, sirketler hukuku acisindan bu temel ku-
ralbuyuk 6Gnem arz etmektedir. Anonim sirket-
lerin kurulug agsamasinda sermayenin mevcut
olmasi, ortaklarin taahhut ettikleri bu serma-
ye dahilinde sorumlulugunun belirlenmesi
acisindan 6nem arz etmektedir®. Bahse konu
sermaye, nakdi olabilecegi gibi ayniolarak da
taahhut edilebilecektir. TTK kapsaminda ayni
sermaye olarak getirilebilecek degerler, tasi-
nir/ tasinmaz mallar, ticari isletme/ler ve nihai
olarak haklardir. Hak kavraminin oldukca ge-
nis olmasi sebebiyle bu kavrama birka¢ 6rnek
vermek gerekir. Bu ¢cercevede fikri mulkiyet
haklara, kanunda sayilmis olan ayni haklar
ve alacak haklari 6rnek gosterilebilecektir. Bu
makalede; fikri ve sinai mulkiyet haklarina dair
TTK hukumleri incelenerek, anilan haklarin
anonim sirketlere sermaye olarak getirilme-
sine dair hususlar ele alinacaktir.
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II.INTELLECTUAL PROP-
ERTY RIGHTS THAT CAN
BE BROUGHT AS CAPITAL
IN KIND

A. Concept of Capital in Kind
and Conditions

Although there is no current definition of the
concept of capitalin kind in the TCC, it is pos-
sible to define it as “values except cash cap-
ital”. In this context, movable, immovable
property and all kinds of products/ rights
with economic value can be brought as
capital in kind. The values/rights which can
be brought as capital in kind to commercial
companies are regulated in Article 127 of the
TCC as below:

a) Money, receivables, negotiable instru-
ments and shares belonging to capital com-
panies

b) intellectual Property Rights
¢) Movables and all kind of immovables

d) The rights of use and benefit of movables
and immovables

e) Personal labor
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II. AYNi SERMAYE OLA-
RAK GETIRILEBILECEK
FiKRi MULKIYET HAKLA-
RI

A. Ayni Sermaye Kavrami ve
Sartlari

Ayni sermaye kavramina dair TTK'da mevcut
bir tanim bulunmamakla birlikte, nakdi ser-
maye disinda kalan degerler seklinde kisa
bir tanimin yapilmasi mumkuandur?. Bu ¢er-
cevede tasinir, tasinmaz mallar ve ekonomik
degeri bulunan her nevi arin/ hak, kiymetli
evrak ayni sermaye basligi altinda anonim
sirketlere sermaye olarak getirilebilmektedir.
TTK'nin 127. maddesinde ticaret sirketlerine
ayni sermaye olarak getirilebilecek haklar/
degerler su sekilde sayilmistir:

a) Para, alacak, kiymetli evrak ve sermaye sir-
ketlerine ait paylar,

b) Fikri mulkiyet haklari,
c) Taginirlar ve her gesit tasinmaz,

d) Tasinir ve tasinmazlarin faydalanma ve kul-
lanma haklari,

e) Kisisel emek,

MAKALELER

A

DiPNOT

1 13.01.2011 tarih, 6102 sayili Resmi
Gazete (RG).

2 TTKmadde 12'de yer alan amir hu-
kum gergevesinde sermayenin korun-
masi ilkesi tum sermaye sirketleri icin
gecerlidir. Ayni zamanda TTK madde
447 hukmu cercevesinde bu ilke bir
zorunluluk olarak mevcuttur. Ornegin
sermayenin korunmasi ilkesine aykiri
olarak kabul edilen yonetim kurulu ka-
rarlan TTK madde 391'de batil olarak
duzenlenmistir. Konuyla ilgili olarak
bknz. Emek Toraman Colgar, Borg-
lanma Yasag, istanbul, Agustos 2019,
On iki Levha Yayinlari, s. 87.

3 Toraman Colgar, s.7.

4 M. Halil Gonkar, Anonim Sirketler-
de Ayni Sermaye, On iki Levha Yayinla-
r, istanbul 2017, 5. 36
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FOOTNOTE

5 Pursuant to Article 342 of the TCC,
“... acts of service, personal labor,
commercial reputation........ " cannot
be included as capital in joint stock
companies.

6 Fatih Arici, Alacak Hakkinin
Anonim Ortakliga Sermaye Olarak Ta-
ahhudu, Beta Yayinlar, istanbul 2003,
p. 12.

7 Mehmet Aslan, Fikri Mulkiyet Hak-
larinin Anonim Sirketlere Ayni Sermaye
Olarak Getirilmesi, Seckin Yayincilik, An-
kara 2013, p.74.

8 Seniha Dal, 6102 Sayili Turk Ticar-
et Kanunu (TTK) M. 342'ye Gore Fikri
Mulkiyet Haklarinin Anonim Sirkete
Ayni Sermaye Olarak Konulmasi, Mar-
mara Universitesi Hukuk Arastirmalari
Dergisi, V. 18, Iss. 2, 2012, p. 25.

9 Mustafa Kemal Oguzman/ Tur-
gut Oz, Borglar Hukuku Genel Hukum-
ler, V. 1, Vedat Kitapgilik, istanbul 2018,
p. 6.

10 Aricy, p. 22.
11 Dal, p. 375.
12 Conkar, p. 319.

13 12.01.2022, 6100 numbered Offi-
cial Gazzete.

14 Conkar, p. 323.
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AS CAPITAL IN KIND TO JOINT STOCK COMPANY

f) Commercial reputation
g) Commercial enterprises

h) Values such as transferable electronic me-
dia, fields, names and signs that are rightly
used,

i) Mining licenses and such other rights with
economic value

j) All kinds of values that can be transferred
and evaluated in cash

This regulation covers not only joint stock
companies, but all commercial companies.
For this reason, we would like to say that the
values mentioned in paragraphs e and fis not
applicable for joint stock companies®. As can
be understood from the regulation in para-
graphj, this count in the article is not limited,
in other words, it cannot be considered as nu-
merus clauses®. In parallel with that, a broad
concept of “intellectual property” is used,
rather than identifying each type of IP rights,
meaning, allintellectual rights which have an
economic value can be brought as capital.

There are certain characteristics sought for
every kind of right/value that can be brought
as capital in kind. Although the limited num-
ber principle has not been preferred within
the scope of Article 127 of the TCC, important
arrangements have been made regarding
the values to be brought as capital in kind.
In this context, there should be conditions for
the in-kind capital to be a material asset, to be
transferable and to have a cash value’.

The condition “to be a material asset” means
to be a material good and/or rights of capital
in kind. Although this condition is not referred
toin the articles of law, considering that per-
sonal labor and business reputation cannot
be brought as capital to capital companies
it can be interpreted that the condition “to
be a material asset” must be met. “Hence, it
is not possible to commit works that can be
fulfilled with physical or intellectual labor, that
which the act of performing is in the nature of
personal achievement”.

A right to be transferred to joint stock com-
panies as capital may be brought by transfer
itself, or it may be committed in the form of
establishing a limited right®. We would like
to say that while the subject of capital in kind
can be committed as acts of making/ giving,
it is not possible to commit negative acts
such as not doing/ giving.

f) Ticari itibar,
g) Ticariisletmeler,

h) Hakli olarak kullanilan devredilebilir elekt-
ronik ortamlar, alanlar, adlar ve isaretler gibi
degerler,

i) Maden ruhsatnameleri ve bunun gibi eko-
nomik degeri olan diger haklar,

j) Devrolunabilen ve nakden degerlendirilebi-
len hertarld deger

Anilan maddede yer alan duzenlemenin
yalnizca anonim sirketleri degil, tum ticaret
sirketlerini kapsamasi nedeniyle maddenine
ve f bentlerinde yer alan degerlerin anonim
sirketler acgisindan gecerli olmadigini ifade
etmek isteriz®. Madde metninde yer verilen
bu sayimin sinirli olmadigini, metinde yer
verilen j maddesindeki duzenlemeden de
anlasilacagi Uzere numerus clauses olarak
kabul edilemeyecegi acikca gorulmektedir®.
Kanun koyucu da “fikri mulkiyet” olarak saya-
rak genis tanima yer vermeyi, tek tek saymak
yerine bu Ust baslik ile ekonomik degeri olan
fikri trtnlerin sermaye olarak getirebilecedini
dazenlemistir.

Ayni sermaye olarak getirilebilecek her nevi
hak/ degerin tasimasi gereken belirli 6zellik-
ler bulunmaktadir. Her ne kadar TTK m. 127
kapsaminda sinirli sayi ilkesi tercih edilmemis
olsa da pek tabi ayni sermaye olarak getiri-
lecek degerlere dair 6nemli duzenlemeler
yapilmistir. Bu kapsamda ayni sermayenin
maddi edim olma, devredilebilir olma ve nakdi
degderinin bulunmasi sartlarinin mevcut olma-
sI gerekmektedir’.

Maddi edim 6zelligi, ayni sermayenin maddi
bir mal ve/ veya hak olmasi anlamina gel-
mektedir. Kanun maddelerinde agik¢a mad-
di olma o6zelligine yer verilmemis olmakla
birlikte, sermaye olarak getirilecek unsurlara
iliskin kisisel emek ve ticari itibarin sermaye
sirketlerinde sermaye olarak konulamayaca-
g1 dikkate alindiginda maddi edim 6zelliginin
bulunmasi gerektigi seklinde yorum yapil-
maktadir. “Zira sermaye sirketlerine bedensel
ya da fikri calismayla yerine getirilebilen, yani
sahsiedim niteliginde olan yapma edimlerinin
taahhut edilmesi mumkan degildir”.

Anonim sirketlere sermaye olarak bir hakkin
kendisi devredilmek suretiyle getirilebilece-
gi gibi, sinirli hak tesis edilmesi seklinde de
taahhut edilmesi s6z konusu olabilecektir®.
Ayni sermaye konusu bir sey yapma/ ver-
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The condition “to be transferable” means the
shareholder bringing the capital can trans-
fer the right to the company, since it will be
reserved for the joint stock company, consti-
tuting a legal entity. It leads to the conclusion
that the rights/ values brought as capital in
kind can be first transferred to the company,
then from the company to third parties™. For
example, if the transfer of a contractual right
is blocked, then this right cannot be brought
as capital in kind to a joint stock company.
As a matter of fact, Article 127/1-j clearly reg-
ulates that all kinds of “transferable” values
can be brought as capital™".

The condition of “being evaluated in cash”
means that all values brought as capital to
the company must have cash/ monetary
value, due to the fact that the capital of joint
stock companies is required to be consid-
ered as cash. Pursuant to Article 339/2 of the
TCC, “rights granted as capital other than
money; and value of these” should be includ-
ed in the partnership agreement. This shows
that every element brought as capital should
be stated in cash value. Again, Article 127/1-j
clearly regulated that the values which can
be brought as capital in kind must meet the
condition of “being evaluated in cash”.

The important point in the condition of be-
ing evaluated in cash is that the determina-
tion/ evaluation of the cash equivalent of the
capital in kind should be done by an expert.
However, we would like to express here that
the transaction in question is a “valuation”
transaction, a broader transaction than deter-
mining the price. For example, the price to be
paid to the seller in exchange for the goods
to be purchased is the price of the goods,
while if the goods in question are brought to
the joint stock company as capital, not only
the price, but also expenses related to the
goods are added and the value determined
is recorded as capital’.

The mentioned valuation procedure is reg-
ulated in Article 343 of the TCC. Although it
was stated in the article of the law that the
valuation will be carried out by an expert who
will be appointed by the commercial court
of first instance, no regulation can be found
regarding the competent court. Therefore, it
is accepted in the doctrine that Article 384 of
the Civil Procedure Code No. 6100 (“Civ-
il Code”) applies™. According to the said
provision; “Unless there is a provision to the
contrary in the law, the competent court for
non-contentious judicial affairs is the court

FIKRI MULKIYET HAKLARININ ANONIM SIRKETLERE
AYNiI SERMAYE OLARAK GETIRILMESI

me gibi olumlu edimle taahhut edilebilecek
iken, menfi yonde yapmama/ vermeme gibi
bir taahhadun mamkuan olamayacagini ifade
etmek isteriz.

Devredilebilir olma 6zelligi; sermaye tuzel ki-
silik olan anonim sirkete 6zgulenecegi icin,
sermayeyi getiren pay sahibinin bu hakki sir-
kete devredebilmesi anlamina gelmektedir.
Bu da ayni sermaye olarak getirilecek hak/
degerin pay sahibinden sirkete, sonrasinda
da uguncu kisilere devredilebilir olmasi ge-
rektigi sonucunu dogurmaktadir’. Ornegin
sOzlesme veya somut olayin sartlar geregi
esasen sermaye olarak getirilebilecek bir
alacak hakkinin devri engellenmis ise, artik
bu alacak hakkinin sermaye olarak anonim
sirkete 6zgulenmesi mumkun olmayacaktir.
Nitekim madde 127/1-j'de acik bir bicimde
“Devrolunabilen” her tarlt degerin sermaye
olarak getirilebileceginin duzenlenmesiile bu
durum aciklik kazanmaktadir'.

Nakden degerlendirilebilir olma ézelligi, ano-
nim sirketlerin sermayelerinin nakdi olarak
degerlendirilmis olmalari geregi, sermaye
olarak getirilen her bir unsurun nakdi/ para
karsiliginin tespit edilebilir olmasini ifade et-
mektedir. Nitekim TTK madde 339/2'de esas
sozlesmede bulunmasi gereken hususlarin
arasinda “Paradan baska sermaye olarak ko-
nan haklar ve ayinlar; bunlann degerleri” yer
almaktadir. Bu da sermaye olarak getirilen her
unsurun nakdi degerinin bulunmasi gerek-
tigi sonucuna goturmektedir. Yani sira yine
madde 127/1-j acik bir bicimde ayni sermaye
olarak getirilebilecek degerlerin “nakden de-
derlendirilebilecek” olmasini duzenlemistir.

Nakdi olarak degerlendirilmesi hususunda
ise bnem arz eden kisim; ayni sermayenin
nakdi karsiiginin bilirkisi tarafindan tespit
edilmesi/ degerlenmesidir. Ancak burada
s6z konusu islemin bir “degerleme” isleme
oldugunu, fiyat belirlemekten daha genis bir
islem oldugunu ifade etmek isteriz. Ornegin
satin alinacak bir mal karsiliginda saticiya
o6denecek bedel bu malin fiyati iken, anonim
sirkete s6z konusu malin sermaye olarak ge-
tirilmesi halinde sadece bu fiyat degil, mala
dair giderler de eklenerek tespit edilen deger
sermaye olarak kaydedilmektedir'?.

Bahse konu degerleme prosedurt TTK mad-
de 343'te duzenlenmistir. Kanun maddesinde
deg@erlemenin asliye ticaret mahkemesince
atanacak bilirkisi tarafindan gergeklestirilece-
gi ifade edilmis olmakla birlikte, yetkili mah-
keme acisindan duzenleme yapilmamistir.

MAKALELER

A

DiPNOT

5 TTKm. 342 ile kanun maddesi cer-
cevesinde, “...hizmet edimleri, kisisel
emek, ticari itibar........"” anonim sirket-
lere sermaye olarak konulamayacaktir.

6 Fatih Arici, Alacak Hakkinin Ano-
nim Ortakliga Sermaye Olarak Taahhu-
du, Beta Yayinlari, Istanbul 2003, s. 12.

7 Mehmet Aslan, Fikri Mulkiyet Hak-
larinin Anonim Sirketlere Ayni Sermaye
Olarak Getirilmesi, Seckin Yayincilik,
Ankara 2013, s. 74.

8 Seniha Dal, 6102 Sayili Turk Tica-
ret Kanunu (TTK) M. 342'ye Gore Fikri
Mulkiyet Haklarinin Anonim Sirkete
Ayni Sermaye Olarak Konulmasi, Mar-
mara Universitesi Hukuk Arastirmalari
Dergisi, Cilt 18, Say1 2, 2012, s. 25.

9 Mustafa Kemal Oguzman/ Tur-
gut Oz, Borglar Hukuku Genel Hu-
kumler, Cilt 1, Vedat Kitapgilik, istanbul
2018, s. 6.

10 Aricy, s.22.
11 Dal, s. 375.

12 Conkar,s.319.
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15 Conkar, p. 324.
16 Conkar, p. 324.
17 Arikan, p.78.

18 T. C. Basbakanlik Devlet Planla-
ma Teskilati Mustesarligi, Fikri Haklar
Ozel ihtisas Komisyonu Raporu, DPT,
Ankara 2000, (https://www.sbb.gov.tr/
wp-content/uploads/2018/11/08_Fikri-
Haklar.pdf) (Erisim Tarihi: 01.06.2022)
p. 5. Sami Karahan/ Cahit Suluk/
Tahir Sarac/ Temel Nal, Fikri Mulkiyet
Hukukunun Esaslari, Seckin Yayinlar,
Ankara 2012, p. 1-2.

19 https://www.muglabarosu.org.tr/
Upload/files/pdf/TTK%20Madde%20
Gerek%C3%A7eleri.pdf.

20 22.12.2016 dated, 6769 numbered
Official Gazzete.

21 13.12.1951 dated, 7981 numbered
Official Gazzete.

BRINGING OF INTELLECTUAL PROPERTY RIGHTS
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where the person or one of the interested
parties is settled”. Again, it is stated that this
valuation request can also be made by the
“interested parties” as set out in the article of
the mentioned law's.

In the valuation report to be prepared; issues
such as the determination being carried out
fairly and appropriately, the validity, collect-
ability, full value of the receivables to be
brought as capital, etc. are explained clearly.
The founders and shareholders may object
to the value determined in this report. But,
the report confirmed by the court is certain
and itis not possible to appeal or take action
against this decision’.

B. Intellectual Property
Rights That Can Be Brought
as Capital in Kind

Intellectual property rights can be defined
as intellectual products resultant of a spe-
cial effort by the owner of the work'. This
can be accepted as the broadest definition
of the concept of intellectual property. As a
main heading, “intellectual property rights”
includes various rights such as industrial
property rights and copyrights. Although
there are discussions in the doctrine in the
sense of the aforementioned opinion, in the
definition made by the World Intellectual
Property Organization ("WIPO"), the concept

Doktrinde bu hususa iliskin 6100 sayili Hu-
kuk Muhakemeleri Kanunu™ (“"HMK") madde
384 "Kanunda aksine hikam bulunmadikga,
cekismesiz yargi isleri icin talepte bulunan
kisinin veya ilgililerden birinin oturdugu yer
mahkemesi yetkilidir." hukmunun uygulan-
masinin yerinde olacagi kabul edilmekte-
dir'*. Yine bu degerleme talebinin de anilan
kanun maddesinde yer aldigi Gzere “ilgililer”
tarafindan gerceklestirilebilecegi ifade edil-
mektedir'.

Tanzim edilecek degerleme raporunda; tes-
pitin adil ve uygun olarak gerceklestirildigi,
sermaye olarak getirilecek alacagin gecerlili-
gi, tahsil edilebilirligi, tam degeri vb. hususlari
acik bir sekilde izah edilmektedir. Bu raporda
belirlenen degere, kurucular ve menfaat sa-
hipleri tarafindan itiraz edilebilecektir. Ancak
nihai olarak mahkemenin onayladigi rapor
kesindir ve buna karsi islem gerceklestirilmesi
mumkun degildire.

B. Ayni Sermaye Olarak Ge-
tirilebilecek Fikri Miilkiyet
Haklari

Fikri mulkiyet haklarn eser sahibi tarafindan
hususi bir gabanin sonucu ortaya c¢ikan fikri
urunler olarak tanimlanabilecektir'”. Bahset-
mis oldugumuz bu tanim fikri malkiyet haklari
kavraminin en genis tanimi olarak kabul edi-
lebilecektir. Zira ust baslik olan “fikri mulki-
yet haklan” bu tanimin altinda sinai mulkiyet
haklar ve fikir ve sanat eserleri haklari olarak
duzenlenen cesitli haklar da icermektedir.
Bahse konu gorus anlaminda doktrinde
tartigsmalar bulunmakla birlikte Danya Fikri
Mulkiyet Orgutu (“WIPQ”") tarafindan yapilan
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of “intellectual property” is considered the
main heading/ title. According to the issues
contained in this concept, it is divided into
“industrial property” and “copyrights”, which
are the rights of the owner of the work’.

As a matter of fact, the concept of intellectu-
al property is also used as a main title in our
law. Considering the basis of Article 342 of
the TCC regarding intellectual property rights
that can be brought as capital in kind, the fol-
lowing statements are available: “The term
‘intellectual property rights’” should be un-
derstood broadly to include intellectual and
artistic works, related rights, trademarks, de-
signs, patents, geographical indications, un-
registered rights and information, plant devel-
opment, plant breeders’ right, topographies
of semiconductors”"®. Industrial property
rights, which are considered to be subhead-
ings, are regulated in the Industrial Property
Law No. 6769 (“IPL")?, and copyrights on a
work are regulated in the Ideas and Works of
Art Law No. 5846 (“IWAL")?". Industrial prop-
erty rights regulated within the scope of IPL
are in the form of trademark, patent, design,
geographical indication, utility models, inte-
grated topography, breeder’s rights etc. The
legislator has regulated in detail the condi-
tions for accepting a product as a “work”, as
well as the rights of the person who created
the work in the IWAL.

The introduction of intellectual property
rights as capital in kind is regulated in Article
127 of the TCC. Apart from this, the legisla-
tor has included the regulation on bringing
intellectual property rights to joint stock com-
panies as capital in Article 342. This article
states:

“Elements of assets, including intellectual
property rights and virtual environments,
which may be assessed and transferred in
cash, which do not have limited real rights,
liens and measures on them, may be placed
as capital in kind.”

It is clear that intellectual property rights
within the context of the said article can be
brought as capital if they have the character-
istics of cash evaluability, transferability, not
being limited by real rights, liens and mea-
sures. At this point, we believe that it would
be useful to evaluate the sub-headings of in-
tellectual property rights, industrial property
rights and the copyrights especially in terms
of transferability, separately.

FIKRI MULKIYET HAKLARININ ANONiM SIRKETLERE
AYNi SERMAYE OLARAK GETIRILMESI

tanimda, “fikri mulkiyet” kavrami Ust baslik
olarak kabul edilmekte ve bu kavramin icer-
digi konular; “sinai mulkiyet” ve eser sahibi-
nin haklar olan “telif haklan” seklinde ikiye
ayrilmaktadir',

Nitekim hukukumuzda da fikri mulkiyet kav-
rami Ust baslik olarak kullanilmaktadir. Ayni
sermaye olarak getirilebilecek fikri mulkiyet
haklarina iliskin olarak TTK madde 342'nin
gerekgesine bakildiginda ““Fikri mulkiyet hak-
lan” ibaresi, fikir ve sanat eserlerini, baglantili
haklar, markalar, tasarimlari, patentleri, cog-
rafi isaretleri, tescil edilmemis haklar ile bilgi-
leri, bitki gelistirilmesini, yaniislah¢i haklarini,
yari iletkenlerin topografyalarini kapsayacak
sekilde genis anlasilmalidir.”™ seklinde ifade
edilmektedir. Alt baslik olarak kabul edilen
sinai mulkiyet haklan 6769 sayili Sinai Mul-
kiyet Kanunu’'nda (“SMK")?°, telif haklari/
eser sahibinin haklari ise 5846 sayili Fikir ve
Sanat Eserleri Kanunu’nda (“FSEK")?' duzen-
lenmektedir. SMK kapsaminda duzenlenen
sinai mulkiyet haklar;; marka, patent, tasa-
rim, cografi isaret, faydali modeller, entegre
topografyasi ve benzeri seklindedir. Kanun
koyucu tarafindan ise FSEK'te eseri meyda-
na getiren kisinin haklarinda oldugu uzere,
bir arnun “eser” olarak kabul edilmesinin
sartlar da detayli bir sekilde duzenlenmistir.

Fikri mulkiyet haklarninin ayni sermaye olarak
getirilmesinin duzenlendigi TTK madde 127
haricinde, esasen kanun koyucu fikri mulkiyet
haklarinin anonim sirketlere sermaye olarak
getirilmesine iliskin dizenlemeye madde
342'de yer vermistir. Anilan kanun maddesi;

“Uzerlerinde sinirli ayni bir hak, haciz ve ted-
bir bulunmayan, nakden degerlendirilebilen
ve devrolunabilen, fikri mulkiyet haklari ile
sanal ortamlar da dahil, malvarligi unsurlari
ayni sermaye olarak konulabilir.”

hukmunt amirdir. Anilan madde gercevesin-
de fikri mulkiyet haklarinin; nakdi deger bigi-
lebilen, devredilebilen, sinirliayni bir hak, ha-
ciz ve tedbir bulunmayan 6zelliklerini tagiyor
olmasi halinde sermaye olarak getirilebilece-
@i aciktir. Bu noktada fikri mulkiyet haklarinin
alt basliklari olan sinai mulkiyet haklari ve fikir
ve sanat eserleri haklari bakimindan 6zellikle
devredilebilme hususunun ayri ayridegerlen-
dirilmesinin yararli olacagi kanaatindeyiz.
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BRINGING OF INTELLECTUAL PROPERTY RIGHTS
AS CAPITAL IN KIND TO JOINT STOCK COMPANY

Transferability

Ownership of industrial property rights (pat-
ent, utility model, brand, design, integrated
topography, etc.) organized within the scope
of IPL is acquired by registering it before the
Turkish Patent and Trademark Office. Reg-
istration of industrial property rights is of a
constituent nature in terms of the acquisition
of rights. It is possible to find out the own-
ership of the right through the records con-
tained in the said registry. The transfer of the
right also takes place through this registry.
For example, if the trademark owner wants
to bring his trademark as a capital in kind,
change of the ownership will also have to
be registered before the Turkish Patent and
Trademark Office. However, at this point, we
would like to mention one exception. Due to
the fact that it is not possible to transfer the
plant developments issued in IPL, its com-
mitment as capital to joint stock companies
will not be valid?2. The transfer of industrial
property products/ rights other than plant
developments is possible in the absence of
any limited rights, liens and measures in kind
in the registry records.

In intellectual and artistic works, the owner
of the work has the right to transfer its eco-
nomic rights regulated between Articles 22-
25 of the IWAL to third parties. All of these
rights can be transferred at the same time, or
the owner of the work may choose to trans-
fer some of these rights. However, despite
some exceptions; it is necessary to state that
there is not a registration of status in a regis-
try contrary to industrial property rights. Ac-
cording to the regulation contained in the
law, in order to transfer economic rights, the
parties must agree in writing on which rights
they have transferred in accordance with
which conditions. The fact that registration
is available in terms of rights to works of art
and ideas that have not been subjected to
a mandatory registration system?® is not of a
constituent nature. This registration is con-
sidered declarative and a means of proof of
real ownership of rights. Finally, since it is not
possible to process works that have not been
created and/ or probable in accordance with
the regulation contained in Article 48/3 of the
IWAL, it will also not be possible to commit
them as capital in kind?.

Being Evaluated in Cash and Material Act:

In accordance with the provisions of Article
342 of the TCC and the provisions of the

Devredilebilirolma

SMK kapsaminda duzenlenen sinai mulkiyet
haklari zerindeki hak sahipligi (patent, fayda-
lrmodel, marka, tasarim, entegre topografyasi
vb.) Turk Patent Marka ve Kurumu nezdinde
tanzim edilen sicile kayit suretiyle kazanil-
maktadir. Sinai mulkiyet haklarindaki bu tes-
cil, haklarin kazanilmasi agisindan kurucu
niteliktedir. Anilan sicilde yer alan kayitlar
vasitasiyla hak sahipliginin 6grenilmesi mum-
kun oldugu gibi hakkin devredilmesi de bu
sicil tizerinden gergeklesmektedir. Ornegin
marka hakki sahibinin anilan markasini ayni
sermaye olarak getirmek istemesi halinde
s0z konusu hak sahipligi degisikliginin Turk
Patent ve Marka Kurumu nezdinde de sicile
islenmesi gerekecektir. Ancak bu noktada
bir istisnadan bahsetmek isteriz. Soyle ki,
SMK'da duzenlenen cografi isaretlerin dev-
redilmesinin mumkun olmamasi sebebiyle
anonim sirketlere sermaye olarak taahhudu
gecerli olmayacaktir?2. Cografi isaretler hari-
cindeki sinai mulkiyet tranlerinin/ haklarinin
sicil kayitlarinda herhangi bir sinirli ayni bir
hak, haciz ve tedbir bulunmamasi halinde
devri mumkun olup, sinai mulkiyet arunleri
ve haklarn bu c¢ergevede sermaye olarak ta-
ahhut edilebilecektir.

Fikir ve sanat eserlerinde ise eser sahibinin,
FSEK madde 22-25 arasinda duzenlenen mali
haklarini tguncu kisilere devretme hakki bu-
lunmaktadir. Bu haklarin tamunu devredebi-
lecegi gibi, eser sahibi bu haklarin bir kismini
devretmeyi de tercih edebilecektir. Ancak is-
tisnalari olmakla birlikte; sinai mulkiyet hak-
larinda oldugu Uzere sicile tescil durumunun
mevcut olmadigini ifade etmek gerekir. FSEK
cercevesinde yer alan duzenleme geregi; mali
haklarin devredilmesiicin taraflarin yazili ola-
rak hangi haklari, hangi sartlar gcergevesinde
devrettikleri hususlarinda mutabakata varma-
lari gerekmektedir. Zorunlu tescil sistemine?®
tabii tutulmamig olan fikir ve sanat eserleri
Uzerinde haklar bakimindan tescilin mevcut
olmasi kurucu mahiyette degil, bildirici ve
gercek hak sahipliginin ispati araci olarak
gorulmektedir. Son olarak ise FSEK madde
48/3'te yer alan duzenleme gere@i meydana
gelmemis/ gelmesi muhtemel olan eserlerin
Uzerinde islem yapilmasi mimkun olmadigin-
dan ayni sermaye olarak taahhut edilmeleri
de mumkun olmayacaktir?,

Nakden Degerlendirilebilme ve Maddi
Edim Olma:

Yukarida yer verdigimiz TTK madde 342
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law on capital in kind, which we have men-
tioned above, both industrial property rights
and rights arising from ideas and works of
art must be evaluated in cash and have the
nature of material performance: “For exam-
ple, know-how in the form of business per-
formance cannot be committed as capital in
kind"?.

Not Being Limited by Real Rights, Liens
and Measures:

As it is clearly stated in the TTC, if these
rights are established on intellectual proper-
ty rights, this intellectual property right, asin
other types of capital in-kind, cannot be com-
mitted to the joint stock company as capital.

FIKRI MULKIYET HAKLARININ ANONIM SIRKETLERE
AYNiI SERMAYE OLARAK GETIRILMESI

hukmu ve kanunun ayni sermayeye iliskin
hukumleri cercevesinde, gerek sinai mulki-
yet haklan gerekse fikir ve sanat eserlerin-
den dogan haklarin nakdi olarak karsiiginin
bulunmasi ve maddi edim niteligini haiz ol-
masi gerekmektedir. “Ornegin isgérme edimi
niteligindeki know-how, ayni sermaye olarak
taahhut edilemeyecektir?.

Sinirli Ayni Hak, Haciz ve Tedbir Bulunma-
masi:

TTK'da acgikga sayildigi Uzere bu haklar fikri
mulkiyet haklari tzerinde tesis edilmis ise bu
fikri mulkiyet hakki, diger ayni sermaye tur-
lerinde oldugu gibi, anonim sirkete sermaye
olarak taahhut edilemeyecektir.

In intellectual and artistic works, the owner of the work has the
right to transfer its economic rights regulated between Articles
22-25 of the IWAL to third parties.

Fikir ve sanat eserlerinde ise eser sahibinin, FSEK madde 22-
25 arasinda diizenlenen mali haklarimni ticlincii Kisilere devretme

hakki bulunmaktadir.

Intellectual property rights, including all
kinds of trademarks, patents, designs, util-
ity models, copyrights that are not limited
by real rights, liens and measures within the
explained context, may be brought to joint
stock companies as capital.

At this point, we would also like to mention
the issue of whether an existing license right
should be brought in as capital in kind. It is
possible for the shareholder to bring the ex-
isting license right as capital. In the license
agreement where the license right is regu-
lated, if it is regulated that the licensee can
transfer this right to third parties, there is no
obstacle to bringing the right as a capital as
it is already regulated. At the same time, it is

izah olunan gergevede, Uzerinde; sinirli ayni
hak, haciz ve tedbir bulunmayan her tarlu
marka, patent, tasarim, faydali model, telif
hakki dahil fikri mulkiyet haklar anonim sir-
ketlere sermaye olarak getirilebilecektir.

Bu noktada mevcut bir lisans hakkinin ayni
sermaye olarak getirilip getirilmeyecegi hu-
susuna da deginmek isteriz. Pay sahibinin,
mevcut olan lisans hakkini sermaye olarak
getirmesi mumkundur. Lisans hakkinin du-
zenlendigi lisans s6zlesmesinde, lisans alanin
bu hakki t¢uncu kisilere devredebilecegi du-
zenlenmis ise hakkin sermaye olarak getiril-
mesi onuinde bir engel yoktur. Aynizamanda
lisans hakkinin basit ve/ veya inhisari olmasi-
nin sermaye olarak getirilmesinde bir etkisi-
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BRINGING OF INTELLECTUAL PROPERTY RIGHTS
AS CAPITAL IN KIND TO JOINT STOCK COMPANY

stated that the fact that the license right is
simple and/ or exclusive does not have an ef-
fect/importance on bringing it as a capital?®®.
Therefore, we should determine whether
the license right brought as capital includes
transferability and sub-licensing provisions
for the validity of the contract between licen-
sor and licensee.

IHI. COMMITMENT AND
PERFORMANCE OF IN-
TELLECTUAL PROPERTY
RIGHTS AS CAPITAL IN
KIND

The introduction of intellectual property
rights as capital in kind consists of two trans-
actions: the commitment of the relevant right
and the legal transaction for the performance
of thiscommitment. The intellectual property
right to be committed as capital during the
establishment of the joint stock company and
the value attached to it should be included
in the articles of association contract of the
company in accordance with the provisions
of Article 339 of the TCC and the following
regulations. This issue is important because
it is among the mandatory elements of the
articles of association contract. According to
the clear regulation contained in the law, it
is not enough to specify only the intellectual
property right.

Pursuant to the regulation contained in Ar-
ticle 128 of the TCC, if the intellectual prop-
erty rights to be brought to the company as

nin/ 6neminin bulunmadigi ifade edilmekte-
dir?6. O halde ayni sermaye olarak getirilecek
lisans hakkinin gecerliligiicin asillisans veren
ile lisans alan arasindaki sozlesmede devredi-
lebilirlik ve alt lisans verilebilirlik hususlarinin
mevcut olup olmadigi tespit edilmelidir.

I1l. FiIKRi MULKIYET
HAKLARININ AYNi SER-
MAYE OLARAK TAAHHU-
DU VE iFASI

Fikri mualkiyet haklarinin ayni sermaye ola-
rak getirilmesi, ilgili hakkin taahhudua ve bu
taahhuadun ifasi amaciyla yapilacak tasarruf
islemi olmak uzere iki islemden olusmakta-
dir. Anonim sirketin kurulugsu asamasinda
sermaye olarak taahhut edilecek fikri malki-
yet hakkinin ve buna bagli olan degerin TTK
madde 339 ve devamindaki duzenlemeler
geredi sirketin esas sdzlesmesinde yer almasi
gerekmektedir. Bu husus, esas sdzlesmenin
zorunlu unsurlari arasinda yer almasi sebe-
biyle 6nem arz etmektedir. Kanunda yer alan
acik duzenleme geregi yalnizca fikri mulkiyet
hakki degil, hakkin nakdi karsiligi, bu dege-
re gore belirlenmis olan pay miktar, hakkin
hangi sekilde devredilecegi ve bu devrin
sartlarninin acik¢a esas s6zlesmede yer almasi
gerekmektedir.

TTK madde 128'de yer alan duzenleme ge-
redi; sirkete sermaye olarak getirilecek fikri

68 GSI ARTICLETTER

capital have private registries, they must be
annotated in these registries that the value
determined by the expert about the relevant
right is set as the same capital. It was consid-
ered that the commentary could remove the
goodwill of the third party, and it was con-
cluded that it has an important impact on
the protection of capital?’. In the basis of the
article, itis stated that the mentioned intellec-
tual property right cannot be committed as
capital in kind if no comment is given on the
commitment, because this provision is man-
datory?®. The issue of whether an annotation
has been issued is covered by the authority
of the registrar, who will decide on the an-
nouncement of the company. For this reason,
if it is determined that this requirement does
not exist, the company’s announcement will
not be decided.

Due to the fact that industrial property rights
are subject to registration, it is clear that
registration should be made to the special
registry in terms of industrial property rights
such as trademarks, patents, designs, utility
models etc. However, since copyrights aris-
ing from the work are not subject to a regis-
try, it is important how the aforementioned
article will be implemented in terms of these
rights. Some of the intellectual and artistic
works are subject to compulsory registration,
as stated above. In terms of these rights, we
can state that the registry meets the special
registry requirement in the text of the law and
that the registration must be made. For the
copyrights which are not subject to special
registration, it will be possible to apply the
provision of Article 128/8 of the TCC, which
states: “In order to protect the rights commit-
ted by the partners to be invested as capital,
precautionary measures may be requested by
the founders against the partners”. With the
precautionary measure, the performance of
the property right committed as capital will
be guaranteed. However, we would like to
emphasize that the case on the merits should
be filed within two weeks within the frame-
work of the principles of the Civil Code. The
aforementioned period has been regulated
in Article 128/8 of the TCC as: “For lawsuits
to be filed upon the measure, the period stip-
ulated in the Code of Civil Procedure starts to
run only from the date of registration and an-
nouncement of the company.” and has been
subject to the registration and announce-
ment of the company.

As for the ownership of intellectual property
rights, Article 128/4 of the TCC is as follows:

FIKRI MULKIYET HAKLARININ ANONiM SIRKETLERE
AYNi SERMAYE OLARAK GETIRILMESI

mulkiyet haklarinin ¢zel sicillere sahip ol-
malari halinde, bu sicillere, ilgili hakka dair
bilirkisi tarafindan belirlenen degerin ayni
sermaye olarak konuldugu hususunda serh
verdirilmesi gerekir. Serhin t¢uncu kisinin iyi
niyetini kaldirabilecegi dusunulmus, bunun
da sermayenin korunmasi acisindan énemli
bir etkiyi haiz oldugu sonucuna varilmigtir?.
Maddenin gerekgesinde; taahhude dair serh
verilmedigi takdirde, anilan fikri mulkiyet
hakkinin ayni sermaye olarak taahhut edile-
meyecegi ifade edilmistir. Zira anilan hukam
emredici niteliktedir?. Serh verilip verilmedigi
hususu ise sirketin ilanina karar verecek sicil
mudurunuan yetkisi kapsaminda oldugundan,
bu sartin mevcut olmadiginin tespit edilmesi
halinde sirketinilanina karar verilmeyecektir.

Anilan kanun huakmu c¢ercevesinde; marka,
patent, tasarim, faydali model vs. kayda tabi
olmalari hasebiyle sinai mulkiyet haklari yo-
nunden 6zel sicile serhin gerceklestirilecedi
aciktir. Ancak eserden dogan haklara iligkin
fikri mulkiyet haklari/ telif haklarinin bir sicile
tabi olmamalar nedeniyle anilan maddenin
bu haklar bakimindan nasil gerceklestirilece-
@i hususu 6nem arz etmektedir. Fikir ve sanat
eserlerinin bir kismi, yukarida ifade edildigi
Uzere zorunlu kayda tabidir. Bu haklar baki-
mindan ilgili sicilin kanun metninde yer alan
ozel sicil sartini sagladigi ve serhin gergek-
lestirilmesi gerektigini ifade edebiliriz. Yani
sira kaydi kabil olmayan fikir ve sanat eser-
lerine dair haklar icin ise TTK madde 128/8
“Ortaklarca, sermaye olarak konulmasi taah-
huat edilen haklarin korunmasi igin, kurucular
tarafindan ortaklar aleyhine ihtiyati tedbir is-
tenebilir.” hUkmunun uygulanmasi mumkun
olacaktir. ihtiyati tedbir ile sermaye olarak ta-
ahhut edilen mulkiyet hakkinin ifasi garanti
altina alinmis olacaktir. Ancak burada 6100
sayili Hukuk Muhakemeleri Kanunu ilkeleri
cercevesinde iki hafta icerisinde esasa dair
davanin ac¢ilmasi gerektigini vurgulamak is-
teriz. Bahse konu sure ise; TTK madde 128/8
“Tedbir tzerine agilacak davalar icin, Hukuk
Usulu Muhakemeleri Kanununda éngdrtlen
sure ancak sirketin tescil ve ilani tarihinden iti-
baren islemeye baslar” seklinde duzenlene-
rek sirketin tescil ve ilanina bagli tutulmustur.

Fikri mualkiyet haklarinin sahipligi hususu ise,
TTKmadde 128/4 “Paradan baska ekonomik
bir deder veya bir tasinirin sermaye olarak ko-
nulmasinin borglanilmasi halinde sirket, ttizel
kisilik kazandigi andan itibaren bunlar tzerin-
de malik sifatiyla dogrudan tasarruf edebilir”
hukmuna amirdir. Dolayisiyla her ne kadar
devir islemi ile anonim sirketin tuzel kisiligi-
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IF THE INTELLECTUAL
PROPERTY RIGHT IS
COMMITTED TO THE
JOINT STOCK COMPANY
AS CAPITAL, THE INTEL-
LECTUAL PROPERTY
RIGHT, THE VALUE OF
THE RIGHT, HOW MANY
SHARES IT WILL COR-
RESPOND TO, AND THE
TERMS OF THE TRANS-
FER SHOULD BE INCLUD-
ED IN THE ARTICLES OF
ASSOCIATION OF THE
JOINT STOCK COMPANY.

BRINGING OF INTELLECTUAL PROPERTY RIGHTS
AS CAPITAL IN KIND TO JOINT STOCK COMPANY

“In the event that an economic value other
than money or a movable asset is borrowed
as capital, the company can directly dispose
of these as an owner from the moment it ac-
quires legal personality”. Therefore, due to
the capital commitment, the joint stock com-
pany obtains the title of ownership on the in-
tellectual property rights, even though it has
not become the legal entity of the joint stock
company with the transfer process.

Following the company’s acquisition of legal
personality, the transfer of industrial prop-
erty rights to the company must be carried
out by the partner who has also committed
to the Turkish Patent and Trademark Office.
Upon submission of the transfer agreement
to the Turkish Patent and Trademark Office,
the owner of the industrial property right will
be registered as a joint stock company in the
registry records. As for the ownership of the
rights from the work, the transfer of financial
rights between the legal entity company and
the owner of the work will be transferred by
counting which rights are transferred to the
company one by one. With this written agree-
ment, the rights arising from the work will
also be under the responsibility of the joint
stock company.

IV. CONCLUSION

Even if the industrial property rights and the
copyrights of the author under the “intellec-
tual property rights” title are intangible as-
sets, these can be brought to joint stock com-
panies as capital in kind within the scope of
the TCC. Although Article 127 of the TCC is
a general provision for all commercial com-
panies, Article 342 of the TCC also includes
the conditions of intellectual property rights
to be brought as capital to joint stock com-
panies. In this context, all kinds of intellectual
property rights that can be evaluated in cash,
are transferable, have the quality of materi-
al performance and are not limited by real
rights/ liens/ measures can be committed as
capital in kind.

If the intellectual property right is committed
to the joint stock company as capital, the in-
tellectual property right, the value of the right,
how many shares it will correspond to, and
the terms of the transfer should be included
in the articles of association of the joint stock
company. Due to the fact that the value of the
intellectual property right in question is not
specific, it should be requested that a com-
petent expert prepare an evaluation report

ne gecmemis olsa da sermaye taahhudu se-
bebiyle anonim sirket, fikri mulkiyet haklar
Uzerinde malik sifatina sahip olacaktir.

Sirketin tuzel kisilik kazanmasinin akabinde
ise sinai mulkiyet haklarinin TurkPatent nez-
dinde de taahhut eden ortak tarafindan sirke-
te devrinin gerceklestirilmesi gerekmektedir.
Bu devir noter onayli bir sézlesme ile gercek-
lestirilecektir. Devir sdzlesmesinin TurkPa-
tent’e ibraziile sicil kayitlarinda da sinai mulki-
yet hakkinin sahibi anonim sirket olarak kayit
edilecektir. Eserden dogan haklarin sahipligi
hususunda ise; tuzel kisilik olan sirket ve eser
sahibi arasinda gerceklestirilecek olan mali
haklarin devri s6zlesmesi ile hangi haklarin
sirkete devredildigi tek tek sayilmak suretiyle
devredilecektir. Buyazilianlagsma ile eserden
dogan haklar da anonim sirketin uhdesine
girmis olacaktir.

IV. SONUG

Fikri mulkiyet haklar basligi altinda yer alan
sinai mulkiyet haklari ve eser sahibinin hak-
lari/ telif haklari her ne kadar gayri maddi
varliklar olsalar bile TTK kapsaminda anonim
sirketlere ayni sermaye olarak getirilebilece-
Qiyonunde duzenlemeye yer verilmistir. TTK
madde 127 tam ticaret sirketleri acisindan ge-
nel bir hukim olmakla birlikte, TTK madde
342 anonim sirketlere sermaye olarak getiri-
lecek fikri mulkiyet haklarninin sartlarina da yer
vermistir. Bu gergevede; nakdi deger bigilebi-
len, devredilebilen, maddi edim niteligini haiz
ve Uzerinde sinirli ayni hak/ haciz/ tedbir bu-
lunmayan her turlu fikri malkiyet hakki, ayni
sermaye olarak taahhut edilebilecektir.

Fikri mulkiyet hakkinin anonim sirkete serma-
ye olarak taahhut edilmesi halinde, ilgili fikri
mulkiyet hakki, hakkin degeri, kac adet paya
tekabul edecedi, devrin sartlan gibi husus-
lar anonim sirketin esas sozlesmesinde yer
almalidir. S6z konusu fikri mulkiyet hakkinin
degerinin belirli olmamasi sebebiyle yetkili
olan asliye ticaret mahkemesine basvurula-
rak yetkin bir bilirkisinin degerlendirme rapo-
ru tanzim etmesi talep edilmelidir. Mahkeme
tarafindan bilirkisi raporunun onaylanmasi
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by contacting the competent commercial
court of first instance. If the expert report is
approved by the court, the execution of the
capital can be carried out based on the value
in the said report. In terms of the registered
rights during the performance, the transfer
and performance process can be easily car-
ried out. However, in terms of rights that are
not subject to registration, the protection of
the right may be realized by requesting an
injunction and a subsequent case to be sub-
stituted.

4

FIKRI MULKIYET HAKLARININ ANONIM SIRKETLERE
AYNiI SERMAYE OLARAK GETIRILMESI

halinde, anilan rapordaki deger Uzerinden
sermayenin ifasi gerceklestirilebilecektir. ifa
sirasinda sicile kayitli bulunan haklar baki-
mindan devir ve ifa igslemi kolaylikla gercek-
lestirilebilmekle birlikte, kayda tabi olmayan
haklar bakimindan da ihtiyati tedbir talebi ve
akabinde ikame edilecek dava ile hakkin ko-
runmasi gerceklestirilebilecektir.

MAKALELER

FIKRI MULKIYET HAK-
KININ ANONIM SIRKETE
SERMAYE OLARAK TAAH-
HUT EDILMESI HALINDE,
ILGILI FIKRI MULKIYET
HAKKI, HAKKIN DEGERI,
KAC ADET PAYA TEKABUL
EDECEGI, DEVRIN SART-
LARI GIBI HUSUSLAR
ANONIM SIRKETIN ESAS
SOZLESMESINDE YER
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