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ABSTRACT

Although the subject of the contract of work can be
various, in the contract of work, the contractor un-
dertakes to create a work, while the employer has
an obligation to pay in return. In this direction, the
components of the contract of work appear in the
form of creating a work, the cost and the agreement
of the parties. Although medical interventions are
generally evaluated according to the provisions of
the agency contract, we may realize that aesthetic
interventions, which is one of the medical interven-
tions, are often not evaluated within the provisions
of agency contract. In this regard, while examin-
ing whether aesthetic operations can be evalu-
ated within the scope of the contract of work, the
criteria that are important here are in terms of the
purpose of the intervention and whether the result
can be committed. Likewise, in order for an aesthet-
ic intervention to be the subject of the contract of
work, the physician must be able to promise a re-
sult. However, aesthetic operations also vary today,
and in some cases, it may be argued that there is
a contract of work relationship in cases where the
result cannot be promised or the result cannot be
obtained. There are several decisions of the Court
of Cassation and opinions of the doctrine on this is-
sue. While the Court of Cassation interprets aesthet-
ic operations for beautification within the scope of
the contract of work, there are also different views
for the same interventions in the doctrine.
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OZET

Eser sozlesmesinin konusu cesitli olabilmekle bera-
ber eser sdzlesmesinde yuklenici bir eser meydana
getirmeyi yuklenirken is sahibinin de buna karsilik
Gdeme borcu bulunmaktadir. Bu dogrultuda, eser
sozlesmesinin unsurlar bir eser meydana getirmek,
ucret ve taraflarin anlasmasi seklinde karsimiza ¢ik-
maktadir. Tibbi mudahaleler ise genel olarak vekalet
hukumlerine gore degerlendiriliyor olsa da tibbi mu-
dahalelerden biri olan estetik mudahalelerin codu
zaman vekalet hukumleri ¢cercevesinde degerlendi-
rilmedigini gormekteyiz. Bu hususta estetik operas-
yonlarin eser sdzlesmesi kapsaminda degerlendirilip
degerlendirilemeyecegi incelenirken burada dénem
gosteren kriterler mudahalenin yoneldigi gaye ve
sonucun taahhut edilip edilemeyecegidir. Keza, bir
estetik mudahalenin eser sdzlesmesinin konusunu
olusturabilmesi icin hekimin bir sonug vadedebiliyor
olmasi gerekmektedir. Ancak estetik operasyonlar
da gunumuzde cesitlilik gostermektedir ve bazi du-
rumlarda sonucun vadedilemedigi veya sonucun
ortaya cikamadigi hallerde de ortada bir eser sdzles-
mesi iliskisi oldugu savunulabilmektedir. Bu hususta
Yargitay'in ve doktrinin de gesitli karar ve gorusleri
bulunmaktadir. Yargitay, guzellestirme amacli estetik
operasyonlari eser sozlesmesi kapsaminda deger-
lendirirken, doktrinde ayni mudahaleler igin farkli go-
rasler de bulunmaktadir.
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EVALUTION OF AESTHETIC OPERATIONS

ARTICLES WITHIN THE SCOPE OF CONTRACT OF WORK

PART 2

In this study; while evaluating whether aesthetic operations can be the subject of the contract
of work, the definition and nature of the contract of work will firstly be examined and then the
components that form the contract of work will be explained.

Bu calismada; estetik operasyonlarin eser sozlesmesinin konusu olup olamayacagi degerlendiri-
lirken Oncelikle eser sozlesmesinin tanimi ve niteligi incelenecek olup, eser sozlesmesini hangi
unsurlarm olusturdugundan bahsedilecektir.
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I.INTRODUCTION

According to the report of International So-
ciety of Aesthetic Plastic Surgery (ISAPS);
Turkey has become the fifth country in the
world where the most aesthetic procedures
are performed. In this study, while evaluat-
ing whether aesthetic operations can be the
subject of the contract of work, the definition
and nature of the contract of work will firstly
be examined and then the components that
form the contract of work will be explained.
Afterwards, which contract provisions can
be subject to medical interventions will be
discussed, and finally, whether the aesthetic
operations can be the subject to the contract
of work will be evaluated. This evaluation will
be conveyed within the framework of various
decisions of the Court of Cassation and the
opinions in the doctrine.

I1. WHAT IS A CONTRACT
OF WORK?

Before addressing whether aesthetic oper-
ations can be evaluated within the scope of
the contract of work, it will be necessary to
focus on the definition and elements of the
contract of work. The contract of work is a
contract that imposes a debt on both parties
(sinallagmatic), is consensual, non-formal,
includes instantaneous and continuous per-

1. GIRIS

Turkiye; Uluslararasi Estetik Plastik Cerrahi
Dernegi'nin (ISAPS) raporuna gore, dun-
yada en ¢ok estetik islem yapilan besinci
Ulke konumuna yukselmistir. Bu ¢alismada,
estetik operasyonlarin eser sdzlegsmesinin
konusu olup olamayacagi degerlendirilir-
ken oncelikle eser sozlesmesinin tanimi ve
niteligi incelenecek olup, eser sdzlesmesini
hangi unsurlarin olusturdugundan bahsedi-
lecektir. Daha sonra ise tibbi mudahalelerin
hangi s6zlesme hukamlerine tabi olabilecedi
tartigilacak ve nihayet estetik operasyonlarin
eser sozlesmesinin konusu olup olamayaca-
@1 degerlendirilecektir. Bu degerlendirme ise
Yargitay'in ¢esitli kararlari ve doktrindeki go-
rasler cercevesinde aktarilacaktir.

1l. ESER SOZLESMESi
NEDIR?

Estetik operasyonlarin eser s6zlesmesi kap-
saminda degerlendirilip degerlendirileme-
yecegine deginmeden dnce eser sdzlesme-
sinin tanimi ve unsurlari Gzerinde durulmasi
gerekecektir. Eser sozlesmesi tam iki tarafa
borg yukleyen (sinallagmatik), rizai, sekle
bagli olmayan, ani ve surekli edim karmasigi
borg iceren, bir sdzlesmedir'. Eser sdzlesme-
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formance and complex'. The definition of a
contract of work in the doctrine is “a contract
that creates rights and imposes obligations
on both parties that the contractor undertakes
to create and deliver a work in return for the
fee that the employer undertakes to pay”?.
Based on this definition, the contract of work
is a contract of “performing duties” that in-
cludes the mutual acts of the parties. Here,
the contractor has the obligation to create
and deliver the work, while the employer’s
obligation is to pay the price for the contrac-
tor’'s performance?. Since the scope of work
that the contractor is obliged to deliver in-
cludes everything that requires art and skill
and physical labor, the work may emerge as
both an intellectual work or a concrete one.

I11. COMPONENTS OF THE
CONTRACT OF WORK

A. Creating a Work

As mentioned above, the work does not only
consist of tangible goods, but also products
of intellectual nature can be considered with-
in the scope of the work. For this reason, even
if the subject of the contract of work is not of
a material nature, if the result can be prom-
ised, it may be the subject of the contract of
work*. In other words, if the performance can

ESTETIK OPERASYONLARIN ESER SOZLESMESI
KAPSAMINDA DEGERLENDIRILMESI

sinin tanimi, doktrinde; “is sahibinin ddemeyi
taahhut ettigi tcret karsiliginda, ydklenicinin
bir eser meydana getirmeyi ve teslim etmeyi
ustlendigi iki taraf icin hak doguran ve borg
yukleyen bir sézlesme” seklindedir? Bu ta-
nimdan hareketle eser sdzlesmesi, taraflarin
karsilikli edimlerini ihtiva eden bir ‘is gérme’
sOzlesmesidir. Burada yuklenici, eseri mey-
dana getirerek teslim etme yukumlalaganu
haiz iken is sahibinin yakamlalugu ise yukle-
nicinin edimikarsiligi olan bedeli 6demektir®.
Yuklenicinin teslim etmekle yukamlu oldugu
eser ise sanat ve beceriyi gerektiren, emek
sarfl ile meydana getirilen her seyi kapsadi-
gindan somut bir mal olabilecegi gibi fikri bir
eser de olabilir.

111. ESER SOZLESMESi-
NiN UNSURLARI

A. Bir Eseri Meydana Getirme

Yukarida da bahsedildigi Gzere eser yalnizca
maddi mallardan olusmamakta, fikri niteligi
haiz urtnler de eser kapsaminda nitelendiri-
lebilmektedir. Bu nedenle eser s6zlesmesinin
konusu edim, maddi niteligi olmasa dahi eger
sonuc taahhut edilebiliyorsa eser s6zlesme-
sine konu olabilecektir*. Bir bagka ifade ile,
eger edim objektif olarak tespit edilebiliyor ve
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be determined objectively and the result can
be promised to the employer in advance, the
performance subject to the contract of work
can be accepted as the work subject to the
contract of work, even if it is not a material
fact®.

The fact that the work can be committed
objectively in advance means that the con-
tractor, who is the party responsible for cre-
ating the work in the contract of work, is in
a position to objectively achieve the result
expected by the employer, and the factors
that cannot affect the realization of this result
by the contractor are not determinative. For
this reason, it is not possible for the follow-
ing situations to constitute the subject of the
contract of work, since these results depend
on many external factors and variables. For
instance, the teacher cannot guarantee the
efficiency of the lessons given by him/ her;
the lawyer cannot undertake the outcome
of the case and the doctor cannot undertake
the effects of a medical intervention®.

B. Promise of the Fee

It has been explained above that the contract
of work is a contract thatimposes obligations
on both parties (sinallagmatic). Here, the
contractor’s obligation is to create the work,
while the employer’s obligation is to pay the
fee for the work. The fee is one of the essen-
tial elements of the contract of work and it
will not be possible to qualify a contract
without a fee as a contract of work. The feg,
which is one of the essential components of
the contract, must be determined in money’.

sonug 6nceden is sahibine vadedilebiliyorsa
eser sdzlesmesine konu edim maddi bir olgu
olmasa dahi eser s6zlesmesine konu eser ola-
rak kabul edilebilecektir®.

Eserin 6nceden obijektif olarak taahhut edi-
lebiliyor olmasinin anlami, eser s6zlesme-
sinde eseri olusturmakla yukumlu taraf olan
yuklenicinin kendisinden is sahibi tarafindan
beklenen sonucu objektif olarak gercekles-
tirebilecek durumda olmasi ve bu sonucun
yuklenici tarafindan gerceklestirilmesi Uze-
rinde etki edemeyecegi unsurlarin belirleyici
olmamasidir. Bu nedenle 6rnegin 6grenciye
ogretmenin ders vermesi ile 6grencinin bu
dersten verim almasini, avukatin davanin
akibetini ve doktorun bir tibbi mudahalenin
etkilerini taahht etmesi, bu sonuclar disari-
daki bircok etkene ve degiskene bagli oldu-
gundan mumkun olamayacagindan, bunlar
eser sozlesmesinin konusunu olusturamaz-
lars.

B. Ucret Vaadi

Eser sozlesmesinin tam iki tarafa borg yuk-
leyen (sinallagmatik) bir s6zlesme oldugu
yukarida acgiklanmistir. Burada yuklenicinin
borcu eseri meydana getirmek iken is sa-
hibinin borcu da eserin karsiligi olan tcreti
odemektir. Ucret, eser sozlesmesinin esasli
unsurlarindan olup, ucretin yer almadigi bir
sOzlesmenin eser szlesmesi olarak nitelen-
dirilebilmesi mumkun olmayacaktir. Sézles-
menin esasli unsurlarindan olan Ucretin ise
para seklinde belirlenmesi sarttir’.

GSI ARTICLETTER

C. Agreement Between the
Parties

According to Article 1 of the Turkish Code
of Obligations (“TCO”) “The contract is con-
cluded by mutual and consentaneous ex-
pression of intent of the parties”. These mu-
tual wills (consensus) of the parties should
enclose the essential elements of the con-
tract®.

IV. EVALUATION OF MED-
ICAL INTERVENTIONS
WITHIN VARIOUS TYPES
OF CONTRACTS

A. General

Whether the medical interventions will be
evaluated within the scope of the contract of
work or agency contract varies depending
on whether the result can be committed by
the contractor or not. In the doctrine, various
opinions are put forward about the nature of
the treatment contracts between the doctor
and the patient. For example, in German law,
this contract is predominantly considered as
a service contract, while in Turkish law, the
dominant view is that the treatment contract
is defined as an agency contract. However,
it is considered that not every contract be-
tween the physician and the patient can be
evaluated within the scope of agency con-
tracts, and issues such as the preparation of
the promised dental prosthesis may be the
subject of the contract of work®.

B. Evaluation of the Treat-
ment Contract with Other
Contract Types

Agency contracts are defined in Article 502
of the TCO as “a contract by which the agent
undertakes to conduct a certain business or
provide certain services of the principal”. As
it can be seen from the definition, the perfor-
mance of the agent consists only of doing
careful work and the agent cannot be held
responsible for the failure of the result™. In
the contract of work, on the other hand, since
the result must be able to be promised, the
contractor is dependent on his/ her commit-
ment and responsible for the result. In other
words, contract of work focuses on the result
rather than the duty of care and attention™.

ESTETIK OPERASYONLARIN ESER SOZLESMESI
KAPSAMINDA DEGERLENDIRILMESI

C. Taraflar Arasinda Anlasma

Turk Borglar Kanunu’'nun (“TBK”) 1. mad-
desine gore “Sozlesme, taraflarin iradelerini
karsilikli ve birbirine uygun olarak aciklama-
lanyla kurulur.” Taraflann bu karsilikli iradeleri
(consensus), sdzlesmenin esasli unsurlarini
kapsamalidir®.

IV. TIBBi MUDAHALELE-
RiN FARKLI TURDE s6z-
LESMELER KAPSAMINDA
DEGERLENDiRILMESI

A. Genel

Tibbi mudahalelerin eser sdzlesmesi mi veka-
let sozlesmesi mi kapsaminda degerlendirile-
cegi, sonucun yuklenici tarafindan taahhut
edilip edilemeyecegine gore degisiklik gos-
termektedir. Doktrinde ise doktor ile hasta
arasindaki tedavi sozlesmelerinin niteligi
hususunda c¢esitli gorusler ileri suralmekte-
dir. Ornegin Alman hukukunda bu stzlesme
agirlikli olarak hizmet s6zlesmesi kapsamin-
da degerlendirilirken, Turk hukukunda tedavi
sOzlesmesinin vekalet so6zlesmesi olarak ni-
telendirilmesi gorusunun baskin oldugunu
goruyoruz. Lakin hekim ile hasta arasindaki
her s6zlesmenin vekalet sozlesmesi kapsa-
minda dederlendirilemeyecegini, sonucu
taahhut edilen dis protezi hazirlanmasi gibi
hususlarin eser s6zlegsmesinin konusu olabi-
lecegi degerlendirilmektedir®.

B. Hekimlik Sozlesmesinin
Diger S6zlesme Tiirleri ile Bir-
likte Degerlendirilmesi

Vekalet s6zlegsmesi TBK m.502'de; “vekilin
vekalet verenin bir isini gérmeyi veya islemini
yapmayi ustlendigi s6zlesme” olarak tanim-
lanmistir. Tanimdan da anlasilacagi Uzere
vekilin edimi yalnizca 6zenli is gbrmekten
ibaret olup, sonucun gerceklesmemesinden
vekil sorumlu tutulamayacaktir'®. Eser sozles-
mesinde ise netice taahhut edilebilir olmasi
gerektiginden yuklenici, taahhudu ile bagimli
ve sonugtan sorumludur. Bir baska deyisle,
eser sozlesmesi, dikkat ve 6zen yuakumlulu-
gundense sonug odaklidir™.
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The agency contract and the physician
contract show some similarities in terms of
time, relative independence and fee. First
of all, when it is examined in terms of time,
both in an agency contract and contract
of work, the performance of working is not
dependent on the time record. For example,
the retainer contract is not usually concluded
for a certain period of time and continues at
least until the client’s case is concluded. In
the patient-physician relationship, the con-
tract continues during the treatment of the
patient and is not limited to a certain period
in advance, and the physician does not have
a commitment regarding to the completion
of the treatment'2

Another similarity between the agency con-
tract and treatment contract is the relative
independence of the agent. As explained
in Article 505 of the TCO, the attorney can
leave the instructions of the appointer, if it
can be accepted objectively that he/ she
would have given permission if he/ she had
known about the situation, when the attor-
ney did not have the opportunity to obtain
permission from the appointer. The relative
independence of the agent accepted in the
agency contract is generally accepted for
jobs that require expertise. Although the
physician is independent while performing
the treatment, the physician has to obtain the
patient’s consent in some important cases
before or during the intervention’.

The last similarity between the agency con-
tract and the treatment contract will be ex-
amined within the scope of remuneration.
Although the fee is not considered as one of
the obligatory elements of the contract in the
definition of the agency contract, the agent
is entitled to the fee as per the agreement
of the parties on this matter or professional
practice. Likewise, in the treatment contract,
even if there is no agreement between the
patient and the physician in terms of any fee,
it is accepted that the contract has a price as
per professional practice™.

Finally, when the contract of work and the
treatment contract are examined together,
the contractor’s performance in the contract
of work is to create a work and deliveritto the
employer, as explained before, while in the
treatment contract, the physician is obliged
to provide the treatment of the patient or the
medically necessary intervention carefully
in accordance with the objective criteria and
the requirements of medical science. For this

Vekalet s6zlesmesi ile hekimlik s6zlesmesi
zaman kayd, nispi bagimsizlik ve tcret baki-
mindan birtakim benzerlikler géstermektedir.
ilk olarak zaman kaydi bakimindan incelendi-
ginde, vekalet s6zlesmesinde is gdrme edimi
zaman kaydina bagli degilken hekimlik s6z-
lesmesinde de durum benzerdir. Ornegin,
avukatlik s6zlesmesi genelde belirli bir stre
icin yapilmamaktadir ve en az muvekkilin da-
vasl sonuc¢lanana kadar devam etmektedir.
Hasta hekimi iliskisinde de s6zlesme hastanin
tedavisi stresince devam etmekte olup, 6nce-
den belirli bir sure ile sinirliolmaz ve hekim de
tedaviyi bitirme taahhudu vermemektedir'2

Vekalet so6zlesmesi ile hekimlik s6zlesmesi
arasindaki bir diger benzerlik ise vekilin nis-
pi bagimsizligi hususundadir. Vekilin bagim-
sizlig1 TBK m. 505'te aciklandigi tzere vekilin
vekalet verenden izin alma imkani bulunma-
diginda durumu bilseydi izin verecegi ob-
jektif olarak kabul edilebiliyorsa, vekil, kural
olarak bagli oldugu muavekkilin talimatindan
ayrilabilir. Vekalet s6zlesmesinde kabul edi-
len vekilin nispi bagimsizligi ise genellikle
uzmanlik gerektiren isler icin kabul edilmek-
tedir. Hekim de her ne kadar tedavi edimini
gorurken bagimsiz olsa da hekim, mudahale
oncesinde veya mudahale esnasinda bazi
onemli durumlarda hastanin rizasini almak
zorundadir™,

Vekalet s6zlesmesi ile hekimlik s6zlesmesi
arasindaki son benzerlik ise Ucret kapsa-
minda incelenecektir. Vekalet s6zlesmesi
taniminda ucret her ne kadar sézlesmenin
zorunlu unsurlarindan biri olarak sayilmiyor
olsa dataraflarin bu hususta anlagmalari veya
mesleki uygulama geregi vekil tcrete hak ka-
zanir. Ayni sekilde hekimlik s6zlesmesinde de
hasta ile hekim arasinda herhangi bir tGcret
bakimindan bir anlasma olmasa dahi mesleki
teamul geregi sozlesmenin bir bedeli oldugu
kabul edilmektedir™.

Son olarak eser sozlesmesi ile hekimlik s6z-
lesmesi bir arada incelendiginde; eser soz-
lesmesinde yuklenicinin edimi daha 6nce de
aciklandigi uzere bir eser meydana getirmek
ve bunu is sahibine teslim etmek iken, hekim-
lik sozlesmesinde hekim, objektif kriterlere ve
tip biliminin gereklerine uygun olacak sekilde
hastanin tedavisini veya tibben gerekli olan
mudahaleyi 6zenli bir bicimde gerceklestir-
mekle yukumladur. Bu nedenle tipki vekalet
sOzlesmesinde oldugu gibi hekimlik sozles-
mesinde de odak noktasi edimin 6zenli ve
dikkatli bir bicimde ifa edilmesi iken, eser
sozlesmesinde odak noktasi eserin teslim
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reason, just as in the agency contract, the fo-
cus in the treatment contract is performing
the deed carefully and diligently, while in the
contract of work, the focus is on the delivery
of the work, therefore the result promised to
the employer™. In addition, if the contractor,
who is a party to the contract of work, has
created a defective work, he/ she can use
one of the alternative rights stipulated in ar-
ticle 475 of the TCO. However, one of these
rights will not always be applicable in the
treatment contract'. Furthermore, there is
a high trust relationship between the patient
and the physician during the conduction
of aesthetic operations, yet this situation is
compatible with the agency contract rather
than the contract of work"”.

V. EVALUATION OF
WHETHER THE RELA-
TIONSHIP BETWEEN THE
DOCTOR AND THE PA-
TIENT DURING THE PER-
FORMANCE OF THE AES-
THETIC OPERATIONS HAS
THE COMPONENTS OF
THE CONTRACT OF WORK

Before the evaluation on whether aesthetic
operations can be subject of the contract of
work, the elements of the contract of work
have been examined and the similarities
and differences of medical interventions,
that cannot be considered within the scope
of aesthetic operations, with other contracts
were discussed. At this point, the first deter-
mination to be made is what aesthetic oper-
ations mean and then whether the contract
between the doctor and the patient during
the realization of these aesthetic operations
carries the elements of the contract of work
will be examined. The first determination to
be made is what aesthetic operations mean
and subsequently, whether the treatment
contract realized during the conduction of
aesthetic operations contains the compo-
nents of contract of work will be discussed.

A. Which Aesthetic Opera-
tions Should Be Evaluated
Under Contract of Work?

The most important factor in determining
which of the aesthetic interventions will be
considered within the scope of the contract

ESTETIK OPERASYONLARIN ESER SOZLESMESI
KAPSAMINDA DEGERLENDIRILMESI

edilmesi, dolayisiyla is sahibine taahhut edi-
len sonuctur. Ayrica, eser s6zlesmesinin bir
tarafi olan yuklenici, ayipli bir eser meydana
getirmigise TBK m.475'te ongorulen segimlik
haklardan birini kullanabilir. Ancak, hekimlik
sozlesmesinde bu haklardan birinin kullanil-
masi her zaman uygun olmayacaktir'®. Buna
ek olarak estetik operasyonlarin gercekles-
tirilmesi sirasinda hasta ile hekim arasinda
yuksek birgtven iliskisi bulunmakla beraber,
bu durum eser s6zlesmesinden ¢ok vekalet
sOzlesmesi ile bagdasmaktadir™.

V.ESTETiIiK OPERASYON-
LARIN GERCEKLESTIRIL-
MESi ESNASINDA HEKiM
iLE HASTA ARASINDAKI
ILISKININ ESER SOZLES-
MESINiN UNSURLARINI
TASIYIP TASIMADIGINA
ILiISKIN DEGERLENDIRME

Estetik operasyonlarin eser sdzlesmesinin
konusu olup olamayacagina iliskin deger-
lendirmenin gerceklestirilmesinden énce
eser sdzlesmesinin unsurlar incelenmis ve
estetik operasyon kapsaminda degerlendi-
rilemeyecek tibbi mudahalelerin diger s6z-
lesmeler kapsaminda gosterdigi benzerlik ve
farkliliklar ele alinmistir. Bu noktada yapilma-
s1 gereken ilk tespit estetik operasyonlarin
ne anlama geldigidir. Daha sonra bu estetik
operasyonlarin gerceklestirilmesi esnasinda
hekim ile hasta arasinda olusan s6zlesmenin
eser sozlesmesinin unsurlarini tasiyip tasi-
madigi incelenecektir.

A. Estetik Operasyonlardan
Hangileri Eser Sozlesmesi
Kapsaminda Degerlendiril-
melidir?

Estetik mudahalelerin hangilerinin eser soz-
lesmesi kapsaminda degerlendirilecedinin
belirlenmesinde en 6nemli unsur bu muda-
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EVALUTION OF AESTHETIC OPERATIONS
WITHIN THE SCOPE OF CONTRACT OF WORK

of work is the purpose of this intervention. If
the intervention conducted by the hospital is
not primarily for treatment but beautification
purposes and the result can be guaranteed,
these operations can be evaluated within the
scope of the contract of work. For example,
dental prosthesis, filling, rhinoplasty opera-
tions can be given as examples of aesthetic
operations for beautification purposes™.

Aesthetic operations carry the renumeration
element, which is the second of the man-
datory elements of the contact of work, as
a requirement of professional practice. As
mentioned above, performing interventions
such as dental prosthesis, filling, rhinoplas-
ty without charge does not coincide with
professional practice. The other element of
contract of work, which is the agreement of
the parties, exists as there is an agreement
between the patient and the physician re-
garding the aesthetic interventions as to
how this intervention will be performed. The
element that is likely to cause a debate on
this issue may arise in terms of the creation
of a work. In order for a work to be subject to
a contract of work, that work must be com-
mittable. In terms of aesthetic interventions,
if the aesthetic intervention produces a result
and the physician can promise the result to
the patient, it may be the subject of the con-
tract of work.

However, it should be emphasized that if the
result promised by the plastic surgeon and
the result it produces at the end of the work
can be described as successful and in accor-
dance with the standards of medical science,
the patient’s satisfaction with the result does
not affect the acceptance of this result as a
work. In addition, considering that aesthetic
operations are also medical interventions, in
the event that the result cannot be revealed
due to factors other than the experience and
care of the physician, it should be evaluated
within the scope of the work contract. There-
fore, some authors in the doctrine have as-
serted that aesthetic operations should be
evaluated within the scope of contract of
work, since the intervention has been made
to create a result even though the element
of creation of work has not been realized™.

Another aesthetic intervention that should be
mentioned is the face transplant. In today’s
world, developments in medical science
allow people to perform face transplants.
Although it is perceived that this revolution-
ary development is made for beautification

halenin yoneldigi amactir. Hastane tarafin-
dan gerceklestirilen mudahale esas olarak
tedaviamaci tagimayan, guzellestirme amacli
ve sonucu taahhut edilebilir nitelikte ise bu
operasyonlar eser s6zlesmesinin konusu kap-
saminda degerlendirilebilmektedir. Ornegin
dis protezi, dolgu, burun estetigi ameliyatlari
guzellestirme amacli estetik operasyonlara
ornek olarak gosterilebilir'.

Estetik operasyonlar, eser s6zlesmesinin
zorunlu unsurlarindan ikincisi olan Ucret un-
surunu mesleki teamul geregi tasimaktadir.
Yukarida da 6rnegi verilen dis protezi, dolgu,
burun estetigi gibi mudahalelerin Ucretsiz
olarak gercgeklestirilmesi mesleki teamul ile
ortusmemektedir. Bir diger unsur olan tarafla-
rn anlagmasi da estetik mudahaleler bakimin-
dan hastaile hekim arasinda bu mudahalenin
gerceklestirilecegi ve ne sekilde gergeklesti-
rilecegine iliskin bir anlasma var oldugunda
bulunmaktadir. Bu hususta bir tartismaya yol
acmasl muhtemel unsur bir eserin meydana
getirilmesi bakimindan ortaya cikabilecektir.
Bir eserin, eser sozlesmesine konu olabilmesi
icin o eserin taahhut edilebilir olmasi gerek-
mektedir. Estetik mudahaleler bakimindan da
eger estetik mudahale bir sonu¢ meydana
getiriyor ise ve hekim, hastaya sonucu va-
dedebiliyor ise eser s6zlesmesinin konusu
olabilecektir.

Ancak 6nemle belirtmek gerekir ki estetik cer-
rahin meydana getirmeyi vadettigi sonug ve
isin sonunda meydana getirdigi sonug, tip
biliminin standartlarina uygun ve basarili ola-
rak nitelendirilebiliyor ise hastanin sonugtan
memnuniyeti bu sonucun eser olarak kabul
edilmesini etkilememektedir. Ayrica, estetik
operasyonlarin da birer tibbi mudahale ol-
duklar g6z 6nunde bulunduruldugunda,
hekimin deneyimi ve 6zeninin disindaki et-
menlerden dolayi sonucun ortaya konulama-
masI durumunda da doktrindeki bazi yazar-
lar tarafindan her ne kadar eserin meydana
getirilmesi unsuru gerceklestirilmemis olsa
da sonuc ortaya koyma amaciyla mudahale
gerceklestirildiginden eser sdzlesmesi kap-
saminda degerlendirilmesi gerektigi savu-
nulmustur’.

Deginilmesi gereken bir diger estetik muda-
hale ise yuz nakli olarak karsimiza ¢ikmakta-
dir. Gunumuzde tip bilimindeki gelismeler
insanlarin yuz nakli gerceklestirebilmesine
imkan vermektedir. Bu devrimsel gelisme
ise her ne kadar guzellestirme amacli olarak
yapildigi algisi olusturulsa da bu mudahalele-
rin amaci normallesmek ve ortalama bir hayat
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purposes, these interventions aim to nor-
malize and live an average life. With a face
transplant, the person will not look like the
owner of the new face, but will only look
better compared to the deformed face. As
a result of this improvement, the person will
be able to blend into society more easily and
strengthen his/her communication. For these
reasons, it would not be correct to say that a
person’s face transplant is only for beautifi-
cation?, The World Health Organization de-
fines health as: “A state of complete physical,
mental and social well-being and not merely
the absence of disease or infirmity”. Based
on this definition, the treatment aspect of
face transplants, which is a step towards a
person’s mental well-being, should not be
ignored. When we evaluate whether face

ESTETIK OPERASYONLARIN ESER SOZLESMESI
KAPSAMINDA DEGERLENDIRILMESI

yasayabilmektir. YUz nakli ile kisi yeni yuzun
sahibi gibi gérinmeyip yalnizca deforme ol-
mus yUzune kiyasla daha iyi gérinecektir. Bu
iyilesmenin bir sonucu olarak da kigi topluma
daha rahat karisabilecek ve iletisimini gugclen-
direbilecektir. Bu nedenlerle kisinin yuz nakli
gerceklestirmesinin yalnizca guzellestirme
amacli oldugunu soéylemek dogru olmaya-
caktir?®, Duinya Saglik Orgutt, saglig, “Saglik,
sadece hastalik ve sakatligin olmayisi degil,
bedence, ruhga ve sosyal yonden tam iyilik
halidir.” seklinde tanimlamistir. Bu tanimdan
hareketle, kisinin ruhen tam olarak iyi olma-
si yolunda bir adim olan yUz naklinin tedavi
yonunun de goz ardi edilmemesi gerekir. Yiz
naklinin eser s6zlesmesi kapsaminda deger-
lendirilip degerlendirilemeyecegine geldigi-
mizde ise, kanimca, yuz nakli hem tedavi hem

The mostimportant factor in determining which of the aesthetic
interventions will be considered within the scope of the contract
of work is the purpose of this intervention.

Estetik miidahalelerin hangilerinin eser sozlesmesi kapsaminda
degerlendirileceginin belirlenmesinde en 6nemli unsur bu mii-

dahalenin yoneldigi amactr.

transplantations can be considered with-
in the scope of the contract of work, in my
view, since face transplantation is an oper-
ation for both therapeutic and beauty pur-
poses, and although medical developments
have advanced in face transplantation, the
result cannot be guaranteed as safely as oth-
er aesthetic operations, so the physician will
be able to fulfill his/her debt by performing
his/ her actin an appropriate and meticulous
manner in accordance with the standards of
medical science and complying with objec-
tive criteria. For this reason, it would be more
appropriate to evaluate this patient-physi-
cian relationship within the framework of the
agency contract provisions.

de guzellik amacli bir operasyon oldugundan
ve tibbi gelismeler her ne kadar yuz nakli hu-
susunda ilerlemis olsa da diger estetik ope-
rasyonlar kadar guvenli bir sekilde hala sonug
taahhut edilemeyeceginden hekim, objektif
kriterlere uygun ve tip biliminin standartlari
olcusunde 6zenli bir sekilde edimini gercek-
lestirerek borcundan kurtulabilecektir. Bu ne-
denle, hasta ile hekim arasindaki bu iligkinin
vekalet huktumleri cercevesinde degerlendi-
rilmesi daha uygun olacaktir.
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EVALUTION OF AESTHETIC OPERATIONS
WITHIN THE SCOPE OF CONTRACT OF WORK

B. Court of Cassation Deci-
sions on the Subject

When we examine the opinions of the Court
of Cassation on the subject, we see that aes-
thetic operations for beautification are ac-
cepted as the subject of the contract of work.
In one of its decisions, the Court of Cassation
concluded that this relationship between the
patient and the physician should be evaluat-
ed within the scope of the contract of work,
since the physician has committed a certain
result to the patient regarding the aesthetic
appearance?. In another decision, the Court
of Cassation decided that: “The material fact
based on the lawsuit is to put silicone on the
breasts and to give the breasts a beautiful ap-
pearance in accordance with the desired and
agreed shape. When the legal characteriza-
tion of the desired result and the facts based
on it is made, it is clear that there is a contract
of work between the parties regulated in Arti-
cles 470 and the following of the TCO"?2. In
one decision of the 15th Civil Chamber of the
Court of Cassation, the patient wanted the
nipples to be changed at the same time as
breast reduction surgery for therapeutic pur-
poses, and since this operation was also per-
formed, this relationship between the patient
and the physician was evaluated under the
contract of work because the operation was
not made purely for the purpose of healing,
but also aimed at beautifying the patient?.

Moreover, according to the Court of Cassa-
tion, the relationship between the patient
and the physician can be evaluated within
the scope of the contract of work, if the phy-
sician has made a commitment to the pa-
tient regarding beautification, even in cases
where the main purpose is not beautification
but for therapeutic purposes?. It should be
noted that the Court of Cassation has stated
in a decision that the physician has a duty
of notification if the desired outcome prom-
ised to the patient cannot be expected. In the
relevant decision, after the plaintiff went to
the aesthetic and beauty center to have laser
needle epilation for facial hair, stains and pits
occurred in the upper lip area of the plaintiff
following the last epilation session, and the
plaintiff claimed pecuniary damages and
moral damages. In this decision, the Court
of Cassation decided that the relationship
between the plaintiff and the defendant has
the quality of a contract of work, and stated
that the health and aesthetic center, who is
the defendant, has an obligation to warn and
enlighten the plaintiff against even the small-

B. Konuya iliskin Yargitay
Kararlan

Yargitay'in konu ile ilgili goruslerini inceledi-
gimizde ise guzellestirme amacli estetik ope-
rasyonlarin eser sdzlesmesinin konusu olarak
kabul edildigini goérmekteyiz. Yargitay, bir
kararinda hekimin hastaya estetik goranam
hususunda belirli bir sonucu taahhuat etmis
olmasi nedeni ile hasta hekim arasindaki bu
iliskinin eser s6zlesmesi kapsaminda deger-
lendirilmesi gerektigi sonucuna varmigtir?'.
Bir baska kararinda da “Davaya dayanak ya-
pilan maddi olgu, goéguslere silikon takilmasi
ve gdéguslere istenilen ve kararlastirilan bicime
uygun guzel bir gérintim kazandirilmasidir.
Varilmak istenilen sonucun ve buna dayali
olgularin hukuki nitelendirilmesi yapildigin-
da ise, yanlar arasinda BK.nin 470 ve devami
maddelerinde dizenlenen eser s6zlesmesi
iliskisinin bulundugu aciklikla ortadadir.” yo-
nunde karar verilmistir?2. Yargitay 15. Hukuk
Dairesi basgka bir kararinda hastaya tedavi
amacli olarak gogus kucultme ameliyati ya-
pilirken ayni zamanda hasta gégus uglarinin
yerinin degistirilmesini de istediginden ve bu
operasyon da gerceklestirilmis oldugundan
hasta ile hekim arasindaki bu iliski tamamen
iyilestirme amacli yapilmadigindan, hastayi
guzellestirme amaciyla da hareket edildigin-
den eser so6zlesmesi kapsaminda degerlen-
dirilmigtir?.

Ayrica Yargitay'a gore, esas amacin guzelles-
tirme olmadigi tedavi amacli oldugu durum-
larda dahi hekim guzellestirme hususunda
hastaya sonu¢ taahhtudunde bulunmussa
hasta ile hekim arasindaki iligski eser sozlesme-
si kapsaminda degerlendirilebilmektedir?*.
Bu durumda da énemle belirtmek gerekir ki
Yargitay, bir kararinda hastanin istedigi ve ta-
ahhut edilecek olan sonucun gergceklesmesi
beklenemeyecek ise bunu hekimin bildirme
yukumlulaga bulundugunu belirtmistir. ilgi-
li kararda davaci yuzundeki tayler icin lazerli
igneli epilasyon yaptirmak amaci ile davali
olan estetik ve guzellik merkezine gittikten
sonra son epilasyon seansini takiben dava-
cinin Ust dudak bolgesinde lekeler ve gukur-
lar olusmus olup davaci maddi ve manevi
tazminat talebinde bulunmustur. Yargitay,
bu kararinda davaci ile davali arasindaki ilis-
kinin eser sdzlesmesi niteligini haiz olduguna
karar vermekle beraber, davali saglik ve este-
tik merkezinin, edimini ifa ederken sadakat
yukumlulugu oldugundan olusabilecek en
kucuk komplikasyonlara karsi bile davaciya
uyarida bulunma ve aydinlatma yakumlalugu
oldugunu belirtmistir?.
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est complications that may occur due to the
obligation of loyalty?.

C. The Views in the Doctrine
on the Subject

There are various opinions in the doctrine
according to the types of aesthetic interven-
tions. According to Ozay, the point to be con-
sidered in evaluating whether aesthetic inter-
ventions are within the scope of the contract
of work is whether the result can be promised
or not, in other words, the commitment of the
physical appearance. Therefore, according
to Ozay, aesthetic operations that the result
cannot be committed should be evaluated
within the scope of the agency contract, not
the contract of work?s,

Although the realization of these productions
can be considered within the scope of the
contract of work, since only the production
of filling and prosthesis is produced by the
dentist, without focusing on the purpose of
treatment, and the result can be promised,
according to Ayan, if these actions are di-
rected towards the purpose of treatment,
the main performance will be treatment and
the agency contract provisions must be ap-
plied instead of the contract of work?’. For
example, while the manufacture of the ortho-
pedic surgeon’s portable arm or leg can be
considered within the scope of the contract
of work, and although the physician may
promise results in interventions such as re-
placing artificial organs and indentations, it is
argued by some authors in the doctrine that
the provisions of the agency contract should
be applied because these acts are for treat-
ment purposes?. According to Sarial, while
the manufacture of the above-mentioned
prosthesis may be the subject of the contract
of work, the application of this prosthesis to
the patient will be subject to the provisions of
the agency contract, since it is for treatment
purposes?.

According to an opposing view, the dentist’s
production of dentures instead of root canal
treatment, or the operations performed by
the aesthetic surgeon for beauty purposes,
cannot be the subject of the contract of work,
since the dentist or plastic surgeon has no
obligation to heal the patient, unless the
purpose of the aesthetic interventions we
mentioned is treatment®. It is accepted that,
as in the above-mentioned decision regard-
ing the patient undergoing laser epilation, it
is also accepted in the doctrine that the pa-
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C. Konuya lliskin Doktrindeki
Gorusler

Ogretide estetik midahalelerin turlerine gore
cesitli gorusler bulunmaktadir. Ozay'a gore,
estetik mudahalelerin eser s6zlesmesi kapsa-
minda degerlendirilip degerlendirilmemesin-
de dikkat edilmesi gereken husus sonucun
taahhut edilip edilemeyecegi, bir baska ifade
ile fiziksel gorunusun taahhat edilebilirligidir.
Bu nedenle, Ozay'a gore, neticenin taahhut
edilemedigi estetik operasyonlar eser sozles-
mesi degil, vekalet sozlesmesi kapsaminda
degerlendirilmelidir?®.

Dis hekiminin tedavi amacina yonelmeksizin
sadece dolgu ve protez imalatini gerceklestir-
mesi ile ortaya bir eser meydana getirildigin-
den ve sonug taahhut edilebilir oldugundan
eser sozlesmesi kapsaminda degerlendirile-
bilecek olsa da, bu eylemlerin tedavi amacina
yonelmesi durumunda Ayan‘a gore asil edim
tedavi olacagindan eser sdzlesmesi hukam-
leri degil, vekalet hukumleri uygulanmalidir?’.
Ornegin, ortopedi hekiminin portatif kol veya
bacakimalati da eser sdzlesmesi kapsaminda
degerlendirilebilecekken, yapma organlarin
yerine konmasi, dig yapimi gibi mudahaleler-
de hekim sonucu vadedebiliyorsa da bu flille-
rin tedavi amacina yonelik olmasi nedeniyle
vekalet huktmlerinin uygulanmasi gerektigi
de doktrinde bazi yazarlarca savunulmak-
tadir®®, Sarial’a gore de yukarida belirtilen
protezin imal edilmesi eser s6zlesmesinin
konusu olabilecekken, bu protezin hastaya
uygulanmasi tedavi amaci guattugunden ve-
kalet hukumlerine tabi olacaktir?.

Karsit bir goruse gore ise dis hekiminin kanal
tedavisi degil de takma dis imalatini gercek-
lestirmesiya da estetik cerrahin guzellik amac-
ligerceklestirdigi operasyonlar da bahsettigi-
miz estetik mudahalelerin yoneldigi amacin
tedavi olmasinin diginda dis hekiminin veya
estetik cerrahin hastayi iyilestirme borcu bu-
lunmadigindan eser sdzlesmesinin konusu
olamayacaktir®®. Yukaridaki lazer epilasyon
islemi goren hasta ile ilgili belirtilen kararda
oldugu gibi 6gretide de estetik operasyonlara
iliskin hastanin kapsamli bir sekilde bilgilen-
dirilmesi ve yalnizca olasi komplikasyonlar
degil olusabilecek tum komplikasyonlar
hakkinda aydinlatma ve uyarma yukumlulu-
gu bulundugu kabul edilmektedir®’.
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EVALUTION OF AESTHETIC OPERATIONS
WITHIN THE SCOPE OF CONTRACT OF WORK

tient is obliged to be informed comprehen-
sively about aesthetic operations and to be
informed and warned about not only possi-
ble complications but also all other possible
complications®".

There are also opinions contrary to the view
of the Court of Cassation that the above-men-
tioned aesthetic operations may be applied
to the provisions of the contract of work. Ac-
cording to these views, as much as the pur-
pose of aesthetic operations is to beautify,
they argue that these interventions should
be evaluated within the scope of the con-
tract of work, since these interventions add
to the health of the patient®2. The basis on
which those who disagree with the view of
the Court of Cassation are based on the fact
that the contractor is expected to be able to
control all kinds of factors that affect the re-
sult, while it may not always be possible for
the physician to control all complications
and many other factors in terms of aesthetic
operations. The provisions of the contract of
work cannot be applied to aesthetic opera-
tions by the authors who have this view®,

Finally, when we evaluate these aesthetic
operations within the scope of the Con-
sumer Protection Law No. 6502, although
the relationship between the patient and
the physician can be described as a con-
sumer relationship, the optional rights in
the consumer law cannot be exercised due
to the fact that the result is on the human,
and it is impossible to find a response in
the consumer law to the factors originating
from the patient’s body. Due to the public
nature of health services, it is argued that it
is not appropriate to interpret the relation-
ship between the patient and the physician
in accordance with consumer provisions in
aesthetic interventions®.

D. My Consideration

When it comes to the issue of whether aes-
thetic operations can be evaluated within the
scope of the contract of work, the two most
important issues are the aim of the operation
and whether the result can be promised by
the contractor. However, it is difficult to argue
that aesthetic operations are always only for
therapeutic purposes or only for beautifica-
tion purposes. For example, if the person
undergoes nose surgery due to respiratory
distress, but aesthetic intervention is also
performed during the surgery, it will be dif-
ficult to say that this intervention is only for

Yargitay'in yukarida belirtmis oldugumuz
estetik operasyonlara eser sdzlesmesi hu-
kumlerinin uygulanabilecegine iligkin goru-
sunan aksi yonunde gorusler de mevcuttur.
Bu goruslere gore estetik operasyonlarin
amaci her ne kadar guzellesmek olsa da nite-
ligi bakimindan bu mudahaleler kisiye saglik
kazandirdigindan eser sozlesmesi kapsa-
minda degerlendirilmesi gerektigini savun-
maktadir®2, Yargitay’'in goérusune aksi yonde
gorusu olanlarin dayandiklari temel ise; eser
sozlesmesinde yuklenicinin sonuca etkieden
her turlu faktort kontrol edebilmesi beklenir-
ken, estetik operasyonlar bakimindan heki-
min buttn komplikasyonlari ve daha birgok
faktoru kontrol etmesi her zaman mumkuan
olmayabilir. Bu goruste olan yazarlarca este-
tik operasyonlara eser s6zlesmesi huktumleri
uygulanamayacaktirss,

Son olarak bu estetik operasyonlari 6502 Sa-
yili Tuketicinin Korunmasi Hakkinda Kanun
kapsaminda degerlendirdigimizde, hasta
ile hekim arasindaki iliski tuketici iliskisi ola-
rak nitelendirilebilecek ise de insanin insan
olmasindan kaynakli sebepler ile tuketici
hukukunda yer alan secimlik haklarin kulla-
nilamayacak olmasi, hastanin bedeninden
kaynakli faktorlere tuketici hukukunda karsi-
lik bulmaninimkansiz olmasi, saglik hizmetle-
rinin kamusal niteligi sebebi ile estetik muda-
halelerde hasta ile hekim arasindaki iligkinin
tuketici hukamlerine gére yorumlanmasinin
uygun olmadigi savunulmaktadirs4,

D. Kanaatim

Estetik operasyonlarin eser s6zlesmesi kap-
saminda degerlendirilip degerlendirileme-
yecedi gundeme geldiginde en énemli iki
husus, operasyonun yoneldigi amag ve so-
nucun yuklenici tarafindan vadedilebilirligi-
dir. Ancak, estetik operasyonlarin her zaman
yalnizca tedaviamacli veya yalnizca guzelles-
tirme amacli oldugunu iddia etmek gugtar.
Ornegin kisinin solunum yollarindaki sikint
nedeni ile burun ameliyatina girmesi ancak
ameliyat sirasinda ayni zamanda estetik mu-
dahalenin de gercgeklestirilmesi durumunda
bu mudahalenin yalnizca tedavi amacli veya
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treatment or just for beautification. At this
point, it will be necessary to evaluate wheth-
er the physician can commit to the nose
image that the patient is likely to have after
surgery. For example, before the rhinoplasty
is performed, the patient can show the image
he or she wants to have, or the physician can
present a simulation via artificial intelligence
programs, on what the patient will look like
after the surgery. In this case, since the result
will be committed to, it can be argued that
there is a contract of work relationship. As a
result, although aesthetic operations can be
interpreted within the framework of the pro-
visions of the agency contract, as they are
based on a relationship of trust between
the patient and the physician and the re-
sult is always non-committal, if the criteria
explained above are fulfilled, this relation-
ship between the patient and the physician
should be interpreted within the scope of
the contract of work.

VI. CONCLUSION

In this study, what the contract of work is
and the mandatory elements that compose
the contract of work have been evaluated
and whether aesthetic operations can be
the subject of the contract of work have
been discussed. In this regard, although
the decisions of the Court of Cassation are
predominantly in the direction that aesthet-
ic interventions can be evaluated within the
scope of the contract of work, it is import-
ant that these interventions are for beau-

ESTETIK OPERASYONLARIN ESER SOZLESMESI
KAPSAMINDA DEGERLENDIRILMESI

yalnizca guzellestirme amacli oldugunu séy-
lemek gug olacaktir. Bu noktada, hekimin
hastanin ameliyat sonrasinda sahip olmasi
muhtemel olan burun géruntusuna taahhut
edip edemeyecedinin degerlendirilmesi ge-
rekecektir. Ornegin burun estetigi gergek-
lestirilmeden 6nce hasta, kendisinin sahip
olmak istedigi gorantuyu gosterebilmekte
veya hekim, hastanin ameliyat sonrasinda
nasil bir gérantaye sahip olacagina iliskin
yapay zeka programlar sayesinde bir simu-
lasyon sunabilmektedir. Bu durumda sonug
da taahhut edilmis olacagindan ortada bir
eser sozlesmesi iliskisi oldugu savunulabile-
cektir. Sonug olarak, her ne kadar estetik ope-
rasyonlar hasta ile hekim arasindaki guven
iliskisine dayanmasi ve her zaman sonucun
taahhut edilemez olmasi nedeniyle vekalet
hukuamleri gergevesinde yorumlanabilse de
yukarida agiklamis oldugum kriterlerin yerine
getirilmis olmasi durumunda hasta ile hekim
arasindaki bu iliski eser sdzlesmesi kapsamin-
da yorumlanmalidir.

VI. SONUGC

Bu calismada 6ncelikle eser sézlesmesinin
ne oldugu ve eser sozlesmesini olusturan
zorunlu unsurlarin hangileri oldugu de-
gerlendirilmis daha sonrasinda ise estetik
operasyonlarin eser sézlesmesinin konusu
olup olamayacag tartisilmistir. Bu hususta
Yargitay'in kararlar agirlikli olarak estetik
mudahalelerin eser s6zlesmesi kapsaminda
sayilabilecegi yonunde olsa da bu muda-
halelerin guzellestirme amacli olmasi 6nem
tasimaktadir. Doktrindeki gorusler incelen-
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IN ORDER FOR AN AES-
THETIC OPERATION TO
BE THE SUBJECT OF THE
CONTRACT OF WORK,
THE FACT THAT THE
RESULT CAN BE COM-
MITTED TO AND THAT
THE INTERVENTION IS
FOR BEAUTIFICATION
ARE TWO IMPORTANT
ISSUES.
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tification purposes. When the views in the
doctrine are examined, it will be possible to
argue that there are different views in terms
of different aesthetic operations. For this
reason, in order for an aesthetic operation
to be the subject of the contract of work, the
fact that the result can be committed to and
that the intervention is for beautification are
two important issues. However, it should be
emphasized that the purpose of every aes-
thetic intervention cannot be determined
as clearly as black and white. For example,
face transplants or orthodontic treatments
are interventions for both therapeutic and
beautification purposes. For this reason, it
is controversial whether the provisions of
the contract of work or the provisions of the
agency contract should be applied to these
interventions.

diginde ise farkli estetik operasyonlar baki-
mindan farkli gorusler oldugunuileri sirmek
mumkun olabilecektir. Bu nedenle temelde
bir estetik operasyonun eser s6zlesmesinin
konusunu olusturabilmesi icin neticenin ta-
ahhut edilebiliyor olmasi ve mudahalenin
guzellestirme amacli olmasi dnemliiki husus
olarak karsimiza ¢cikmaktadir. Ancak 6nemle
belirtmek gerekir ki her estetik mudahalenin
amaci siyah beyaz kadar net belirlenemeye-
cektir. Ornegin yuz nakli veya dis teli tedavisi
hem tedavi amaclihem guzellestirme amacli
mudahalelerdir. Bu nedenle bu mudahale-
lere eser s6zlesmesi hukumlerinin mi yoksa
vekalet s6zlesmesi hukumlerinin mi uygu-
lanmasi gerektigi tartismali olarak karsimiza
cikmaktadir.
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