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ABSTRACT

The Vienna Convention on the Sale of Goods,
or the United Nations Treaty on Contracts for
the International Sale of Goods' (“CISG"), is an
international convention containing provisions on
the sale of movable property. The Convention was
adopted by the United Nations in Vienna on 11
April 1980 and entered into force in 1988. Turkey
officially became a state party to this agreement on
01.08.2011.

In this study, the seller’s liability for defects in con-
tracts for the sale of goods of an international nature
will be examined within the framework of the provi-
sions of the CISG.
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OZET

Viyana Satim Sozlesmesi yani bir diger adiyla
Milletlerarasi Mal Satimina lliskin  Sozlesmeler
Hakkinda Birlesmis Milletler Antlagmasi’ (“CISG"),
tasinir mal satisina iliskin  hukumleri iceren
uluslararasi bir sozlesmedir. Sozlesme, Birlesmis
Milletler nezdinde 11 Nisan 1980 tarihinde
Viyana'da kabul edilmis ve 1988 yilinda yururluge
girmigtir. Turkiye de bu sozlesmeye 01.08.2011
tarihinde resmen taraf devlet haline gelmistir.

Bu calismada, milletlerarasi nitelik tasiyan mal satis
sozlesmelerinde saticinin  ayiptan sorumlulugu,
CISG hukumleri cercevesinde incelenecektir.
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THE SELLER’S LIABILITY FROM DEFECTIVE GOODS

IN INTERNATIONAL SALES CONTRACTS

In this study, the seller’s liability for defects in contracts for the sale of goods of an international
nature will be examined within the framework of the provisions of the CISG.

Bu calismada, milletlerarasi nitelik tasiyan mal satis sozlesmelerinde saticinin ayiptan sorumlu-
lugu, CISG hiikiimleri cercevesinde incelenecektir.

4

FOOTNOTE

1 United Nations Treaty on Contracts
for the International Sale of Goods, Of-
ficial Gazette (OG) Dated 07.04.2010 &
Numbered 27545.

2 Yesim Atamer, Uluslararasi Satim
Sozlesmelerine ligkin Birlesmis Mil-
letler Antlagsmasi (CISG) Uyarinca
Saticinin Yakumlulukleri ve Sozlesm-
eye Aykiniligin Sonuglar, Beta, istanbul
2005, p. 181, 182; Yavuz Dayioglu,
CISG Uygulamasinda Sozlesmenin
inlali Halinde Alicinin Haklari ve Ozel-
likle Alicinin Tazminat Talep Etme
Hakki, XII Levha, istanbul 2011, p. 35.

I.INTRODUCTION

Sales contracts, the most common type of
contract in our daily lives, have played an
important role in the globalizing world as
they directly affect the social and econom-
ic interactions of people, businesses and
companies with each other. With the ad-
vancement of technology accelerating glo-
balization and the interaction of the nations
of the world increasing, these contracts are
able to be established from long distances.
Such developments have led to the need
for a uniform system that parties in different
legal systems and geographies can comply
with. Thus, already in case of violations of
contracts that were signed with a belief that it
will have consequences in between parties,
the existence of a legal system that any par-
ty which the violation may harm will be able
to protect its own rights would contribute to
individuals and companies proceeding more
safely in international business. The CISG
makes this contribution literally by introduc-
ing the legal norms that will be applied to in-
ternational sales. In accordance with the sale
agreement, which is a contract that imposes
a debt on both parties, the seller bears the
obligation to deliver the conforming goods
in accordance with the sale agreement be-
tween the parties. In this article, the seller’s
liability for defects will be examined within
the framework of the CISG.

1. GIRIS

Gundelik yasantimizda en c¢ok karsimiza
citkan sozlesme tipi olan satis sdzlesmeleri,
kuresellesen dunyada insanlarin, isletme-
lerin ve sirketlerin birbirleriyle olan sosyal
ve ekonomik etkilesimlerini de dogrudan
etkilediginden énemli bir rol oynamistir. Bu
sozlesmeler, teknolojinin ilerleyisinin kuresel-
lesmeyi hizlandirmasiyla beraber, dinyanin
birbiriyle olan etkilesiminin artmasi ile uzak
mesafelerden kurulur hale gelmistir. Bu tur
gelismeler, farkli hukuk sistemlerinde ve cog-
rafyalarda bulunan taraflarin uyabilecekleri
yeknesak bir sistem ihtiyacini dogurmustur.
Boylelikle hali hazirda taraflar arasinda sonug
dogurmasi inanciyla akdedilmis s6zlesmele-
rinihlali hallerinde ihlalden zarar gorebilecek
tarafin, hakkini muhafaza edebilecegi bir hu-
kuk sisteminin varligi uluslararasi nitelik tasI-
yan islerde bireylerin ve sirketlerin daha gu-
venle yol kat etmelerine katki saglamaktadir.
CISG uluslararasi satiglara iliskin uygulanacak
hukuk normlari getirerek tam anlamiyla bu
katkiyr saglamaktadir. Her iki tarafa da bor¢
yukleyen bir s6zlesme olan satig s6zlesmesi
gercevesinde satici, taraflar arasindaki satis
sOzlesmesine uygun, ayipsiz mali teslim etme
borcunu tagimaktadir. Bu makalede saticinin
ayiba karsi sorumlulugu CISG cercevesinde
incelenecektir.
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Il. THE CONCEPT OF DE-
FECTS

A. Generally

Rather than the principle of examining the
general provisions of the violation of agree-
ment between parties and the provisions
of liability for defects separately, common-
ly-held in Turkish-Swiss law of obligations
and Civil Law, similar to the Anglo-Saxon
legal systems, the hypostasis that defective
performance is an appearance of a violation
of the general contract can be understood
from the CISG2

The conformity of the goods constituting the
subject of the contract between the parties to
the said contract is given in the 35th article
of the CISG. According to aforementioned
article;

“(1) The seller must deliver goods which
are of the quantity, quality and description
required by the contract and which are con-
tained or packaged in the manner required by
the contract.

(2) Except where the parties have agreed oth-
erwise, the goods do not conform with the
contract unless they:
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I1. AYIP KAVRAMI

A. Genel Olarak

Turk - isvigre borglar hukukunda ve Kita Av-
rupasi hukuk sistemlerinde genel manada
kabul goéren taraflar arasindaki anlasmaya
aykinligin genel hukumleri ile ayiba karsi so-
rumluluk huktamlerinin ayri ayri incelenmesi
ilkesinden ziyade, CISG'de Anglosakson hu-
kuk sistemlerindekine benzer bicimde ayipli
ifanin genel s6zlesmeye aykinligin bir goru-
numu oldugu esasi kavranmistir?.

Taraflar arasindaki s6zlesmenin konusunu
olusturan mallarin s6z konusu s6zlesmeye
uygunlugu CISG'nin 35. maddesinde duzen-
lenmistir. Anilan hukme gore;

“(1) Satici, miktan, kalitesi ve tdri s6zlesme-
de 6ngdrtlen mallari, sézlesmede belirtilen
paket veya muhafaza icinde teslim etmek zo-
rundadir.

(2) Taraflarca aksi kararlastirilmadigi takdirde,
mallar ancak asagidaki hallerde sézlesmeye
uygun sayilirlar:

(a) ayni turden mallarin mutat olarak tahsis
edildigi kullanim amacina uygun iseler;

MAKALELER

A

DiPNOT

1 Milletlerarasi Mal Satimina liskin
Sozlesmeler Hakkinda Birlesmis Millet-
ler Antlasmasl, 07.04.2010 tarih, 27545
sayili Resmi Gazete (RG).

2 Yesim Atamer, Uluslararasi Satim
Sozlesmelerine iliskin Birlesmis Mil-
letler Antlasmasi (CISG) Uyarinca Sa-
ticinin Yakamlalukleri ve Sozlesmeye
Aykinligin Sonuglari, Beta, istanbul
2005, s. 181, 182; Yavuz Dayioglu,
CISG Uygulamasinda Sézlesmenin Ih-
lali Halinde Alicinin Haklari ve Ozellikle
Alicinin Tazminat Talep Etme Hakki, XII
Levha, istanbul 2011, s. 35.
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itete Auflage, Zurich 2008, p. 29 via
Baris Demirsatan, Saticinin Zapttan
Sorumlulugunun Maddi Kosullari, Do-
kuz Eylul Universitesi Hukuk Fakultesi
Dergisi, V. 22, Iss. 1, 2020, p. 219-2583.

4 Zafer Zeytin, Milletlerarasi Mal
satim Sozlesmeleri (CISG) Hukuku, 2.
Edition, Ankara 2015, p. 26.
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(a) are fit for the purposes for which goods
of the same description would ordinarily be
used;

(b) are fit for any particular purpose expressly
or impliedly made known to the seller at the
time of the conclusion of the contract, except
where the circumstances show that the buy-
erdid not rely, or that it was unreasonable for
himto rely, on the seller’s skill and judgement;

(c) possess the qualities of goods which the
seller has held out to the buyer as a sample
or model;

(d) are contained or packaged in the manner
usual for such goods or, where there is no
such manner, in a manner adequate to pre-
serve and protect the goods.

(3) The seller is not liable under subpara-
graphs (a) to (d) of the preceding paragraph
for any lack of conformity of the goods if at
the time of the conclusion of the contract the
buyer knew or could not have been unaware
of such lack of conformity.”

In the CISG, the concept of defect is divided
into subjective defect and objective defect. In
more detailed terms, the concept of “subjec-
tive defect” is taken into account by binding
the quantity, quality and type of goods, pack-
aging and storage of the goods in the CISG
article of 35/1 with an agreement between
the parties. If there is no such agreement be-
tween the parties, the secondary regulation
containing the concept of “objective defect”
contained in the CISG article of 35/2, which
draws a framework on the general qualities
that a defective good should contain in terms
of its content, finds its application area®.

It is stated that the concept of defect, which
is regulated in the CISG Article 35, covers
only material defects and not legal defects.
According to the provisions contained in ar-
ticles 41 and 42 of the CISG within the frame-
work of legal defects: “The seller must deliver
goods which are free from any right or claim
of a third party, unless the buyer agreed to
take the goods subject to that right or claim.
However, if such right or claim is based on
industrial property or other intellectual prop-
erty, the seller’s obligation is governed by
article 42.”

(b) s6zlesmenin kurulmasi esnasinda agikga
veya zimnen saticiya bildirilen her turlt 6zel
kullanim amacina uygun iseler; megerki kosul-
lardan, alicinin, saticinin bilgisine ve dederlen-
dirmesine gtiivenmedigi veya gtivenmesinin
makul olmadigi anlasilsin;

(c) saticinin aliciya érnek veya model olarak
sundugu mallarnn kalitesine sahip iseler;

(d) ilgili tirden mallar icin mutat sayilan se-
kilde veya bdyle mutat bir seklin var olmadigi
hallerde, malin muhafazasi ve korunmasina
uygun olan sekilde paketlenmis iseler.

(3) Alicinin s6zlesmenin kurulmasi aninda
bildigi veya bilmemesinin mtumkun olmadigi
s6zlesmeye aykiriliklardan satici, fikra 2'nin (a)
ila (d) bentleri cercevesinde sorumlu degildir.”

CISG’de ayip kavrami subjektif ayip ve objek-
tif ayip olarak ikiye ayrilmistir. Daha detayli bir
ifadeyle, taraflar arasindaki bir anlagma ile
CISG m.35/1'de, malin miktar, kalite ve neviile
paketleme ve muhafazasinin hukme baglan-
masi suretiyle “subjektif ayip” kavrami dikkate
alinmigtir. Sayet taraflar arasinda boylesi bir
anlasma mevcut degilse CISG m.35/2'de yer
alan ve ayipsiz bir malin muhteviyatiitibariyle
barindirmasi gereken genel nitelikler Gzerine
bir cerceve ¢izen “objektif ayip” kavramini
iceren tali duzenleme kendisine uygulama
alani bulur®.

CISG m. 35'de duzenlenen ayip kavraminin,
hukuki ayiplari kapsamayip yalnizca maddi
ayiplarn kapsadigi ifade edilmektedir. Hukuki
ayip cercevesinde CISG m.41 ve 42'de yer
alan hukumlere gore; “Satici, Gguncu kigilerin
herturlt hak ve taleplerinden ari mallar teslim
etmek zorundadir, megerki, alici bu hak ve ta-
leplere konu mallari almayi kabul etmis olsun.
Bununla birlikte, bu hak veya talep sinaiya da
diger bir fikri mulkiyete dayanmaktaysa, satici-
nin borcu 42. maddeye tabidir.”

CISG m. 42'ye gore de;

“(1) Satici, Gguncu Kisilere ait sinai veya diger
bir fikri mulkiyete dayanan ve sézlesmenin
akdedilmesi sirasinda bildigi veya bilmeme-
sinin mamkun olmadigi hak veya taleplerden
ari mallar teslim etmek zorundadir, su sartla ki,
hak ya da talep,

(a) mallarin yeniden satilacagi veya diger bir
sekilde kullanilacagi devletin hukukuna gére
mevcut olan bir sinai veya fikri mulkiyete da-
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According to Article 42 in the CISG;

(1) The seller must deliver goods which are
free from any right or claim of a third party
based on industrial property or other intel-
lectual property, of which at the time of the
conclusion of the contract the seller knew or
could not have been unaware, provided that
the right or claim is based on industrial prop-
erty or other intellectual property:

(a) under the law of the State where the goods
will be resold or otherwise used, if it was con-
templated by the parties at the time of the con-
clusion of the contract that the goods would
be resold or otherwise used in that State; or

(b) in any other case, under the law of the
State where the buyer has his place of busi-
ness.

(2) The obligation of the seller under the pre-
ceding paragraph does not extend to cases
where:

(a) at the time of the conclusion of the con-
tract the buyer knew or could not have been
unaware of the right or claim; or

(b) the right or claim results from the seller’s
compliance with technical drawings, de-
signs, formulae or other such specifications
furnished by the buyer.”

B. The Concept of Subjective
Conformity

The essential defect type is regulated as
“subjective defect” in the CISG. Subjective
defects are expressed as material defects
that are not conducive to the findings that
the parties of the contract can determine ex-
plicitly orimplicitly on issues such as quanti-
ty, quality, type and packaging of the goods.
In addition, goods that do not comply with
the qualities previously agreed by the par-
ties in the contract and do not align with the
buyer’s purchase intention and purpose are
also evaluated within the scope of the con-
cept of subjective defect*. The parties may
also make mutual declarations regarding the
qualities of the goods that are the subject of
the sale by referring to the legal norms or the
relevant regulations that are the standards
accepted by international authorities. How-
ever, in such cases, the expectation of the
seller to take into account the relevant regu-
lations that are in force in other geographies
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yansin ve taraflar sézlesmenin kurulmasi sira-
sinda mallarin bu devlette yeniden satilacagini
veya kullanilacagini hesaba katmis olsun; veya

(b) bunun disindaki her halde, alicinin isyeri-
nin bulundugu devletin hukukuna gére mev-
cut olan bir sinai veya fikri mulkiyete dayansin.

(2) Saticinin fikra 1 uyarinca yakuamlalagd,

(a) sézlesmenin kuruldugu anda alicinin hakki
ya da talebi bildigi veya bilmemesinin mum-
kan olmadigr halleri; veya

(b) hak ya datalebin, alicinin, saticinin kullani-
minasundugu teknik cizim, tasarim, veya bag-

kaca veriden kaynaklandigi halleri kapsamaz.”

B. Subjektif Uygunluk Kavra-
mi

CISG'de asli ayip turu “subjektif ayip” olarak
duzenlenmistir. Subjektif ayip, sdzlesme taraf-
larinin malin miktari, kalitesi, nevi ve paketi
gibi konularda acik veya ortulu bicimde sap-
tayabilecekleri bulgulara elverisli olmayan
maddi ayiplar olarak ifade edilmektedir. Bu-
nunyani sira, sozlesmede taraflarca 6nceden
kararlastirnilan niteliklere mtnasip bulunma-
yan ve alicinin satin alma iradesiyle ve ga-
yesiyle ortusmeyen mallar da subjektif ayip
kavrami kapsaminda degerlendirilmektedir®.
Taraflar satisin konusunu olusturan mallarin
niteliklerine iliskin karsilikli beyanlarini, kanu-
ninormlara veya uluslararasi mercilerce kabul
gormus standartlarda olanilgili duzenlemele-
re atif yapmak vasitasiyla da ortaya koyabilir-
ler. Lakin, boylesi durumlarda, ne var ki agikca
kararlastirilmadan, saticidan diger cografya-
larda hukma haiz bulunanilgiliduzenlemeleri
g6z 6nunde bulundurma beklentisi hakkani-
yetli bir beklenti degildir. Subjektif ayip kavra-

MAKALELER
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DiPNOT

3 Claire Huguenin, Obligationenre-
cht Besonderer Teil, 3. uberarbeitete
Auflage, Zurich 2008, s. 29 nakleden
Baris Demirsatan, Saticinin Zapttan
Sorumlulugunun Maddi Kosullari, Do-
kuz Eylul Universitesi Hukuk Fakultesi
Dergisi, C. 22, S. 1, 2020, s. 219-253.

4 Zafer Zeytin, Milletlerarasi Mal
satim Sozlesmeleri (CISG) Hukuku, 2.
Baski, Ankara 2015, s. 26.
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is not a fair expectation without being clearly
agreed. In the concept of subjective defects,
what really comes to the fore is whether the
qualities that the parties specify or can spec-
ify with their own declarations, rather than
objective criteria, are present in the goods
subject to the contract.

On the other hand, the lack of clarity of the
regulations agreed by the parties in the con-
tract regarding the conformity of the con-
tracted goods with the existing agreement
may make it necessary to apply for interpre-
tation in the provisions of the contract. In this
case, the application of the provision in the
8™ article of the CISG comes to the agenda.

Article §;

“(1) For the purposes of this Convention
statements made by and other conduct of a
party are to be interpreted according to his
intent where the other party knew or could
not have been unaware what that intent was.

(2) If the preceding paragraph is not applica-
ble, statements made by and other conduct of
a party are to be interpreted according to the
understanding that a reasonable person of
the same kind as the other party would have
had in the same circumstances.

(3) In determining the intent of a party or the
understanding a reasonable person would
have had, due consideration is to be given to
all relevant circumstances of the case includ-
ing the negotiations, any practices which

minda asil olarak 6n planda bulunan, objektif
nitelikteki kriterlerden ziyade taraflarin ken-
di beyanlariyla belirttigi veya belirtebilecek
oldugu niteliklerin s6zlesme konusu malda
bulunup bulunmamasidir.

Diger yandan, s6zlesme konusu malin mev-
cutanlasmaya uygunlugu konusunda sozles-
mede taraflarca kararlastirilan duzenlemele-
rin agik olmamasi sdézlesmenin hukumlerinde
yoruma basvurulmasini gerekli kilabilir. Bu
durumda da CISG m.8'deki hukme basvu-
rulmasi gundeme gelir.

CISG m. 8'e gore;

“(1) Bu Antlasmanin amaci cercevesinde taraf-
lardan birinin beyanlari ve diger davranislar
onun iradesine uygun olarak yorumlanir, yeter
ki karsi taraf bu iradeyi bilsin veya bilmemesi
mumkdn olmasin.

(2) Eger fikra 1 uygulanamiyorsa, taraflardan
birinin beyanlari ve diger davraniglar, karsi
taraf ile ayni konumda makul bir kiginin ayni
kosullarda bunlara verecegi anlama gére yo-
rumlanir.

(3) Taraflardan birinin iradesini veya makul bir
kisinin anlayisini tespit edebilmek icin ézellik-
le taraflar arasindaki s6zlesme gdérugsmeleri,
aralarinda olusmusg aliskanliklar, teamduller ve
taraflarin sonraki davraniglari da dahil olmak
uzere olayin ilgili tim kosullar dikkate alinir.”
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the parties have established between them-
selves, usages and any subsequent conduct
of the parties.”

C. The Concept of Objective
Conformity

In a contract established by the parties, if
there is no decisive agreement between the
parties regarding the qualities of the goods,
the concept of objective defect comesto the
agenda. It should be stated that the concept
of objective defect within the framework
of the CISG is one of the secondary criteria
when determining whether the goods sub-
ject to the contract are objectively suitable
for the agreement between the parties. In this
context, the objective criteria stipulated in
the Article 35/2 of the CISG and the objective
shame arising from violations related to them
cover the buyer’s expectations regarding the
goods subject to the contract and the cases
of violation of these expectations.

The objective criteria in the Article 35/2 of the
CISG will be evaluated below.

1. Usual Purpose of Use:

There should be no space for discussion
about the suitability of the goods subject to
the contract for the purpose and nature of
the usual/ intended use of an ordinary user.
The usual purpose of use is an objective cri-
terion that has become concrete and deter-
mined according to the practices that contin-
ue to exist in the environment of the person
who uses the goods®. According to the said
criterion, the buyer’s expectations regarding
the goods subject to the contract should be
an expectation regarding the average qual-
ity, and type of the goods. In this sense, the
second-hand goods that are the subject of
the contract of sale must at least be usable
or have not lost their functionality. The exis-
tence of various suspicions that a good may
be defective, as a rule, does not constitute
a direct violation of the contract. But in the
event that the use of the goods becomes
impossible due to this existing doubt, a vio-
lation of the contract comes to the agenda.

In order for the goods to be suitable for reg-
ular use, the goods in question must contain
an element of strength (durability) and must
be of at least average quality. A decision is-
sued by the Dutch Arbitration Institute on Oc-
tober 15, 2002 also included investigations
on how the intended use can be determined.

MILLETLERARASI MAL SATIM SOZLESMELERINDE
SATICININ AYIPTAN DOGAN SORUMLULUGU

C. Objektif Uygunluk Kavrami

Taraflarca olusturulmus bir s6zlesmede sa-
yet taraflarin kendi aralarinda malin nitelik-
lerine yonelik mutabik kaldiklari herhangi
bir saptayici anlasma olmamasi durumunda
"objektif ayip” kavrami gindeme gelir. ifade
edilmelidir ki, CISG ¢ergevesinde objektif ayip
kavrami, sozlesme konusu mallarin taraflar
arasindaki anlasmaya objektif uygunlugu-
nun bulunup bulunmadig tespit edilirken
tali nitelikteki olg¢utlerdendir. Bu baglamda,
CISG m. 35/2'de hukum haline getirilmig olan
objektif kriterler ve bunlara iliskin ihlallerde
ortaya cikan objektif ayip, alicinin s6zlesme
konusu mala iliskin beklentilerini ve bu bek-
lentilere aykirnilik hallerini kapsamaktadir.

CISG m. 35/2'deki objektif olcutler asagida
degerlendirilecektir.

1. Mutat Kullanim Amaci:

Sozlesme konusu malin, siradan bir kullani-
cinin mutat kullanim amacina ve mahiyetine
uygunlugu konusunda tartismaya yer olma-
malidir. Mutat kullanim amaci, mali kullanan
kimsenin icerisinde bulundugu ortamda var-
ligini surduren teamullere gore belirlenen ve

somut hale gelmis olan objektif bir kriterdir®.
S6z konusu ol¢ute gore alicinin sézlesme ko-
nusu mala iliskin beklentileri, malin ortalama
nitelik, nevi ve kalitede olmasina iligkin bir

beklenti olmalidir. Bu anlamda, satig sozles-
mesine konu olan ikinci el mallar, en azindan
kullanilabilir veya iglevselligini yitirmemis ol-
malidir. Bir malin ayipli olabilecegine yonelik
cesitli suphelerin varligy, kuralitibariyle, dog-
rudan sézlesmeye aykirilik teskil etmez. Fakat,
malin mevcut bu stphe sebebiyle kullanilma-
sinin olanaksiz hale gelmesi durumunda s6z-
lesmeye aykirilik gandeme gelir.

Malin mutat kullanima uygun olmasi konu-
sunda s6z konusu malin saglamlik (dayanik-
lilik) unsurunu icermesi ve en az ortalama
kalitede olmasidir. 15 Ekim 2002 tarihinde
Hollanda Tahkim Enstitusu’nce verilen bir
kararda da mutat kullanimin nasil tespit edile-
bilecegine iliskin incelemelere yer verilmistir.
Bahsi gecen kararda, malin mutat kullanima
elverigli olmasinin, Kita Avrupasi hukuk sis-
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THE SELLER’S LIABILITY FROM DEFECTIVE GOODS
IN INTERNATIONAL SALES CONTRACTS

In the said decision, various discussions
were allowed on whether the suitability of
the goods for intended use should be eval-
uated within the framework of the criterion
of medium quality accepted in the Civil Law
legal systems or within the framework of the
criterion of conformity with the customs re-
lated to trade in Anglo-Saxon legal systems®.

Here, especially in international contracts,
the necessity of whether the qualities of the
goods are parallel to the current legal regu-
lations in the country where the buyer is lo-
cated should also be examined separately.
According to the prevailing opinion in the
doctrine, since these provisions vary in dif-
ferent legal systems, the seller should not be
expected to comply with such provisions and
be able to predict the unlikely possibilities re-
garding the nature of the goods before the
establishment of the contract, as it is quite
difficult for the seller to determine these pro-
visions and try to comply with it. For this rea-
son, if the performance is within the frame-
work of the relevant provisions in the seller’s
country, there can be no talk/ mention of a
violation of the agreement.

2. Specific Purpose of Use

If the parties to the contract reveal that the
goods are for a specific purpose with an ex-
plicit orimplicit declaration of intention, their
words and behaviours contrary to their own
declarations of intention are evaluated within
the scope of subjective defect’. But what is
meant to be stated here is that without any
agreement between the parties of the con-
tract, it is necessary that the sellers have a
commitment that they know or should know
that the goods are intended for a specific pur-
pose of use at the time of the establishment
of the contract. Because, in cases where the
buyer has notified at the latest during the
formation of the contract, the goods must
be suitable for this specific purpose of use.
Ensuring that the specific purpose of use is
known by the other party can be realized with
an explicit orimplicit declaration of intention.
As a matter of fact, this includes cases where
an attentive seller would need to know such
a specific purpose. It can also be stated that
notifying the other party of the place where
the goods will be used is a sufficient notifi-
cation in terms of functionality in the expec-
tation of the goods. For example, products
for freezer services that will be used in a ge-
ography that is affected by a hot climate are
expected to be suitable and stable for high

temlerinde kabul géren orta kalitede olma
olgutu gcercevesinde mi yoksa Anglosakson
hukuk sistemlerindeki ticarete iliskin teamul-
lere uygunluk 6l¢utu gercevesinde mideger-
lendirilecegi konusunda cesitli tartismalara
imkan taninmigtir®.

Burada 6zellikle milletlerarasi s6zlegsmeler-
de, malin niteliklerinin, alicinin bulundugu
ulkedeki mevcut hukuki duzenlemelere pa-
ralel olup olmamasinin gerekliligi de ayrica
incelenmelidir. Agirlikli doktrine gore, bu hu-
kumler farkli hukuk sistemlerinde degisiklik
gosterdiginden saticidan bu tip hukumlere
riayet etmesi ve sdzlesmenin kurulmasindan
once malin niteligine iliskin ihtimal dahilinde
bulunmayan olasiliklari 6ncesinde tahmin
edebilmesi beklenmemelidir. Cunku saticinin
bu hukumleri saptamasi ve buna uyum sag-
lamaya calismasi oldukg¢a zordur. Bu sebep-
le edim, saticinin tlkesindeki ilgili hukumler
cercevesinde ifa edilmigse, anlagsmaya aykiri
bir davranistan bahsedilemez.

2. Ozel Kullanim Amacit:

Sozlesme taraflarinin malin 6zel bir amaca
mahsus oldugunu acik veya ortult bir irade
beyani ile ortaya koymalari halinde, kendi
irade beyanlarina aykir s6z ve davraniglari
subjektif ayip kapsaminda degerlendirilir’.
Fakat burada ifade edilmek istenen sozles-
me taraflari arasinda herhangi bir anlasma
olmaksizin, halin gerekliligiyle saticinin so6z-
lesmenin kuruldugu esnada malin 6zel bir
kullanim amacina 6zgulendigini bildigi veya
bilmek durumunda olduguna iligskin bir ta-
ahhudunun bulunmasidir. Zira, alicinin en
gec sozlesmenin olusturuldugu anda bildir-
mis bulundugu durumlarda malin bu 6zel
kullanim amacina elverisli olmasi gerekir.
Belirli kullanim amacinin karsl tarafca biline-
bilirolmasini saglamak acik veya értuluirade
beyaniyla gerceklestirilebilir. Nitekim, 6zenli
bir saticinin bu denli hususi biramaci bilmesi
gerektigi durumlar da buraya dahildir. Malin
kullanilacag yerin karsl tarafa bildirilmesi de
mala iliskin beklentide islevsellik agisindan
yeterli bir bildirim oldugu ifade edilebilir. Or-
negin sicak iklim etkisi altinda olan bir cograf-
yada kullanilacak bir dondurucu/ dondurma
hizmetlerine yonelik tranlerin yuksek sicak-
liklara elverisli ve saglam olmasi beklenir.
Lakin yalnizca malin kullanilacagi yerin veya
teslim edilecedi muhitin bildirilmesi ne var
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temperatures. However, it is not sufficient to
inform only the place where the goods will
be used or the area where they will be deliv-
ered. Of course, the specific purpose of use
should be understandable in the required
simplicity and frankness®. However, an ob-
jection may be made if the seller does not
wish to commit to a specific purpose initially.
In addition, in cases where the buyer does
not trust or does not have to trust the sell-
er, the seller’s debt of warranty against the
defect is not within the framework of Article
35/2 of the CISG. For example, if the buyers
have an experienced and expert controllerin
their field, the seller's commitment to the fact
that the goods serve a specific purpose is no
longer taken into account.

MILLETLERARASI MAL SATIM SOZLESMELERINDE
SATICININ AYIPTAN DOGAN SORUMLULUGU

ki bu esnada kafi degildir. Muhakkak ki, 6zel
kullanim amaci gereken saflikta ve ari nite-
likte anlasilir olmalidir®. Ancak saticinin buna
benzer bir 6zel amaci baslangicta taahhut
etmeyi arzulamadigi hallerde itiraz edilebilir.
Ek olarak alicinin, saticiya givenmedigi veya
guvenmek zorunda olmadigi durumlarda ise
saticinin ayiba karsi tekefful borcu CISG m.
35/2b cergevesinde degildir. Ornek vermek
gerekirse, alici alaninda deneyimli ve uzman
bir denetleyiciye sahipse, artik saticinin malin
Ozel bir amaca hizmet ettigine yonelik taah-
hudu g6z 6nunde bulundurulmaz.

Bir baska acidan bakildiginda, alicinin satici-
nin degerlendirme kabiliyetine veya bilgisine
kismi olarak veya hakli bir neden olmaksizin

The existence of various suspicions that a good may be defective,
as arule, does not constitute a direct violation of the contract.

Bir malin ayiph olabilecegine yonelik cesitli siiphelerin varligi,
kural itibariyle, dogrudan sozlesmeye aykirilik teskil etmez.

From another point of view, in cases where
the buyer does not credit the seller’s evalua-
tion/ assessment ability or knowledge partial-
ly or without a justified reason, acommitment
obligation cannot be mentioned under the
Article 35/2 of the CISG®. Cases where it is not
justified to credit the seller’s expertise should
be qualified as an exception to the regulation
in question. Therefore, in cases where there
is doubt, it is believed that the buyer does not
trust the expertise and experience of the sell-
er. Again, in cases where it is considered that
the product is not directly usable by such
regulations, or where this situation does not
require experience to stand out easily, that
is, the seller's knowledge on the product/
goods is not included in the calculation,
there is no commitment obligation according
to Article 35/2 of the CISG. In the same way,
in cases where both parties to the agreement
have the same level of expertise, the same
conclusion should be reached. However, the

itibar etmedigi durumlarda da CISG m. 35/2
kapsaminda bir taahhut yukamlalugunden
sOz edilememektedir®. Saticinin uzmanligi-
na itibar etmenin hakli olmadig haller, s6z
konusu duzenlemenin istisnasi olarak nite-
lendirilmelidir. Bu nedenle, suphenin s6z ko-
nusu oldugu durumlarda alicinin, saticinin
uzmanligina ve tecrubesine guvenmedigi
dusunulmektedir. Tekrardan, malindogrudan
bu tip duzenlemeler tarafindan kullanilabilir
olmadiginin dustnualdugu veya bu halin ko-
laylikla g6ze garpmasinin bir tecruibe gerektir-
medigi, yani saticinin arine/mala iliskin bilgi-
sinin hesaba dahil edilmedigi durumlarda da
CISG m. 35/2'ye gore taahhut yakumlulagu
s6z konusu degildir. Ayni sekilde anlasmanin
her iki tarafinin da ayni duzeyde uzmanliga
sahip olduklarn durumlarda da haliyle es so-
nuca gidilmelidir. Bununla birlikte, alici da
saticlya benzer sekilde malin s6zlesmenin
amacina elverisliligini gdozden gegcirebilecek
bir durumda bulunmalidir’®. Cunku, saticlya
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THE SELLER’S LIABILITY FROM DEFECTIVE GOODS
IN INTERNATIONAL SALES CONTRACTS

buyer, similarly to the seller, must be in a po-
sition to review the suitability of the goods for
the purpose of the contract'®, because there
is no reason to burden the seller with the risk
arising from the use of the goods. However,
if it is unclear who the expert is in spite of ev-
erything, it should be known that the buyer
should rely on the expertise expected from
the seller. From this point of view, it can be
clearly stated that the seller, who knows or
has the capacity to know that the goods are
not suitable for the specific purpose of use,
is obliged to warn them in accordance with
the rule of honesty.

3. Sales by Sample:

In the sale by sample, the contracted goods
must be of the appropriate quality for the
sample. Indeed, in cases where the parties
consider a sample in the agreement between
them, the binding criterion for the quality of
the goods is the characteristics of the sam-
ple in question. For this reason, although it
is suitable for another sample, different prod-
ucts from the sample that is the baseline eval-
uation in the agreement between the parties
are contrary to the contract. However, if the
goods comply with the sample in the agree-
ment, Article 35/2-a of the CISG cannot be
applicable in terms of the expected avail-
ability of the goods subject to the contract,
except for the non-noticeable shortcomings
of the sample. However, if the buyer has con-
fidence in the seller's knowledge and experi-
ence in terms of the suitability of the sample,
in this case, the buyer has the opportunity to
exercise its rights under Article 35/2-b in the
CISG. After all, if the sample is contrary to the
agreement, the goods are considered defec-
tive, even if they correspond to the sample.

4. Packaging of Goods

The seller's obligation to properly pack the
contracted goods is an essential one that
causes liability arising from a defect within
the framework of the CISG. The goods that
are the subject of sale under the contract
must be packaged as usual within the rel-
evant business area. If there is no standard
packaging as usual in the relevant business
area, it is accepted that at least the goods
should be packed in such a way that they will
not be damaged during transportation™. On
the other hand, if there is a debt to be sought
and the selleris obliged to allocate the goods
exclusively to the buyer, it is again stated that
the seller has a packaging obligation. In a de-

malin kullanimindan dogan riskin yuklenmesi
icin bir sebep yoktur. Fakat her seye ragmen
kimin uzman oldugu belirsiz ise, alicinin sa-
ticida bulunmasi beklenen uzmanliga itimat
etmesi gerektigi bilinmelidir. Bu agcidan malin
6zel kullanim amacina elverisli bulunmadigi-
ni bilen veya bilebilecek niteligi haiz saticinin
duarustluk kuralinca uyarmakla yukamlu oldu-
gu net bir sekilde ifade edilebilir.

3. Ornek (Numune) Uzerine Satis:

Ornek (numune) Uzerine satista satis sozles-
mesine konu olan mal, 6rnege (numuneye)
uygun nitelikte bulunmalidir. Nitekim, tarafla-
rin aralarindaki anlagsmada bir 6rnek (numu-
neyi) gbz 6nunde bulundurduklar hallerde,
malin kalitesine iliskin baglayici kriter, s6z ko-
nusu 6rnegin (numunenin) 6zellikleridir. Bun-
dan dolayi baska bir 6rnege uygun olsa da ta-
raflar arasindaki anlasmada degerlendirmede
esas bulunan érnekten farkli Granler, sozles-
meye ayKkiri haldedir. Lakin mal, anlagmadaki
ornege (numuneye) uygun ise, 6rnegdin (nu-
munenin) fark edilebilir olmayan noksanliklari
haric kalmak Uzere, alicinin sozlesme konusu
maldan beklenen kullanilabilirlik agisindan
CISG m. 35/2a’ya gidemez. Fakat alici, 6rne-
gin (numunenin) uygunlugu agisindan sati-
cinin bilgisine ve tecrubesine yonelik bir iti-
madi mevcutsa, bu durumda CISG m. 35/2-b
kapsaminda haklarini kullanma imkanivardir.
En nihayetinde, 6rnek (numune) anlasmaya
aykiri ise, mal 6rnek (numuneye) uygun olsa
dahi ayipli sayilir.

4. Malin Paketlenmesi:

Saticinin sézlesme konusu mali duzgun bi-
¢imde paketleme yakumlulugu, CISG gerce-
vesinde ayiptan dogan sorumluluga neden
olan asli bir yakumluluktar. Sézlesme kapsa-
minda satis konusu olan mal, alakalioldugu is
alaninda alisilageldigi sekliyle paketlenmeli-
dir. Sayet alakali oldugu is alaninda alisilagel-
digi sekliyle standart bir paketleme yoksa, en
azindan malin tagima sirasinda zarar goérme-
yecek bigcimde paketlenmesi gerektigi kabul
edilmektedir''. Diger yandan, aranacak bor¢
mevcutsa ve satici mali manhasiran aliciya
tahsis etme mecburiyetinde ise, yine satici-
nin paketleme yakumlulugunun bulundugu
ifade edilmektedir. Almanya’da bir yuksek
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cision taken by a higher state court in Ger-
many on this issue, it was characterized as
a performance that is noncompliant that the
marbles were packed in such a way that they
could be damaged by the sudden braking of
the vehicle carrying the marbles subject to
the contract™.

The packaging obligation also covers pack-
aging expenses. The seller is responsible for
the defect that occurs in the goods subject to
sale due to a packaging error. This part also
includes cases where damage occurs after
the transfer of damage to the opposite side.

I1l. CONDITIONS OF LI-
ABILITY ARISING FROM
THE DEFECT

A. The Defect Must Be Pres-
ent at the Moment When the
Damage Passes to the Buyer

Within the framework of Article 36 of the
CISG, the time period considered for the
basis of compliance with the purpose of
the contract is the moment when the dam-
age passes. According to Article 36/1 of the
CISG; “The seller is liable in accordance with
the contract and this Convention for any lack
of conformity which exists at the time when
the risk passes to the buyer, even though the
lack of conformity becomes apparent only
after that time.”

The defect, as a rule, should be found at the
moment when the damage has passed on.
But the seller, although in a minority, can also
be held responsible for generated violations
subsequently in the contract. The situation
in question may occur in cases where vio-
lations of the contract cause the concept of
defect to materialize. To give an example, a
faulty washing machine user manual is deci-
phered as such, as it is among the situations
that cause a defect to occur. Another excep-
tional case may be accepted for cases where
there isacommitment that the damage to the
property subject to the contract will remain
in accordance with the purpose reasonably
expected or agreed by the parties under the
contract from the moment of its transfer to
the buyer, or that certain qualities related
to the property will continue to exist. Cases
where the seller makes a commitment that
the product is durable, that it is available for
another 2 months after delivery, can be pre-
sented as an example of this situation.

MILLETLERARASI MAL SATIM SOZLESMELERINDE
SATICININ AYIPTAN DOGAN SORUMLULUGU

eyalet mahkemesinin s6z konusu hususta al-
digi bir kararda s6zlesme konusu mermerleri
tasgiyan aracin ani freniyle mermerlerin zarar
gorebilecek sekilde paketlenmis olmasini,
sozlesmeye aykir bir ifa olarak nitelendir-
mistir™2,

Paketleme yukumlulugu, paketleme giderle-
rini de kapsamaktadir. Paketleme hatasindan
dolayi satis konusu malda meydana gelen
ayiptan satici sorumludur. Bu kisma; zararin,
hasarin kars tarafa gecisinden sonra ortaya
ciktigi durumlar da dahildir.

I1l. AYIPTAN DOGAN SO-
RUMLULUGUN KOSULLA-
Rl

A. Ayip, Hasar Aliciya Gectigi
Anda Mevcut Olmaldir

CISG m. 36 cercevesinde stzlesmedeki ama-
cauygunlugun esas alinmasiigin goéz 6niinde
bulundurulan zaman dilimi, hasarin gectigi
andir. Zira CISG m. 36'ya gore; “Satici, hasarin
aliciya gectigi anda mevcut olan sézlesmeye
aykiriliktan, sézlesmeye aykirilik bu andan
sonra belirgin hale gelmis olsa dahi, sézlesme
ve bu Antlasma uyarinca sorumludur”.

Kural olarak ayip, hasarin gecti anda bulun-
malidir. Fakat satici, her ne kadar azinlikta
olsa da so6zlesmede sonradan ortaya cikan
aykiriliklardan da nitekim sorumlu tutulabil-
mektedir. S6z konusu hal, sézlesmedeki ihlal-
lerin ayip kavraminin vicut bulmasina sebep
oldugu durumlarda gerceklesebilmektedir.
Ornek vermek gerekirse, bir gamasir makine-
sinin kullanim kilavuzunun hatali olmasi bir
ayibin ortaya ¢ikmasina sebep olan durum-
lar arasinda yer aldigindan bu sekilde nite-
lendirilir. Bir diger istisnai hal ise, sozlesme
konusu malin hasarinin aliciya gecisinden
itibaren de makul bicimde beklenen veya
sOzlesme kapsaminda taraflarca anlasilan
amaca uygun sekilde kalacagiya da malailis-
kin belirli niteliklerin varligini surdtrecegine
yonelik bir taahhutttin var oldugu durumlar
icin kabul edilebilmektedir. Saticinin Grinun
teslimden sonra 2 aylik sure daha kullanilabi-
lirolduguna yonelik, dayanakli olduguna dair
taahhutte bulundugu durumlar, bu duruma
ornek olarak gosterilebilmektedir™.
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B. The Buyer Is Obliged to
Examine or Have the Goods
Examined

According to Article 38 of the CISG; “The buy-
er must examine the goods, or cause them
to be examined, within as short a period as is
practicable in the circumstances.” Inspection
is the process of, “reviewing the transferred
and delivered goods or works”, and deter-
mining whether there is a material or legal
defect at the time of the damage, that is,
whether the goods or works are deficient in
the qualities previously specified at this time.

In general, the conditions of the current
concrete case and the characteristics of the
goods sold or the unearthed work are taken
into account when drawing the framework of
the examination. The buyer or the business
owner, on the one hand, has the obligation to
conduct the review in such a way that he can
get a clearidea of the condition of the goods
and the work; while at the same time, to fin-
ish the examination process without delay or
inappropriate behaviour and approaches™.

The examination period is stipulated in Arti-
cle 38/1 of the CISG as “examination of the
goods, or cause them to be examined, with-
in as short a period as is practicable in the
circumstances”. The short period expression
mentioned in the said provision is not in the
form of conducting the examination in a short
period of time, but in a short period of time to
the extent permitted by the circumstances of
the concrete case. Therefore, the term exam-
ination time should be understood as a spe-
cific period of time, and not as a specific time
when the examination will be performed.

B. Alici Mallari Muayene Et-
mek veya Ettirmek Zorunda-
dir

CISG m. 38'e gore; “Alici, mallari, kosullarin
izin verdigi élcude kisa bir sure icerisinde
muayene etmek veya ettirmek zorundadir.
Muayene, “devir ve teslim edilen malin veya
eserin gbzden gegcirilmesi”, hasarin gectigi
anda maddi veya hukuki bir ayibin var olup
olmadiginin, yani malin veya eserin bu esna-
da oncesinde belirtilen niteliklerinden nok-
san olup olmadiginin belirlenmesi islemidir.

Muayenenin ¢ercevesinin ¢gizilmesinde genel
anlamda mevcut somut olayin kosullari ve sa-
tilan mal veya ortaya cikarilan eserin ¢zellik-
leri g6z 6nunde bulundurulur. Alicinin veya
is sahibinin, bir yandan goézden gegcirmeyi
malin ve eserin durumu hakkinda net bir fikir
edinebilecek bicimde gerceklestirme; ayni
zamanda yersiz bigcimdeki davranis ve yak-
lasimlarla gecikmeksizin muayene islemini
bitirme yukamlulagu vardir'.

Muayene suresi, CISG m. 38/1'de; “malin
muayenesinin kosullarin izin verdigi ol¢ude
kisa bir sure icerisinde yapilmasi” gerektigi
seklinde hukam altina alinmistir. S6z konusu
hukumde bahsi gecen kisa sure ifadesi, mu-
ayenenin “kisa bir sure icerisinde yapilmasi”
biciminde degil, “somut olayin sartlarininizin
verdigi 6lcude kisa bir sure icerisinde” yapil-
masidir. Bu nedenle, muayene suresi ifadesi,
muayenenin yapilacagi spesifik bir zaman
gibi degil, belirli bir sure seklinde kavranma-
lidir. CISG m. 38/2'de ise; “S6zlesme, mallarin
tasinmasini gerektiriyorsa, muayene, mallarin
varma yerine ulasmasi sonrasina ertelenebilir.”
hakmu bulunmaktadir. CISG m. 38/2'de, gon-
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According to Article 38/2 of the CISG; “If
the contract involves carriage of the goods,
examination may be deferred until after the
goods have arrived at their destination.” In Ar-
ticle 38/2, the moment of commencement of
the examination period in the sales contracts
established by delivery is also stipulated. Be-
cause in this provision there are no norms for
the time of commencement of the process-
ing of the examination period.

In this provision, it is stated that the inspec-
tion may be postponed until the goods
sold actually reach the region specified in
the contract, provided that the other agree-
ments formed decisively between the parties
are reserved. The purpose of this provision
is that the rule in the form of examination of
the goods at the place and time when they
are delivered to the first sender (carrier) un-
der the articles 38/1 and 38/1-c of the CISG
should not be expected from the buyer who
is not yet a direct possessor of the goods and
the carrier who mediates the shipment of the
goods in contracts for sale by delivery.

C. The Buyer Is Obliged to
Make a Notification of the
Defect

If a defect has been detected in the goods
subject to the agreement after the examina-
tion, it is necessary to notify the seller. This
notification is called a defect notification. A
notification of a defect is a statement that
transmits to the other party the intention
that the goods will not be accepted due to a
defect detected in the goods subject to the
contract and indicates the nature of the viola-
tion of the contract in this respect. As a matter
of fact, rather than a declaration of intention
regarding the legal result in the notification
of a defect, it is a message to the seller or
contractor that the goods or works are not
accepted due to non-compliance with the
contract with an explanation of thought. In
addition, it is also possible to make an im-
plicit notification of defect, provided that it
is understandable in such a way that leaves
no room for hesitation in every concrete case.

According to Article 39 of CISG; “(1) The buy-
erlosestheright to rely on a lack of conformity
of the goods if he does not give notice to the
seller specifying the nature of the lack of con-
formity within a reasonable time after he has
discovered it or ought to have discovered it.

MILLETLERARASI MAL SATIM SOZLESMELERINDE
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derme yoluyla kurulan satis s6zlesmelerinde
muayene suresinin islemeye baslama ani ay-
rica hukme baglanmistir. Zira, bu hukumde
muayene suresinin islemeye baglama zamani
icin herhangi bir norm yoktur.

Bu hukumde, taraflarin kendi aralarinda
olusturdugu diger anlasmalar sakli kalmak
kosuluyla, satilan malin sézlesmede belir-
lenmis bolgeye fiilen ulagsmasina kadar, mu-
ayenenin ertelenebilecegine yer verilmigtir.
S6z konusu hukmun amaci, CISG m. 38/1 ve
31/c kapsaminda malin hentzilk géndericiye
(tagimaciya) teslim edildigi yer ve zamanda
muayene edilmesi bicimindeki kuralin, gon-
derme yoluyla satis sozlesmelerinde, hentiz
mala dogrudan zilyet olmayan alicidan ve ma-
lin génderilmesine aracilik yapan tasiyicidan
beklenmemesi gerektigidir.

C. Alici Ayip Bildiriminde Bu-
lunmak Zorundadir

Muayene sonrasinda anlasma konusu malda
ayIp saptanmissa, saticiya bildirilmesi gerek-
lidir. Bu bildirime, ayip bildirimi adi verilmek-
tedir. Ayip bildirimi, s6zlesme konusu malda
tespit edilen bir ayip sebebiyle malin kabul
edilmeyecegi iradesini karsi tarafa ileten ve
bu yonuyle sézlesmeye aykiriigin niteligi-
ni belirten bir ifade agiklamasidir. Nitekim,
ayIp bildiriminde hukuki neticeye iligkin bir
irade aciklamasindan ziyade malin veya ese-
rin s6zlesmeye uygun olmamasi sebebiyle
kabul edilmediginin satici veya yukleniciye
dusunce acgiklamasi ile iletilmesidir. Bunun
yani sira, her somut olay nezdinde tereddu-
de yer vermeyecek bicimde anlasilir olmasi
sartiyla ortula bir ayip bildiriminin yapilmasi
da mumkundar.

CISG m. 39'a gore; “(1) Alici, bir s6zlesmeye
aykirilik saptadigi veya saptamasi gerektigi ta-
rihten itibaren makul bir sure icinde saticiya,
sozlesmeye aykinligin taranu de belirterek
bildirmezse, sézlesmeye aykiriliga dayanma
hakkini kaybeder.

(2) Her halde, alici, mallarin fiilen teslim edlil-
digi tarihten itibaren en gec iki yillik bir stire
icinde s6zlesmeye aykiriligi saticiya bildirmez-
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(2) In any event, the buyer loses the right to
rely on a lack of conformity of the goods if he
does not give the seller notice thereof at the
latest within a period of two years from the
date on which the goods were actually hand-
ed over to the buyer, unless this time-limit is
inconsistent with a contractual period of guar-
antee.”

D. The Buyer Should Not
Have Accepted the Defective
Goods

According to Article 35/3 of the CISG; “The
seller is not liable under subparagraphs (a) to
(d) of the preceding paragraph for any lack
of conformity ofthe goods if at the time of the
conclusion of the contract the buyer knew or
could not have been unaware of such lack of
conformity”. According to the article in ques-
tion, if the buyer knows or should know that
the goods are defective, the receipt of the
goods means that the goods are accepted
with the existing defect. Therefore, the buy-
er's acceptance of the goods as defective
and the delivery of the goods are different
from each other. The buyer’s acceptance of
the goods comes into question only in cas-
es where he or she has received it despite
knowing that the goods are defective’®.

IV. OPTIONAL RIGHTS OF
THE BUYER IN CASE OF
DEFECT

A. In General

If the conditions described above are met,
the seller is liable for the defect. The rights of
the buyer in this case are regulated in Article
45 of the CISG. If the conditions described
above are met, the seller is liable for the de-
fect. In this case, the rights of the buyer are
regulated in Atrticle 45 of the CISG as:

“(1) If the seller fails to perform any of his ob-
ligations under the contract or this Conven-
tion, the buyer may:

(a) exercise the rights provided in articles 46
to52;

(b) claim damages as provided in articles 74
to77.

(2) The buyer is not deprived of any right he

se, s6zlesmeye aykiriliga dayanma hakkini
kaybeder; megerki, bu stire sézlesmesel bir
garanti suresiyle bagdasmiyorolsun.” hukmu
yer almaktadir.

D. Alici Ayipli Mali Kabul Et-
memis Olmalidir

CISG m. 35/3'e gore; “Alicinin sézlesmenin
kurulmasi aninda bildigi veya bilmemesinin
mumkdn olmadigi sézlesmeye aykiniliklardan
satici, fikra 2’'nin (a) ila (d) bentleri cercevesin-
de sorumlu degildir.” S6z konusu maddeye
gore alicinin malin ayiplioldugunu bilmesine
veya bilmesi gerekmesine ragmen mali teslim
almasi, malin mevcut ayibi ile kabul edildigi
anlamina gelir. Bundan dolayi, alicinin mali
ayipli olarak kabul etmesi ile mali teslim al-
masi birbirinden farkli hallerdir. Alicinin mali
kabul etmesi, sadece malin ayipli oldugunu
bilmesine ragmen onu teslim almis oldugu
durumlarda gundeme gelir™s.

IV. AYIP DURUMUNDA
ALICININ SECIMLIiK
HAKLARI

A. Genel Olarak

Yukarida aciklanan sartlarin gerceklesmesi
halinde satici ayiptan sorumlu olur. Bu du-
rumda alicinin hangi haklara sahip oldugu
CISG m. 45'de duzenlenmistir. Buna gore;

“(1) Satici, sézlesmeden veya bu Antlasmadan
dogan yukumlulaklerinden herhangi biriniye-

rine getirmezse, alici:

(a)Madde 46 ila 52'de 6ngérulen haklarin
kullanabilir.

(b)Madde 74 ila 77'de 6ngdrtilen tazminati
talep edebilir.

(2) Alici diger hukuki imkanlardan yararlan-
makla tazminat talep etme hakkini kaybetmez.

(3) Alici, s6zlesmenin ihlal edilmesi halinde
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may have to claim damages by exercising his
right to other remedies.

(3) No period of grace may be granted to the
seller by a court or arbitral tribunal when the
buyer resorts to a remedy for breach of con-
tract.”

B. Optional Rights of the Buyer

According to Article 46/2 CISG, “If the goods
do not conform with the contract, the buyer
may require delivery of substitute goods only
if the lack of conformity constitutes a funda-
mental breach of contract and a request for
substitute goods is made either in conjunc-
tion with notice given under article 39 or
within a reasonable time thereafter.”

The fundamental violation of the contract is
regulated in the 25™ article of the CISG. Ac-
cording to that; “A breach of contract com-
mitted by one of the patrties is fundamental if
it results in such detriment to the other party
as substantially to deprive them of what they
are entitled to expect under the contract, un-
less the party in breach did not foresee it and
a reasonable person of the same kind in the
same circumstances would not have foreseen
such aresult”. For this reason, the buyer may
request the delivery of a defect-free similar
of the one sold from the seller if the violation
of the contract is substantial in the sense of
the 25th article.

Secondly, according to Article 46/3 of the
CISG; “If the goods do not conform with the
contract, the buyer may require the seller to
remedy the lack of conformity by repair, un-
less this is unreasonable having regard to all
the circumstances. A request for repair must
be made either in conjunction with notice
given under article 39 or within a reasonable
time thereafter.”

Thirdly, the buyer has the right to withdraw
from a contract according to Article 49/1-a.
Pursuant to the article; “The buyer may de-
clare the contract avoided: if the failure by the
seller to perform any of his obligations under
the contract or this Convention amounts to a
fundamental breach of contract.”

Finally, in Article 50, the right of reduction
from the price is regulated as another op-
tional right. According to this ruling; “If the
goods do not conform with the contract and
whether or not the price has already been
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Sahip oldugu hukukiimkéanlardan birine bas-
vurdugu takdirde, bir mahkeme veya hakem
tarafindan saticiya ek stre taninamaz.”

B. Alicinin Secimlik Haklari

CISG m. 46/2'ye gore; “"Mallar sézlesmeye
uygun degilse alici, bu uygunsuzlugun séz-
lesmeye esasli bir aykinlik olusturmasi ve 39.
madde uyarinca bildirimde bulunmasi veya
bildirimden itibaren makul bir sure icinde
talep etmesi halinde ikame mal teslimini iste-
yebilir".

Sozlesmeye esasli aykirilik, CISG m. 25'de du-
zenlenmistir. Buna gore; “Taraflardan birinin
sozlesmeyiihlali, ancak diger tarafi, sézlesme
uyarinca beklemekte hakli oldugu seyden
6nemli dl¢ctide yoksun birakacak bir olumsuz-
luga sebep olmasi halinde, esaslidir. Yeter ki,
béyle bir sonucu sézlesmeyi ihlal eden taraf
ongoéremedigi gibi, ayni konum ve sartlar al-
tindaki makul bir kisi de 6ngérememis olsun.”
Bu sebeple, alici, s6zlesmenin ihlalinin CISG
m. 25 anlaminda esasli olmasi halinde satila-
nin ayipsiz bir benzerinin teslimini saticidan
isteyebilir.

ikinci olarak, CISG m. 46/3'e gore; “Mallar
sézlesmeye uygun dedilse alici, durum ve
sartlardan makul bir talep oldugu anlasildi-
g1 takdirde, saticidan sézlesmeye aykiriligin
onarim yoluyla giderilmesini isteyebilir. Ona-
nm hakki, 39. madde uyarinca yapilacak bir
bildirimle veya bildirimden itibaren makul bir
sure icinde ileri sturalmelidir.”

Ucuncu olarakise, alici CISG m. 49'a gore sOz-
lesmeden donme hakkina sahiptir. Zira CISG
m. 49’a gore; “Saticinin sézlesmeden veya bu
Antlasmadan dogan yakamluluklerinden her-
hangi birini yerine getirmemesi s6zlesmeye
esasli biraykinlik olusturuyorsa” sdzlesmeden
donulebilecegi hukmunu haizdir. Teslim edi-
len sdzlesme konusu malin ayipli olmasi, mut-
lak olarak esasli bir s6zlesme ihlalidir.

Son olarak, CISG m. 50'de, diger bir se¢imlik
hak olarak bedelden indirim hakki dtuzenlen-
mistir. Bu hukme gore ise; “Mallarin sézleg-
meye uygun olmamasi durumunda semen
6denmis olsun veya olmasin alici semeni,
fiilen teslim edilen mallarin teslim anindaki
degeri ile s6zlesmeye uygun mallarin ayni
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FORMANCE WHICH IS IN
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TRACT, AND THE SANC-
TIONS TO BE APPLIED
TO THE SELLER WILL

BE EVALUATED WITHIN
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paid, the buyer may reduce the price in the
same proportion as the value that the goods
actually delivered had at the time of the deliv-
ery bears to the value that conforming goods
would have had at that time. However, if the
seller remedies any failure to perform his ob-
ligations in accordance with article 37 or arti-
cle 48 orifthe buyer refuses to accept perfor-
mance by the seller in accordance with those
articles, the buyer may not reduce the price.”

V. CONCLUSION

The CISG entered into force as of August 1,
2011 for Turkey. It is a legal text that com-
bines different legal systems with a consen-
sus with a new understanding within the
framework of this agreement, while at the
same time breaking all the rules. The seller’s
liability for defects within the scope of sales
contracts is also one of the areas where the
CISG takes its exclusive understanding into
account in the clearest way. The CISG eval-
uates the seller’s liability arising from the de-
fect within the scope of non-compliance with
the contract and shapes its statements in this
area within this framework.

It is not a fanciful approach to state that with
the further application of the CISG in inter-
national sales contracts, the likelihood of
encountering the concept of non-compli-
ance with the contract will increase. In the
evaluations created within the scope of the
CISG, the cases in which there is an incom-
plete performance, when the CISG tries to ex-
press it with its own unique expression, will
be seen as a performance which is in breach
of the contract, and the sanctions to be ap-
plied to the seller will be evaluated within
this framework. Again, the treaty includes
new criteria such as ‘usual purpose of use’
and ‘specific purpose of use’ in our legal life,
including foreign court decisions, and gives
us the key to the comparative legal world to
these events. Even with regard to the seller’s
responsibility for the defect, it is possible to
feel that CISG practices will add efficiency
to the legal world and improve our perspec-
tives, as much as there may be difficult as-
pects for lawyers to face.

andaki degeri arasindaki farkla orantili olarak
indirebilir. Ancak satic1 37. veya 48. maddeler
uyarinca yuakumlaluklerinin ifasindaki batdn
eksiklikleri giderirse veya alici, saticinin bu
maddelere uygun olarak yaptigi ifayr redde-
derse, alici semeni indiremeZz”.

V.SONUC

CISG, Turkiye agisindan 1 Agustos 2011 tarihi
itibariyle yurarluge girmistir. Birbirinden farkli
hukuk sistemlerini bir konsensus edasiyla bu
antlasma cercevesinde yeni bir anlayisiile top-
larken, biryandan da tum ezberleri bozan bir
hukuk metnidir. Satis so6zlesmeleri kapsamin-
da saticinin ayiptan sorumlulugu da CISG'nin
munhasir anlayisini en net bicimde g6z 6nu-
ne serdigi alanlardan biridir. CISG, saticinin
ayiptan dogan sorumlulugunu sozlesmeye
aykirilik kapsaminda degerlendirmekte ve
bu alandaki ifadelerini bu ¢erceve igerisinde
sekillendirmektedir.

Milletlerarasi nitelikteki satig sozlesmelerinde
CISG'nin daha da uygulanma alani bulmasiy-
la sozlesmeye aykirilik kavramiile kargilasma
ihtimalimizin artacagini ifade etmek hayalpe-
rest bir yaklasim degildir. CISG kapsaminda
olusturulan degerlendirmelerde eksik bir
ifanin s6z konusu oldugu durumlar, CISG'in
kendine 6zgu anlatimiyla ifade etmeye kalkil-
diginda, sdzlesmeye aykiri bir ifa olarak go-
ralecek, saticlya uygulanacak yaptinmlar bu
cercevede degerlendirilecektir. Yine antlas-
ma hukuk hayatimiza “malin mutat kullanim
amacina uygun olmasi”, “malin 6zel kullanim
amacina uygun olmasi” gibi yeni kriterleri da-
hil etmekte, bunlara yabanci mahkeme karar-
larini da dahil ederek olaylara karsilastirmali
hukuk danyasinin anahtarini bizlere vermek-
tedir. Yalnizca saticinin ayiptan sorumlulugu
konusunda dahi CISG uygulamasinin, her ne
kadar hukukcular nezdinde oldukga zorlu ta-
raflar bulunsa da hukuk alemine bir verimlilik
katacagini, perspektiflerimizi gelistirecegini
sezinlemek imkan dahilindedir.
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