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ABSTRACT

New consumer needs, new labor areas, and new
production methods are all on the rise as a result of
developments in the economic, technological, and
health spheres. Due to the fact that business life
takes up the majority of our lives, it is difficult to es-
cape being affected by it and having an impact on
labor laws. Flexible agreements must be formed in
order to react to shifting market conditions because
it is impossible to anticipate everything and assess
potential conflicts when establishing a commercial
connection. The employer may be allowed to uni-
laterally change the working conditions because
it is impossible for the parties to agree on all the
details after the essentials have been settled in the
employment contract; this power to change fosters
innovation. This expanded management right is be-
lieved to include the employer’s ability to alter work-
ing conditions and to give employees instructions
that go beyond what is permitted by law. The em-
ployment contract might also be terminated in ac-
cordance with the veracity of the aforementioned
records. However, Article 22 of Labor Law No. 4857
(“Labor Law") had a significant revision to prevent
termination, and its effects were governed.
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OZET

Ekonomik, teknolojik, saglik gibi alanlarda yasanan
degisimlere bagli olarak yeni tuketim ihtiyaglarn dog-
makta, yeni ¢alisma alanlari ortaya ¢ikmakta ve yeni
uretim teknikleri guindeme gelmektedir. Dolayisiyla
hayatimizin buyuk cogunlugunu olusturan is haya-
tinin ve dolayisiyla is hukukunun etkilenmemesi im-
kansiz hale donusmektedir. Is iligkisi kurulurken her
seyi ongormek, sonradan cikacak uyusmazliklari
analiz etmek mumkun olmadigi icin degisen piya-
sa kosullarina uyum saglamak adina esnek duzen-
lemeler yapilmasi gerekmektedir. Is sozlesmesinde
esasli unsurlar duzenlendikten sonra tum ayrintilarin
taraflarca belirlenmesi mumkun olmadigi igin isve-
rene calisma sartlarinin tek tarafli degistirilmesi icin
yetki verilebilir, bu degdisiklik hakki, yenilik dogurucu
nitelikte bir haktir. isverenin isgiye yonetim hakkini
asan talimatlar verebilmesi ve calisma sartlarinda
degisiklik yapabilmesi hakki, genisletilmis yonetim
hakki kapsaminda degerlendirilir. S6z konusu kayit-
lanin gecerliligine bagli olarak is sdzlesmesinin feshi
sonuclari da dogabilmektedir. Feshin engellenmesi
amaciyla da 4857 sayili is Kanunu'nun (“is Kanunu”)
22.maddesinde esasli degdisiklik yapilmasi ve sonug-
lar duzenlenmistir.
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While examining whether aesthetic operations can be evaluated within the scope of the con-
tract of work, the criteria that are important here are in terms of the purpose of the interven-
tion and whether the result can be committed.

[sverenin iscive yonetim hakkini asan talimatlar verebilmesi ve calisma sartlarinda degisiklik ya-
pabilmesi hakki, genisletilmis yonetim hakki kapsaminda degerlendirilir.

y
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I.INTRODUCTION

A relative contract between the parties will
not be able to resolve the issues between
the parties because labor law has a dynam-
ic structure. Change records in employment
contracts, one of the contentious labor law
topics, the employer’'s extended manage-
ment right, and the definition of the terms
used in the labor law’s summary section
have all been carefully examined in light of
various Supreme Court rulings and the doc-
trine. Turkish Code of Obligations No. 6098
("TCO") and Turkish Civil Code No. 4721
("TCC") both go into greater detail about
these topics. There are issues in practice as
aresult of the fact that it was covered by the
previous Labor Law but was only mentioned
in the draft of the new Labor Law and not in
the text of the Law. Fixed or indefinite-term
employment contracts and employees who
are/are not subject to job security are both
subject to separate reviews. The definition
of an employment contract and the limita-
tions of its components were attempted to
be defined in the first chapter. The topics of
extended management rights and amend-
ments to employment contracts are covered
in the second half. Emphasis is placed on
the employer’s instructions, the employer’s
power to manage, and the general terms of
operation.

1. GIRIS

is Hukuku dinamik yapidadir, bu dinamikligi
taraflarin arasindaki nispi nitelikteki s6zlesme
ile sinirlamak taraflar arasindaki sorunlar ¢o-
zume kavusturmayacaktir. is Hukuku'nun tar-
tismali alanlarindan olan is sozlesmelerindeki
degisiklik kayitlar, isverenin genisletilmis yo-
netim hakki ve 6zet kisminda belirtilen husus-
larin ne anlam ifade ettigi is Kanunu, 6098 sa-
yili Turk Borglar Kanunu (“TBK"), 4721 sayili
Turk Medeni Kanunu (“TMK?"), cesitli Yargitay
kararlan ve 6gretideki gorusler isiginda detay-
landinlarak incelenmistir. Eski is Kanunu’'nda
duzenlenen fakat yeni Is Kanunu’nun tasari-
sinda yer alip Kanun metninde yer almamasi
farkli gorusleri ortaya ¢ikarmistir ve uygula-
mada sorunlar yasanmaktadir. Belirli veya
belirsiz sureli is sozlesmesi ve is guvencesi-
ne tabi olan/ olmayan isciler acisindan ayri
ayri degerlendirmelere yer verilmistir. Birinci
bolumde is sdzlesmesi tanimive unsurlarinin
sinirlari gizilmeye galisiimistir. ikinci bélimde
is s6zlesmelerinde degisiklik kayitlarn ve ge-
nisletilmis yonetim hakki kavramlari ele alin-
mistir. isverenin talimatlari, yonetim hakki ve
genelislem kosullari tzerinde durulmustur.
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II. EMPLOYMENT AGREE-
MENTS AND THEIR COM-
PONENTS

The TCO generally regulates contracts. We
can also apply the requirements of the TCO
regulating the service contract to the employ-
ment contract because it has the characteris-
tics of a private law contract. An employment
agreement is a long-term contract that binds
both parties to obligations. In this respect, a
legal relationship will be established with the
conclusion of the employment contract.

The definition of an employment contract in-
cluded in Article 313 of the previous Code of
Obligations No. 818 was taken into consid-
eration since it was absent from the previous
Labor Law. However, the specification did
not mention the reliance that distinguishes
the employment contract from other con-
tracts in the TCO. An employment contract
is one in which one party (the employee)
agrees to work as a dependent and the oth-
er party (the employer) agrees to pay wages,
according to the Labor Law's eighth article,
which went into effect in 2003". When we
look at the clause that is regulated as fol-
lows, we can observe 3 key components
of the employment contract; employment,
compensation, and dependency?. The per-
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11.i$ SOZLESMESIi VE UN-
SURLARI

Sozlesmeler genel olarak TBK'da duzenlen-
mistir. is s6zlesmesi, 6zel hukuk sozlesmesi
niteligini haiz oldugu i¢in, TBK'daki hizmet
sozlesmesine iliskin hukumler is sdzlesmesi
hakkinda da tatbik edilebilecektir. is sozles-
mesi iki tarafa borg yukleyen, devamli, edimi
sureklilik arz eden sozlesmedir. Bu itibarla, is
sozlesmesinin akdi ile hukuki iliski kurulmus
olacaktir.

Eski Is Kanunu'nda is s6zlesmesinin tanimi
yeralmadigindan 6turt 818 sayili eski Borglar
Kanunu 313. maddesinde yer alan is sozles-
mesi tanimi dikkate aliniyordu. Tanimda ise
is sozlesmesini TBK'da yer alan diger sozles-
melerden ayirt eden 6zellige sahip bagimlilik
unsuru bulunmamaktaydi. 2003 yilinda yu-
rarluge giren is Kanunu’nun 8. maddesinde
is sozlesmesinin agikga tanimiyapilmistir?; “is
sozlesmesi, bir tarafin (is¢i) bagimli olarak is
gormeyi, diger tarafin (isveren) da Ucret 6de-
meyi Ustlenmesinden olusan sézlesmedir.”
seklinde duzenlenen hukum dikkate alindi-
ginda is s6zlesmesinin 3 6Gnemli unsurunu
gorebiliriz. Bunlar is gbrme, Ucret ve bagim-
liliktir2, is s6zlesmesinin konusu herhangi bir
isin gorulmesidir. isci, is sozlesmesi ile belirli
veya belirsiz sure i¢in ¢calisma yukumlulugu
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formance of any work is the topic of the
employment contract. The employment
contract obligates the employee to work
for a set or indefinite amount of time, and
it has no restrictions on the type of job that
can be covered by it. The task that the em-
ployee must undertake, however, must not
violate morality, the law, or good manners.
Although it is not required, the employee
may, on occasion, conduct his or her duties
outside besides the employer’s workplace.
The best illustration of this is journalists. The
company must be economically valuable to
the other party. A fee will be charged to com-
plete a certain task. The wage is the payment
that the employer is required by the employ-
ment contract to make in response to the
employee’s work debt. The payment for the
work must be made in cash®. While it is cru-
cial that the pay does not go below the mini-
mum wage, itis also permissible to decide on
a wage for the task specified in the contract
based on local norms and traditions. The re-
liance clause in the employment contract is
its most crucial part. In this circumstance, the
employee is managed, directed, and over-
seen by the employer. The instruction may
be lengthened or shortened over time, but
this does not indicate the dependence has
vanished. The dependency aspect, which is
also related to the existence of the employ-
er's instructions, is the most significant fac-
tor that sets the employment contract apart
from the other business contracts. First off,
despite the fact that it is explicitly mentioned
that employees are not required to follow all
directions, depending on the nature of the
work, failure to do so may result in disci-
plinary action or termination with fair cause.

altina girmektedir ve is sdzlesmesine konu
olabilecek is ile ilgili herhangi bir sinirlama
bulunmamaktadir. Fakat is¢inin yapacagi
isin kanuna, ahlaka, adaba aykir olmamasi
da gerekir. isin mutlaka isverene ait isyerin-
de yapilmasi da zorunlu olmamakla beraber,
gerektiginde is¢i bagska mekanlarda isini ifa
edebilmektedir. Muhabirler, bu duruma en
uygun érnek teskil etmektedir. isin karsi taraf
icin ekonomik bir deger arz etmesi gerekli-
dir. Belirli bir isin gorulmesi karsiliginda tcret
odenecektir. Ucret, is¢inin is sdzlesmesinden
kaynaklanan is gbérme borcu karsisinda, is-
verenin yerine getirmekle yukumlu oldugu
karsiliktir. is karsiligi verilecek olan Ucretin
mutlaka nakdi olmasi gerekmektedir3. Ucretin
belirlenmesi hususunda asgari tGcretin altina
dusmemesi 6nem arz etmekle beraber, s6z-
lesmedeki is icin o yer orf ve adetlerine gore
tespit yapilmasi da mamkunddar. is sozlesme-
sinin en 6Gnemli unsuru ise bagimlilik unsu-
rudur. Bu kapsamda is¢i, isverenin talimati,
denetimi ve gozetimi altinda is gérmektedir.
Talimatin zaman i¢cinde esnemesi veya azal-
mas! bagimliligin ortadan kalktigi anlamina
gelmemektedir. Bagimllik unsuru, is s6z-
lesmesini diger is gorme sozlesmelerinden
ayiran en 6nemli unsurdur; bu unsur da isve-
renin talimatinin var olup olmamasiyla ilgili-
dir. Oncelikle iscinin her tarlt talimata uyma
zorunlulugu olmadigini belirtmekle beraber,
isin niteligine gore is¢inin talimata uymadigi
takdirde hakli nedenle fesih veyahut disiplin
cezasi verilmesi de gundeme gelebilecektir.
Mesela eser s6zlesmesinde bagimllik unsu-
ru olmadigi icin s6zlesmenin diger tarafina
disiplin yaptirnmi uygulanmasi da mumkun
degildir. is hukukunun tek ¢zel kaynagi is
sozlesmesi degildir; is s6zlesmesinin yani
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Since there is no dependency component
to the contract of labour, it is, for example,
impossible to impose disciplinary measures
on the other party. The employment contract
is not the only specific source of labor law;
other sources include collective bargaining
agreements, internal policies, workplace cus-
toms, and employer directives. In light of this
knowledge, let’s go into more detail about
the provisions of the employment contract
as well as the employer’s instructions, which
are one of the sources that govern the work-
ing conditions.

I1l. RECORS OF CHANGES
TO EMPLOYMENT CON-
TRACTS AND EXTENDED
EMPLOYER MANAGE-
MENT RIGHTS

A. Making Modifications
in Light of Administrative
Rights

The contracts created in accordance with
the abstract law article or the principle of
contract freedom cannot regulate all the
specifics of the task that would constitute
the worker’s responsibility to work*. One of
the components of the employment contract
is the right of management, which gives the
employee the authority to choose when to
perform his or her job obligations. In order to
calculate the salary, it is crucial to know the
working hours®. Because of this, the working
conditions in the contracts are governed and
established by broad principles before being
molded by the employer’s directives based
on the management right. There might not
be a provision in an employment contract or
a legislation prohibiting the occurrence of
every sort of disagreement, and there might
be circumstances that cannot be anticipated
in advance®. As a result, the task that defines
the employee’s duty to work is described,
although not in generic terms. It is anticipat-
ed that the employer’s right to manage will
eliminate this uncertainty.

The employer may provide instructions for
the duty of care owed to employees, the pro-
scription of competition, as well as the hours
of entry and exit from the workplace, break
periods, conduct at work, and remote work-
ing or attire’. Since there is a base-to-bottom
relationship between the norms in the legal
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sira toplu is sézlesmesi, ic yonetmelikler,
isyeri uygulamalari, isverenin talimatlari da
vardir. Bu bilgiler isiginda is kosullarini belir-
leyen kaynaklardan birini olusturan isverenin
talimatlariniis s6zlesmesi unsurlariyla birlikte
detaylandiralim.

1.1 SOZLESMELERIN-
DEKi DEGISIKLIK KAYIT-
LARI VE iSVERENIN GE-
NiSLETILMIS YONETIM

HAKKI

A. Yonetim Hakkina Dayanila-
rak Degisiklik Yapilmasi

Soyut kanun maddesi veya so6zlesme serbes-
tisiilkesine gore hazirlanmisg sdzlesmelerle is-
¢inin is goérme borcunu olusturacak isin tim
ayrintilariyla dizenlenmesi mumkun degil-
dir. Yonetim hakki, is sdzlesmesinin unsurla-
rindan isciye yukletilen is gérme borcunu ne
zaman gercgeklestirecegini belirleme yetkisi
vermektedir. Ucretin belirlenmesi hususun-
da calisma surelerinin belirlenmesi 6nem arz
etmektedir®. Sonuc olarak s6ézlesmelerde ca-
lisma kosullari genel esaslari ile duzenlenip
cercevesi olusturulur, daha sonra isverenin
yonetim hakkina dayanarak verdigi talimatlar
ile de sekillenerek somut bir hal alir. Kanun
maddesinde veya is s6zlesmelerinde her
tarlt uyusmazligin olusumunu engellemeye
yonelik duzenleme olmayabilir, 65nceden 6n-
gorulmesi olanaksiz olan durumlar olabilir®.
Dolayisiyla is¢inin is gérme borcunu olustu-
ran is, ana hatlari ile belirtilir fakat ayrintilar
genel olarak belirtilmez. S6z konusu belirsiz-
ligin isverenin yonetim hakki ile doldurulmasi
beklenir.

isverence verilen talimatlar, iscilerin 6zen yi-
kumlalugune, rekabet yasagina iliskin olabi-
lecegi gibi igyerine giris ve ¢ikis saatleri, mola
saatleri, isyerindeki davranislar ve uzaktan
calisma veyahut giyim hususuna iliskin de
olabilir’. Normlar hiyerarsisini géz 6nunde
bulundurursak hukuk duzeninde normlar ara-
sinda altlik ustluk iligkisi olmasindan kaynakli,
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order, it would be permissible to conclude
that there is no regulation in the pertinent
law and/ or contract that must be met for the
employer’s instructions to be binding, or if
there is a regulation, it must not be in conflict
with the relevant law and/ or contract®.

In the TCO, it is emphasized that, in accor-
dance with the principle of freedom of con-
tract, the content of the contract will be deter-
mined within the limits stipulated in the law.
Again, the TCO states that “Contracts that are
contrary to the mandatory provisions of the
law, morality, public order, personal rights or
the subject of which isimpossible are strictly
null and void. The invalidity of some of the
provisions of the contract does not affect the
validity of the others. However, if it is clearly
understood that the contract will not be con-
cluded without these provisions, the entire
contract will be null and void”®. Our under-
standing of the employment contract is that
the employee cannot perform any work that
is against the law, morals, human dignity, or
personality.

The employer will decide the work based
on the right to manage in cases where it is
unclear from the contract how the employee
will fulfill his obligation to work™. The right
to manage is the employer’s ability to direct
employees and make decisions about their
job, working conditions, workplace order,
and behavior of the employees in a way that
is not in violation of the law or contracts.
According to Article 3992 of the TCO, “The
employer can make general regulations re-
garding the manner in which the employees
shall perform their obligations to work”. To
the extent needed by the honesty rule, the
employee must adhere to the special instruc-
tions provided by the employer based on the
management right and the general regula-
tions he has set. The employee is required to
complete the tasks that can be anticipated
at the time the contract is signed and that
can be expected of him while prioritizing the
rules of goodwill’®. When it is not explicitly
mentioned, the employer decides based on
the right of management where and when
the worker will perform the job. These factors
are also determined in accordance with the
sources of labor law™. On the basis of the

isverenin talimatlarinin baglayici olabilmesi
icin konuya iliskin kanun ve/ veya s6zlesme-
de duzenlemenin olmamasi veya dizenleme
varsa isbu duzenlemenin kanun ve/ veya s6z-
lesmeye aykiri olmamasi gerektigi sonucuna
varmak hukuka uygun olacaktir®.

TBK'da, sozlesme 6zgurlugu ilkesi uyarinca,
sOzlesmenin iceriginin kanunda 6ngoérulen
sinirlar ¢cercevesinde belirlenecegi vurgu-
lanmustir. Yine TBK'nin “Kanunun emredici
hukumlerine, ahlaka, kamu duzenine, kisilik
haklarina aykiri veya konusu imkansiz olan
sozlesmeler kesin olarak hukumsuzdur. S6z-
lesmenin icerdigi hukumlerden bir kisminin
hukumsuz olmasi, digerlerinin gecerliligini
etkilemez. Ancak, bu hukumler olmaksizin
sOzlesmenin yapilmayacagi acgik¢a anlasilir-
sa, so6zlesmenin tamami kesin olarak hukam-
sUz olur.”® hukmu uyarinca, is s6zlesmesi ile
iscinin kanuna veya ahlaka ya dainsan onuru
veya kisiligi ile bagdasmayan bir isi yapama-
yacagini anlamaktayiz'.

isginin is gdrme borcunu neye gore yerine
getireceg@inin s6zlesmeden saptanamadigi
hallerde de isveren yonetim hakkina daya-
narak isi tespit edecektir’’. Yonetim hakki,
isverenin talimatlari ile kanun veya sozles-
melere aykin olmayacak sekilde isin gorul-
mesi, calisma duzeni, isyeri dlzeni ve isgilerin
davranislarini belirlemesine denir. TBK 399.
madde'2 hukm; “igveren, isin goralmesi ve
iscilerin isyerindeki davranislariylailgili genel
duzenlemeler yapabilir ve onlara 6zel talimat
verebilir. isciler, bunlara durustluk kurallari-
nin gerektirdigi dlgude uymak zorundadirlar.”
seklindedir. isci, isverenin yonetim hakkina
dayanarak verdigi 6zel talimatlara ve yapti-
g1 genel duzenlemelere durustluk kuralinin
gerektirdigi olciide uymak zorundadir. isgi,
sozlesme kuruldugu esnada 6ngorulebilen
ve iyi niyet kurallarina da oncelik vererek
kendisinden istenebilecek isleri yapmalidir's,
tabii bunu her isciden beklemek de sikintilar
yaratabilir ki uyusmazliklar her gecen gun git-
tikge artmaktadir. iscinin isi ifa edecegi yer, isi
yapacagi sureler de is hukukunun kaynakla-
rina gore belirlenir, acikga belirtilmedigi du-
rumlarda igveren, yonetim hakkina dayanarak
tespit yapar™. Ornegin, isyerindeki calisma
yerini yonetim hakkina dayanarak degistire-
bilir. Ancak is hukukunda is¢i lehine yorum

206 GSI ARTICLETTER

right to manage, s/he could, for instance,
alter where s/he works. However, because
the labor law contains the principle of inter-
pretation in favor of the worker, these modi-
fications shouldn’t result in a reductionin the
worker’'s pay.

The length of time that the work must be fin-
ished may also be specified in the employ-
ment contract or collective bargaining agree-
ment™. The employer chooses the subjects
within the scope of the right to management
by adhering to the obligatory legal require-
ments stated in the legislation when it comes
to the start and end times of the workday, dai-
ly and weekly work hours, rest breaks, etc’®.
The legislation contains regulations pertain-
ing to working hours; beyond the conclusion
of the regular working day, the employee’s
ability to continue working will also fall under
the purview of those provisions. The antic-
ipated response to the specific occurrence
must be covered under the employment or
collective bargaining agreement in order for
the employer to use the management author-
ity.

In accordance with Article 417 of the TCO;
“The employer is required to protect and
respect the personality of the worker in the
service relationship, to ensure an order con-
sistent with the principles of honesty in the
workplace, and to take the necessary mea-
sures, in particular to prevent the workers
from being subjected to psychological and
sexual harassment and to prevent further
harm to those who have already been sub-
jected to such harassment.” according to
the clause, the protection of the employee’s
personality constitutes the upper limit of the
employer’s right to management. Therefore,
the employer is unable to issue directives
that violate an employee’s personal rights'.

It is prohibited for an employer to take dis-
parate actions against employees who are
employed by the same company or location
for legitimate but unjustifiable grounds. The
requirement of equitable treatment serves
as the foundation for this restriction. Every-
one is treated equally and without discrim-
ination under Article 10 of the Constitution.
The Labor Law and the Law on the Human
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ilkesinin yer almasi nedeniyle bu degisiklik-
lerin is¢inin Ucretinde azalmaya sebebiyet
vermemesi gerekmektedir.

Hangi surelerle isi yapacagina iliskin husus
da is sOzlesmesi veya toplu is sdzlesmesi
ile kararlastirilabilir’. Sozlesmede acikga
duzenlenmedigi hallerde, isin baslangic ve
bitis saatlerini, gunluk ve haftalik is suresini,
ara dinlenmesi vb. konulari igveren kanunda
ongorulen emredici hukuk kurallarina uyarak
yonetim hakki kapsaminda belirler'®. Kanun-
da calisma saatlerine iligkin hukumler mev-
cuttur; normal ¢calisma suresinin bitiminden
sonraiscinin calistinlmaya devam edebilmesi
gene kanunda belirtilen hukumler cerceve-
sinde olacaktir. isverenin yonetim hakkini
kullanarak islem yapabilmesi i¢cin somut
olaya dair 6ngorulen islemin is veya toplu is
sozlesmesinde duzenlenmis olmasi gerekir.

TBK'nin 417. maddesi; “isveren, hizmet ilis-
kisinde is¢inin kisiligini korumak ve saygi
gostermek ve isyerinde durustluk ilkelerine
uygun bir duzeni saglamakla, ozellikle isci-
lerin psikolojik ve cinsel tacize ugramamala-
ri ve bu tur tacizlere ugramis olanlarnin daha
fazla zarar gérmemeleriicin gerekli 6nlemleri
almakla yukumludur.” hukmunden hareketle,
isverenin yonetim hakkinin sinirininisginin ki-
siliginin korunmasi oldugu sonucuna varmak
mumkundur. Dogal sonucu olarak, isveren, is-
¢inin kisilik haklarina aykir talimat veremez'”.

isverenin, ayni isyerinde veya isletmede ca-
lisan iscilere, objektif ve hakli olmayan se-
beplere dayanarak farkli islemde bulunmasi
yasaktir. S6z konusu yasagin temelinde esit
davranma borcu yer almaktadir. Anayasa’nin
10. maddesi, herkesin birtakim sebeplere
bagli olarak aynm gézetmeden esit oldugu-
nu soyler. Keza is Kanunu ve Turkiye insan
Haklar ve Esitlik Kurumu Kanunu'nda da
ayrnim yapilmayacagina iliskin dazenlemeler
mevcuttur. 6356 sayili Sendikalar ve Toplu is
Sozlesmesi Kanunu 25. maddesinde de sen-
dikaya Uye olan/ olmayan isciler arasinda da
ayrnim yapilmamasini emrediyor', Esas olan,
esitler arasinda esitligin saglanabiliyor olma-
sidir. Esitlik, is Kanunu’ndaki haller bakimin-
dan mutlaktir fakat diger durumlarda nispidir.
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Rights and Equality Institution of Turkey both
contain anti-discrimination provisions. Article
25 of the Trade Unions and Collective Bar-
gaining Agreement Law No. 6356 forbids
discrimination against employees based on
whether or not they belong to a union. The
most important thing is that equality may be
accomplished between equals. In terms of
the Labor Law, equality is absolute in some
situations but relative in others.

While exercising its management prerogative,
the employer must uphold the duty of equal
treatment’®. A bonus, for instance, is a sum
of money given to a worker to acknowledge
their efforts during a particular timeframe or
for a specific purpose. The idea of equitable
treatment will be taken into consideration,
however if one person performs better than
another while producing less, the lower
worker may receive a lesser wage. The Labor
Law’s Atrticle 5% prohibition against discrim-
ination will not be in doubt in this instance.

The Labor Law also addresses authorisa-
tion for job searching?'. The law states that
a job search permit cannot be used for less
than two hours per day; it may be combined
with other times or used for two hours each
day. The employee who wants to use col-
lectively is required to tell the employer of
the circumstances and time his request to
correspond with the days before the day he
would quit the employment. If the employee
does not wish to use the job search authori-
zation jointly, the timing may be negotiated
with a contract. In the absence of a clause in
the contract, the employer may choose how
much time will be spent exercising the man-
agement authority?2

B. Alteration to Working Con-
ditions, Employer Order, and
Extended Management Right

According to the second paragraph of Arti-
cle 22 of the Labor Law, the parties may at
any time agree to modify the working condi-
tions. The extent to which the management
right can modify an employment contract
will be defined in this way. On issues falling
under the purview of the management right,
the employer may come to unilateral agree-
ments. In this situation, the employee is re-
quired to follow the employer’s directions?.

isveren, yonetim hakkini kullanirken esit dav-
ranma borcuna uymalidir'®. Ornegin, ikramiye,
belirli ddnemlerde veya bazi 6zel nedenlerle
iscinin calismasini ¢édullendirmek Uzere ya-
pilan 6demedir. Esit davranma ilkesi dikkate
alinacaktir, fakat birisginin performansi daha
yuksek digerinin daha dusuk verimde oldugu
durumlarda dusuk alana daha az ucret veri-
lebilir, isbu ornekte is Kanunu 5. maddedeki?®
ayrimcilik yasagi s6z konusu olmayacaktir.

is Kanunu'nda duzenlenen baska bir konu
is arama iznidir?'. Kanun'a gore is arama izni,
gunde iki saatten az olamaz; her gun iki saat
olarak veya sureleri birlestirerek kullanilabi-
lir. Toplu kullanmak isteyen isci, istegini isten
ayrilacagigunden énceki gunlere rastlatmak
ve durumu isverene bildirmekle yukumladar.
Eger isci, is arama iznini toplu kullanmak is-
temiyorsa is arama izninin ne zaman kullani-
lacagi sozlesme ile kararlastinlabilir. Sozles-
mede hukum bulunmamasi halinde isveren
yonetim hakki kapsaminda kullanilacagi za-
mani belirleyebilir?2.

B. Calisma Kosullarinda Degi-
siklik ve isverenin Talimati ve
Genisletilmis Yonetim Hakki

is Kanunu'nun 22. maddesinin 2. fikrasinda
taraflarin anlasarak ¢alisma kosullarini her
zaman degistirebilecegi yer almaktadir. Bu
sekilde is sdzlesmesinin yonetim hakki kap-
saminda degistirilmesinin siniri ¢izilmis ola-
caktir. isveren yonetim hakki kapsamindaki
konularda tek tarafli duzenlemeler yapabilir.
isci de isverenin bu kapsamda verdigi talimat-
lara uymak durumundadir?,
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Change registrations increase the employ-
er's authority to dispense instruction?:.
Through records of change, it might be able
to issue directives that are outside the man-
agement'’s authority. In doctrine and judicial
decisions, the termis referred to as a “extend-
ed management right”. We can define it as
the issuance of instructions that go beyond
the management right through change re-
cords, or as the employer making provisions
in the employment contract that allow him to
change the working conditions as needed?.

A significant change in working conditions
could be used maliciously by employers
against employees?. In order to protect the
rights of the vulnerable worker, it is essential
to provide a balance of interests. According
to the first sentence of Article 22 of the Labor
Law, a fundamental change in working con-
ditions can only be made with written notice
to the employee. It is also emphasized that
the employee is not bound by a change that
is not in compliance with the form and is not
acknowledged in writing by the employee
within six working days?. Even while the
employer has the discretion to act alone and
without consulting the employee, it is nev-
ertheless required to abide by the honesty
criterion when making secondary, non-es-
sential changes.

Article 2 of the TCC will be violated by re-
cords that alter the employment and wage
performances of the elements of the em-
ployment contract and interfere with the
element of order and balance in the employ-

IS SOZLESMELERINDEKI DEGISIKLIK KAYITLARI VE
ISVERENIN GENISLETILMIiS YONETIM HAKKI

isverenin talimat verme hakki, degisiklik kayit-
lanyla genislemektedir?%. Degisiklik kayitlari
vasitasiyla yonetim hakkini agsan talimatla-
rin verilmesi s6z konusu olabilir. Doktrinde
ve yargl kararlarinda “genisletilmis yonetim
hakki” olarak nitelendirilen terimi, degisiklik
kayitlan vasitasiyla yonetim hakkini asan ta-
limatlarin verilmesi olarak veyahut gerektigi
hallerde isverenin is sdzlesmesinde calisma
kosullarinda degisiklik yapabilecegine dair
duzenleme yapmalari olarak ifade edebiliriz?.

Calisma kosullarindaki esasli degisiklik isve-
renlerin kota niyetli olarak isci aleyhine kul-
landig bir arag haline donusebilir?®. Zayif du-
rumda olan iscinin haklarinin sémurtulmemesi
adina menfaat dengesi saglanmasi gereklidir.
is Kanunu’nun 22. maddesinin 1. fikrasinda
ise calisma kosullarinda esasli degisikligin
ancak isciye yazili bildirimle olabilecegi be-
lirtilmis olup sekle uygun olmayan ve isci ta-
rafindan alti isgunu iginde yazili olarak kabul
edilmeyen degisikligin isciyi baglamadigi
vurgulanmistir?. isveren, yonetim yetkisine
dayanarak esasli olmayan ikincil nitelikteki
degisiklik i¢in is¢inin onayl olmadan tek ta-
rafli sekilde yetki kullanabilse dahi durustluk
kuralina uymalidir.

is sozlesmesinin unsurlarindan is gérme ve
Ucret edimlerini degistiren, is iliskisindeki
duzen ve denge unsuruna mudahale niteli-
gindeki kayitlar, TMK'nin 2. maddesine aykiri
olacaktir?®, Yargitay'in yerlesmis ictihatlari, is
sOzlesmesindeki calisma kosullarinda degi-
siklik kayitlarinin duzenlenebilecegine dair
bir hukam varsa, isverenin genisletilmis yo-
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ment relationship?. According to the Court
of Cassation’s established case law, if the
employment contract contains a clause that
allows for the regulation of changes to work-
ing conditions, the employer will have an ex-
panded management right. The expanded
management right should be used objective-
ly to prevent the employer from abusing the
management right, and the implementation
of the contract provision to terminate the
employee’s employment contract will be
considered as an abuse of the employer’s
management rights?°.

In summary, the Court of Cassation refers
to the employer’s ability to modify working
circumstances under the terms of an employ-
ment contract as the employer’s “extended
management right”*°. The employer reserves
the right to unilaterally change the working
conditions when an employment contract
with an extended management right is
signed. Based on the assumption that the
employee has given his or her consent, the
employer is able to do this without violating
Article 22 of the Labor Law®'. The Supreme
Court acknowledges that this circumstance
is legitimate, but it adds that it will only be
legitimate if the contract’s restrictions are up-
held and the right is not misused®2

C. Evaluation in the Context
of Generally Accepted Trad-
ing Practices

Governing change records, the TCO's rules
regarding general transaction requirements
are also crucial. The general transaction
conditions outlined in TCO Articles 20 to 25
must be open to examination in situations
where the change records are a part of fixed
contracts®. In the context of the freedom of
contract established for use in several future
contracts that are similar to this one, general
transaction conditions are the contractual
provisions that one party unilaterally writes
and provides to the other party but that the
other party is free to reject. The employee
must be given a clear explanation of the ex-
istence of the conditions under Article 21 of
the TCO, given the opportunity to learn the
content, and required to accept the condi-
tions associated with it in order for the hid-

netim hakki s6z konusu olacagindan bahisle
isverenin yonetim hakkini kétuye kullanmasi
adina ve so6zlesmedeki sinirlara uymasini sag-
lamak kaydiyla genisletilmis yonetim hakki-
nin objektif olarak kullanilmasi gerektigine,
iscinin is sozlesmesini feshetmeyi amacglamak
icin s6zlesme hukmunun uygulamaya konul-
masinin, isverenin yonetim hakkinin kétaye
kullanilmasi niteliginde olduguna karar ver-
mektedir?®.

Kisacasi isverenin is s6zlesmesinde calisma
kosullarinda degisiklik yapma hakkini Yargi-
tay “isverenin genisletilmis yonetim hakki”
olarak kullanmaktadir®. Genisletilmis yone-
tim hakki ile is s6zlesmesi imzalanirken is-
veren degisiklik yapma kaydini sakli tutarak
iscinin onayini aldigini varsaymakta ve buna
dayanarak degisiklik esasli olsun ya da olma-
sin is Kanunu 22. maddeye gitmeden tek taraf-
li olarak ¢alisma kosullarini degistirebilmek-
tedir®'. Yargitay da bu durumu gecerli kabul
etmekle birlikte sdzlesmedeki sinirlara uymak
ve hakkin kétuye kullanilmamasi kaydiyla ge-
cerli olacagini ifade etmektedir®2.

C. Genel islem Kosullari Kap-
saminda Degerlendirme

TBK'nin genel islem kosullarina iligkin du-
zenlemeleri, degisiklik kayitlari acisindan da
onem arz etmektedir. Degisiklik kayitlarinin
maktu sozlesmelerde yer aldigi durumlarda
TBK m.20 ila m.25'te duzenlenmis olan ge-
nel islem kosullari denetimine tabi tutulmasi
gerekmektedir®3. Genelislem kosullari, ileride
¢cok sayidaki benzer sdzlesmelerde kullanil-
mak amaciyla duzenlenen so6zlesme 6zgurlu-
gu kapsaminda bir tarafin tek tarafli hazirlayip
karsi tarafa sundugu fakat karsi tarafin imza-
lamak zorunda olmadigi s6zlesme hukamle-
ridir. Degisiklik kayitlarindaki sakli kayitlarin
gecerliligi TBK'nin 21. maddesi kapsamindaki
kosullarin varligr hakkinda isciye acgik¢a bilgi
verilmesi, icerigini 6grenme imkani saglan-
masi ve is¢inin buna iliskin kosullar kabul
etmesine baglidir; aksi takdirde, genel islem
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den records in the change records to be val-
id. If not, the specified stored records, which
are general transaction conditions, will be
regarded as unwritten.

Change records in fixed contracts that have
been produced in advance and have the
same provisions for workers will be governed
by the TCO’s general terms and conditions.
To the degree that they contain varied per-
sonalized working circumstances, amend-
ment records that broaden the employer’s
ability to manage may be admissible in the
contracts that are written independently for
each employee. It should be highlighted that
itis not meant to get around the Labor Law or
the TCO's mandatory clauses for fixed con-
tracts, which just alter the contract’s wording
and retain the same content. This circum-
stance was anticipated and attempted to
be avoided in the second paragraph of TCO
article 20. It is also indicated that the terms
of such contracts do not exclude them from
being considered as a general transaction
requirement. With regard to the employer’s
expansion of the management right with the
change records and that it should differ in
terms of content, it is necessary to prepare
a unigue employment contract for each em-
ployee. However, the use of the right is limit-
ed because the records must adhere to the
standards of objectivity and honesty. We rec-
ognize that the documents should be read
strictly®*. For instance, unilateral changes to
employment records that result in a reduc-
tion in the worker’s pay are not accepted, but
modifications to individual employment con-
tracts that result in the transfer of the worker
to a different workplace may be.

Employers must provide instructions to em-
ployees and ensure that they follow those
instructions in line with the dependence
component if they use the authority to up-
date records within the parameters of the
extended management right in accordance
with the norms of honesty®. If the employ-
ee disregards the instructions, a violation of
the employment contract’s requirement that
they perform their jobs will become appar-
ent, giving the employer the chance to ter-
minate the agreement with good reason?.

iS SOZLESMELERINDEKI DEGISIKLIK KAYITLARI VE
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kosulu niteligindeki belirtilen sakli kayitlar
yazilmamis sayilacaktir.

isciler icin 6nceden hazirlanmis maktu nite-
likte, ayni hukumleri iceren sdzlesmelerde
yer alan degisiklik kayitlar, TBK genel iglem
kosullan hukumlerine tabi olacaktir. Her isgi
icin ayri ayr hazirlanan sézlesmelerde, kisi-
sellestirilmis farkli calisma kosullar icerdigi
olcude isverenin yonetim hakkini genisleten
degisiklik kayitlari gecerli olabilecektir. Fakat
sadece sdzlesme metni degistirilip icerik ola-
rak ayni olan maktu s6ézlesmeler bakimindan
is Kanunu’nu ve TBK'daki emredici hukimleri
dolanma amaci tagimadigina dikkat edilmeli-
dir. TBK'nin 20. maddesinin 2. fikrasinda isbu
durum 6ngorulerek engellenmek istenmistir;
bu tar s6zlesmelerin icerdigi hukumlerin ge-
nelislem kosulu sayilmasini engellemedigini
de belirtmistir. isverenin degisiklik kayitlar
ile yonetim hakkini genisletmesi hususunda
herisciicin ayri bir s6zlesme hazirlanmasi ve
icerik yonunden farklilik arz etmesi gerekti-
gini, kisisellestirilmis is sozlesmesi ile mum-
kun olabilecegini ancak kayitlarin objektif iyi
niyet ve durustluk kurallarina uygun olmasi
gerektiginden hakkin kullaniminin sinirsiz ol-
madigini hatta sinirsiz yetki veren kayitlarin
gecersiz sayilacagindan hareketle kayitlarin
daryorumlanmasi gerektigini anlamaktayiz3“.
Ornegin iscinin tcretinde indirime yol agan
tek tarafli degisiklik kayitlari gecerli kabul
edilmez, fakat iscinin baska isyerine nakle-
dilmesine iligkin bireysel is s6zlesmelerinde
degisiklik kayitlar gegerli olabilecektir.

isverenin genisletilmis yonetim hakki kapsa-
minda degisiklik kayitlar yetkisini durustluk
kurallarina uygun kullanmasi durumunda
isciye talimat vermesi ve is¢inin de talimat-
lara bagimlilik unsuru uyarinca uymasi ge-
rekecektir®. Iscinin talimatlara uymamasi
durumunda is s6ézlesmesinin unsuru olan i
gorme borcuna aykirilik gindeme gelecektir
ve isveren is sdzlesmesini hakli nedenle fes-
hetme imkanina sahip olacaktir3®,

Yargitay'inictihatlarini degerlendirdigimizde
de ilk baslarda degisiklik kayitlarinin gecerli
olmadigi yonde kararlar verilse de daha sonra
bu goérusunde degisiklige gitmistir ve degisik-
lik kayitlarini isverenin genisletilmis yonetim
hakki kapsaminda gecerli kabul ettigi yonde
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When we assess the Supreme Court’s case
law, we see that even though it initially held
that the change records were invalid, it later
altered its mind and held that they were valid
within the bounds of the employer’s extend-
ed management prerogative®” Attention was
drawn to the Supreme Court’s opposite rul-
ing on this matterin 2017, butin that ruling, it
accepted the provision of the collective bar-
gaining agreement that permits the worker
to make significant changes to working con-
ditions as invalid on the grounds that it is in
conflict with the rule in Article 22 of the Labor
Law. Since the modification records will be
regarded as valid both in the doctrine ac-
cording to the majority opinion and in the
majority judgment of the Supreme Court, it
is common for such records to exist in prac-
tice®.

The employee’s job debt, which is a crucial
component of the employment contract, is
impacted when employers change working
circumstances by employing hidden data®®.
The management right may be increased
or decreased by the employer by means
of the employment contract and collective
bargaining agreement. The employer has the
option to prolong the management authority
by posting a modification to the employment
contract®, Although the majority of authors
agree that the modification records in the
doctrine are genuine, there are divergent
views on whether or not they are. This dis-
agreement stems from the fact that the final
sentence of the 22nd article of the Labor Law
draft states that “the aforementioned rules
shall not apply in circumstances where the
employer’'sright to adjust the working condi-
tions is reserved”. It is a provision, although

kararlar vermistir. 2017 yilinda Yargitay'in bu
konuya iliskin aksi yonde karar dikkat ¢cek-
mistir®’, fakat isbu kararda is¢inin ¢calisma
kosullarinda esasli degisiklik yapabilmesine
musaade eden toplu is s6zlesmesi hUkmuanu
is Kanunu’nun 22. madde hukmune aykiri
oldugu gerekgesiyle gecersiz kabul etmis-
tir. Netice itibariyle degisiklik kayitlar gerek
ogretide cogunluk goruse gore gerekse de
Yargitay cogunluk kararinda gecerli sayilaca-
gindan hareketle isbu tur kayitlarin uygula-
mada mevcut olmasi olagandir®e,

isverenler sakli kayitlar kullanarak calisma
kosullarinda degisiklik yapmaktadir, bunun
sonucu olarak da ig s6zlesmesinin esasli un-
suru olan is¢inin is gérme borcu etkilenmek-
tedir®. isveren, yonetim hakkini genisletmek
veya sinirlandirmak igin is s6zlesmesi ve toplu
is sozlesmesini arac olarak kullanabilmekte-
dir’. isverenin is sozlesmesinde degisiklik
kaydi koyarak yonetim hakkini genigletmesi
mumkundur. Doktrinde degisiklik kayitlarinin
¢ogu yazar tarafindan gecerli oldugu kabul
edilse de gecerli olup olmadigi konusunda
gorus ayriliklar bulunmaktadir. Bu gorus ay-
nliginin temelinde yer alan husus ise is Ka-
nunu’nun taslaginda 22. maddenin son fikra-
sinda yer alan “isverence ¢alisma kosullarinin
degistirilmesi hakki sakli tutuldugu hallerde
yukardaki hukumler uygulanmaz.” hukmu-
dur, fakat bu hukum daha sonra taslaktan
cikanlmistir. Cogunluk goras, is sdzlesme-
nin kurulmasi ile is sdzlesmesinin sonradan
degistirilmesi hususlarinin farkli oldugunu
belirtmekle beraber is s6zlesmesinin sonra-
dan degistirilmesi konusunun is Kanunu 22.
maddede yer aldigini ve isbu hukiim uyarinca
degisiklik kayitlarinin hukmun kapsaminda
olmadigini belirtmekte ve degisiklik kayitla-
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the draft later did not include this particu-
lar clause. The subject of the subsequent
amendment of the employment contract
is included in the 22nd article of the Labor
Law, and while the majority opinion claims
that the establishment of the employment
contract and the subsequent amendment of
the employment contract are distinct. It ac-
knowledges that the change records may be
legitimate as long as they are fair, as it would
violate the freedom of contract if the change
records were wholly invalid. It declares that
the change records are not covered by the
provision in line with this provision*'.

A rule stating that the change records al-
lowing the employer to make modifications
unilaterally may be invalid is found in Article
24 of the TCO. Article 24 is as follows, “Re-
cords in a contract with general transaction
conditions or in a separate contract that au-
thorize the organizer to unilaterally change
a provision of the contract containing the
general transaction conditions or introduce
anew regulation against the other party shall
be deemed not written”. Although there are
opposing views, it is important to note that
the majority of judicial decisions hold that
standard employment contracts cannot be
changed or, at the very least, must take into
account this legal requirement, and that sig-
nificant changes to working conditions must
be made in accordance with Article 22 of the
Labor Law. We are aware of that because
they are governed, changes may be made
to specific, individual employment contracts.

Records allowing unilaterally modifying
working conditions against the employee,
according to Prof. Dr. Sarper Suzek (“Stizek”),
will be null and void. According to Prof. Dr.
Sukran Erturk, Articles 24 and 21 of the TCO
should be considered as a whole.

According to Article 399 of the TCO, which
governs the employer’s right to manage, the
employer may make arrangements regarding
how the work is done and how the employees
behave. Employees are also required to abide
by these standards in accordance with the
principles of honesty*2 In other words, if the
employer gives a directive that is against the
law, morals, or public order*, the employee
is not required to follow that directive*4. Other
restrictions on the employer's management
rights include the responsibility to inform?,
act equally*® and adhere to the proportional-
ity principle. For instance, the idea of equal
treatment is incorporated in Article 5 of the

IS SOZLESMELERINDEKI DEGISIKLIK KAYITLARI VE
ISVERENIN GENISLETILMIS YONETIM HAKKI

rnin tamamen gecersiz sayilmasi sdzlesme
ozgurlugune aykirilik olacagindan bahisle
hakkaniyete uygun olmasi kaydiyla gecerli
olabilecegini kabul etmektedir*’.

TBK 24. madde hukmunde, isverene tek ta-
rafli degisiklik yapma yetkisi veren degisiklik
kayitlarinin gecersiz olabilecegine iliskin du-
zenleme vardir. isbu 24. madde; “Genelislem
kosullarinin bulundugu bir s6zlesmede veya
ayri bir s6zlesmede yer alan ve duzenleyene
tek yanli olarak karsi taraf aleyhine genel is-
lem kosullari iceren s6zlesmenin bir hukmu-
nu degistirme ya da yeni dizenleme getirme
yetkisi veren kayitlar yazilmamig sayilir”. Aksi
yonde gorusler olmasina ragmen, cogunlu-
gu olusturan yargi kararlarinda, isbu yasal
duzenleme g6z 6nunde bulundurularak tip
is sbzlesmelerinde veya herhangi bir durum-
da degisiklik kayitlarinin yer alamayacagi ve
calisma kosullarinda esasli degisikliklerin is
Kanunu 22. maddesine uyularak gercekles-
tirilecegi vurgulanir, fakat TBK 24. madde
hukmunde genelislem kosullar duzenlendi-
giicin bireysel kisisellestirilmis is sozlesmele-
rinde degisiklik kayitlarina yer verilebilecegini
anlamaktayiz.

Prof. Dr. Sarper Suizek (“Stizek”), is¢i aleyhine
tek tarafli olarak calisma kosullarini degistir-
me yetkisi veren kayitlarin gegersiz olacagini
belirtmektedir. Prof. Dr. Sukran Erturk, TBK'nin
24. maddesiile 21. maddesinin butun olarak
degerlendirilmesi gerektigini sdylemektedir.

isverenin yonetim hakki TBK'nin 399. madde-
sinde igverenin, isin gorulmesi, iscilerin dav-
raniglari ile ilgili duzenleme yapilabilecegini
duzenlemistir. isgiler de bu duzenlemeleri du-
rustluk kurallarina uygun sekilde yerine getir-
melidir2. Bagka bir ifadeyle isverenin verecegi
talimatin hukuka, ahlaka, kamu duzenine ay-
kinlik icermemesi“® gerekir aksi takdirde isci
talimata uymak zorunda degildir*. isverenin
yonetim hakki élcululuk ilkesi*®, esit davran-
ma“*® yakamlalugu ve bilgilendirme yukum-
lulugu gibi sinirlamalara da tabiidir. Ornegin
is Kanunu'nun 5. maddesinde esit davranma
ilkesiyer almaktadir. Bu dogrultudaisciler ara-
sinda keyfi aynimlar yapilmasi yasaktir, fakat
isveren ayrica isyeri disindaki 6zel yagamina
iliskin duzenlemeler yapamayacaktir.
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Labor Law, and in this regard, arbitrary dis-
parities between employees are forbidden.
However, the employer is not permitted to
make arrangements regarding the employ-
ee'’s private life outside of the job.

D. Reserving the Right to
Make Modifications

New consumer requirements, new occu-
pations, and new production methods all
develop in response to economic, techni-
cal, and health developments®. As a result,
it is impossible for it to have no impact on
the labor legislation and our commercial
lives, which make up the majority of our
lives. Flexible agreements are necessary to
respond to shifting market conditions be-
cause it is impossible to foresee everything
and assess all the issues that may occur lat-
er while establishing a commercial connec-
tion*8, The employer may be permitted to
change the working conditions unilaterally
since it is impossible for the parties to agree
on all the specifics after the essential aspects
have been set in the employment contract;
this power to change fosters innovation“.
Change records could be the clauses that
the parties inserted when they were creat-
ing the contract. Within the context of the
enlarged management right, the employer’s
ability to offer workers instructions that go
beyond what is permitted by law and to alter
working circumstances is assessed. The em-
ployee must follow the directions given; oth-
erwise, the employee’s termination with just
cause will result from the worker's failure to
do so. Records should be handled in accor-
dance with the employee’s individual rights
in situations where the employer is permit-
ted to modify the workplace®. Records that
worsen the worker’s condition prior to the
modification may be deemed invalid since
they are in breach of TCO Articles 25 and
27/2. According to Article 27 of the TCO, the
punishment for breaking it is final nullity. The
contract has no impact if it is declared to be
final nullity. Any party with a stake in it may
make the claim; no formal declaration or le-
gal action is required to prove its legitimacy.
Similar to that, even if a lawsuit is filed, the
judge will consider it ex officio. Additionally,
it's critical that workplace change records
don’t violate an employee’s privacy rights.
The Constitution and the TCC both guaran-
tee the protection of personal rights at this
time.

D. Degisiklik Yapma Hakkinin
Sakli Tutulmasi

Ekonomik, teknolojik, saglik gibi degisimlere
bagli olarak yeni tuketim ihtiyaclan dogmak-
ta, yeni calisma alanlar ortaya ¢cikmakta ve
yeni Uretim teknikleri ortaya ¢ikmaktadir®’.
Dolayisiyla hayatimizin bayuk cogunlugunu
olusturan is hayatinin, is hukukunun etkilen-
memesi imkansiz olmaktadir. is iligkisi kuru-
lurken her seyi 6ngoérmek, sonradan ¢gikacak
sorunlarin hepsini analiz etmek mumkun
olmadig! icin degisen piyasa kosullarina
uyum saglamak adina esnek duzenlemeler
gerekmektedir®, is stzlesmesinde esasli un-
surlar duzenlendikten sonra tum ayrintilarin
taraflarca belirlenmesi mamkun olmadigiicin
isverene calisma sartlarinin tek tarafli degisti-
rilmesiicin yetki verilebilir; bu degisiklik hakki,
yenilik dogurucu nitelikte bir haktir*®. Degi-
siklik kayitlari so6zlesmenin kurulmasi sure-
cinde taraflarin s6zlesmeye koydugu hukim
olabilir. isverenin isgiye yonetim hakkini asan
talimatlar verebilmesi ve ¢calisma sartlarinda
degisiklik yapabilmesi hakki, genisletilmis yo-
netim hakki kapsaminda degerlendirilir. isgi
verilen talimatlara uygun davranmalidir, aksi
takdirde iscinin talimatlara uymamasi hakli
nedenle feshi guindeme getirecektir. isyeri
degisikligi hususunda igverene yetki verilen
hallerde iscinin kisilik haklar bakimindan ka-
yitlarin ele alinmasi gerekir®. is¢inin degisik-
likten onceki halini agirlastirici nitelikteki kayit-
lar, TBK'nin 25. maddesi ve 27/2. maddesine
aykirilik olusturacagi sebebiyle gecersizligi
ileri surulebilecektir. TBK'nin 27. maddesine
aykintigin yaptirimi, ayni maddede de belir-
tildigi zere kesin hukumsuzluktar. Kesin hu-
kumsuzluk yaptinmi ise sézlesmenin hukim
ifade etmemesi anlamina gelmektedir. ilgili
herkes tarafindan ileri surtlebilecektir ve de
hukumsuazlugun varligi icin herhangi bir be-
yana veya dava agmaya gerek olmayacaktir.
Keza dava acilsa dahi hakim re'sen dikkate
alacaktir. isyeri degisiklik kayitlarinin isginin
kisilik haklarina zarar vermemesi de dnemli
hususlardan biridir. Bu noktada kisiligin ko-
runmasi Anayasa ve TMK'da da guvence al-
tina alinmis bulunmaktadir.
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E. Record-Change Procedure

As stated in the reason for Article 22 of the
Labor Law, it allows for the continuance of
the employment contract by changing the
working conditions rather than allowing
the employer to directly terminate the con-
tract in unfavorable circumstances®'. If the
employee rejects the change, the employer
may revoke it by stating in writing that the
change was made for a good cause within
the notification time if the employee does not
agree with it52 There is no need for a specif-
ic procedure if the employer is permitted to
make adjustments during the creation of the
employment contract since the employer
has been given advance consent with regard
tothe relevant records. In contrast, if such au-
thority is not granted, the employer will need
to make significant changes and must follow
the procedure outlined in Article 22 of the La-
bor Law. The employee is protected by this
Article 22 provision, as is clear.

iS SOZLESMELERINDEKI DEGISIKLIK KAYITLARI VE
iISVERENIN GENISLETILMIS YONETIM HAKKI

E. Degisiklik Kayitlarinda
Usul

is Kanunu 22. madde gerekgesinde, isvere-
nin olumsuz durumlarda s6zlesmeyi dogru-
dan feshetmesi yerine calisma kosullarinda
degisiklik yaparak is s6zlesmesinin devam
etmesini ®ngormektedir®". isci degisikligi ka-
bul etmezse isveren bu degisikligin gecerli
bir nedene dayandigini yazili olarak bildirim
suresi icinde aciklayarak feshedebilir®2. is
sOzlesmesi hazirlanirken isverene degisiklik
yapma yetkisi verildiyse s6z konusu kayitlarla
usule gerek yoktur. Fakat boyle bir yetki ta-
ninmadigi hallerde isveren esasli degisiklige
gitmek durumunda kalacagi igin is Kanunu
22. maddede belirtilen usule uymasi gere-
kecektir. Anlasildigi Uzere isbu 22. madde
hukmu is¢iyi korumaktadir.

Additionally, it’s critical that workplace change records don’t vi-
olate an employee’s privacy rights. The Constitution and the TCC
both guarantee the protection of personal rights at this time.

Isyeri degisiklik kayitlarinin iscinin kisilik haklarma zarar verme-
mesi de onemli hususlardan biridir. Bu noktada kisiligin korun-
masi Anayasa ve TMK’da da giivence altina alimmis bulunmaktadir.

F. Change Application Record

Making a binary distinction is important
in order to deal with the outcomes of the
change records that the employer produced
in line with the law. If the worker abides by
the change record, or rather if they continue
their employment relationship, the contract
will continue to be valid under the new cir-
cumstance and a new contract won't be on

F. Degisiklik Kaydinin Uygu-
lanmasi

Hukuka uygun sekilde isverenin yaptig de-
gisiklik kayitlarinin sonugclarini ikili bir ayrim
yaparak ele almak gerekir. icerik yontinden
hukuka uygun ve durustluk kurali ile hakka-
niyet ilkeleri gozetilerek yapilmis degisiklik
kaydi varsa isci bu sekildeki degisiklik kay-
dina uyar, daha dogrusu is iliskilerini devam
ettirirlerse, sdzlesme aynen yeni kosulla ge-

MAKALELER

A

DiPNOT

47 Ramazan Yucel, Calisma Kosul-
larinda Esasli Degisiklik ve Degisiklik
Feshi, istanbul Aydin Universitesi Hu-
kuk Fakultesi Dergisi, C. 3, S. 1, 2017,
s. 56.

48 Yucel, s.56.
49 Cotuk,s.78.
50 Ates, s.403.
51 Yucel, s.50.

52 Ates, s.412.

2023 WINTER 215



ARTICLES

PART 14

y'

FOOTNOTE

53 Yucel, p.61.
54 Cotuk, p. 125.
55 Cotuk, p.28.

56 Yucel, p.50.

MODIFICATION RECORDS IN THE EMPLOYMENT CONTRACTS
AND THE EXTENDED MANAGEMENT RIGHT OF THE EMPLOYER

the table if there is a change record that com-
plies with the law in terms of content and has
been made by adhering to the principles of
honesty and equity®®. According to the spe-
cific circumstances, the employer may be
allowed to apply for the justified termination
reasons outlined in Article 25 of the Labor
Law if the employee fails to comply with the
change in this feature, which will constitute
a violation of the employment commitment.
Termination for a good reason is a disruptive
innovation right that allows for the immedi-
ate termination of a fixed or indefinite-term
employment contract when one of the par-
ties finds it impossible to maintain the em-
ployment relationship in accordance with
the principles of good faith or when the con-
tinuation of the employment relationship is
not expected from the parties®. The employ-
er will not be required to provide severance
and notice pay in these circumstances. The
cause for termination must be made explic-
it in terminations carried out in accordance
with Article 18 of the Labor Law, which gov-
erns terminations with a valid reason. Both
terminations will give the employee the op-
portunity to sue for rehire. Fixed-term con-
tracts; may come to an end as a result of a
mutual revocation agreement, the passing of
one party, the expiration of a specified time-
frame, the completion of the job, or the reali-
zation of a specific occurrence. It will become
an indefinite-term employment contract if
the agreement is maintained after the fixed-
term contract’s time period has passed. The
amendment annulment provisions outlined
in Article 22 of the Labor Law are not appli-
cable to fixed-term employment contracts.
Termination with notice is also a part of the
proposed modification mentioned in Article

cerli olmaya devam eder, yeni bir sézlesme
gundeme gelmez®s. Bu 6zellikteki degisiklige
isci uymazsa is gorme borcuna aykirilik olug-
turacak ve somut olaya gore isveren, is Ka-
nunu’nun 25. maddesinde duzenlenen hakli
fesih sebeplerine basvurabilecektir. Hakli ne-
denle fesih, durustluk kurallar geregi s iligki-
sini surdurmenin taraflardan biri icin gcekilmez
hale gelmesi veya is iliskisini surdurmenin
taraflardan beklenemeyecedi hallerde belirli
veya belirsiz sureli is s6zlesmesini derhal fes-
hetme imkani veren bozucu yenilik doguran
hak olarak ortaya ¢ikars“. isveren bu durumlar-
da kidem ve ihbar tazminati 6demek zorunda
olmayacaktir. is Kanunu’nun 18. maddesinde
duazenlenen gecerli nedenle feshe dayana-
rak yapilacak fesihlerde, fesih sebebi acikga
ortaya konulmalidir. isci her iki fesinte de ise
iade davasi acabilecektir. Belirli sureli s6z-
lesmeler; taraflardan birinin 6lumuyle, belirli
surenin sona ermesiyle, isin tamamlanmasiy-
la, belirli bir olgunun gerceklesmesiyle, ikale
sOzlesmesiyle sona erebilir. Eger belirli sureli
sozlesmede belirlenen sure dolmasina rag-
men sdzlesmeye devam edilirse belirsiz sureli
is sozlesmesine donusecektir. Belirli streli is
sozlesmelerinde is Kanunu’nun 22. madde-
sinde duzenlenen degisiklik feshi hukumleri
uygulama alani bulmayacaktir. isbu 22. mad-
dede belirtilen degisiklik teklifi, bildirimli feshi
de barindirmaktadir. Sorun olusturan konu
ise; belirli sureli sozlesmelerin bildirimli fesih
yoluyla sona erdirilememesidir. Dolayisiyla
degisiklik feshiile sozlesmede esasli degisik-
lik yapilmasiimkani bulunmamaktadir. Belirli
sureliis s6zlesmelerinin ¢calisma kosullarinda
esasli degisiklik yapilabilmesi igin taraflarin
anlasmasi gereklidir. isginin rizasi olmadigi
takdirde éneriden énceki hukumlerin uygu-
lanmadigi gerekgesiyle temerrut olusacaktir
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22. The fact that fixed-term contracts cannot
be terminated by notice of termination is the
difficulty. Therefore, the termination of the
amendment precludes any material changes
to the contract. Fixed-term employment con-
tracts may not be modified in a material way
except with the consent of the parties. If the
employee declines, a default will take place
because the provisions prior to the propos-
al are not applied, and the employee will be
permitted to terminate the contract with rea-
sonable cause by making use of the clause in
Article 24's second paragraph, even if there
hasn’t been a fundamental change to the
basis for such termination under the Labor
Law. S/he shall be able to request his fee for
the term of the contract in accordance with
the provisions of the article®®.

G. Adding Changes Where No
Change Record Exists

If there is no record of a modification, the em-
ployer may introduce a significant change to
the agenda. This proposal is an offer, and any
material change must be proposed in writ-
ing®®. In other terms, a proposal is a unilateral
proclamation of intent. All of the components
necessary to submit a proposal for the cre-
ation of the contract under the TCO must be
included in the employment contract. The
proposal in question must include all nec-
essary components of the planned contract
as well as the intention to be bound by the
proposal. When the employee accepts the
suggestion, the modification should take
place. The suggestion will be illegal since
it will not serve the law'’s intended purpose
if it is communicated through methods like
announcements or collective notification.
The notification must be made independent-
ly and with a signature in order to be valid.
According to the Labor Law, there will be
a 6 (six) working day waiting time after the
proposal is made, however due to its relative
imperativeness, this period can be extended
with an employment contract or collective
bargaining agreement. If the employee isn’t
provided a waiting period, the notification
won’t be made and will be deemed void.
The existence of a written proposal is a re-
quirement for the employee’s acceptance of
it. The written statement should be retained
by the employer and made available upon
request. Until a decision is made to extend
the time, if the employee doesn’t respond
within 6 (six) working days or rejects the
change, the proposal will be presumed to

iS SOZLESMELERINDEKI DEGISIKLIK KAYITLARI VE
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ve isci Is Kanunu’nda hakli nedenle fesih se-
bepleri arasinda esasli degisiklik sayilmamig
olsa bile is Kanunu'nun 24. madde 2. fikra
hukmunden yararlanarak s6zlesmeyi hakli
nedenle feshedebilecektir, ayrica TBK'nin
408. maddesi hukumlerince s6zlesme sure-
sine iliskin ucretini de talep edebilecektir®®.

G. Degisiklik Kaydi Bulunma-
digi Halde Degisiklik Yapil-
masi

Degisiklik kaydi olmadigi durumlarda isveren
esasli degisikligi gundeme getirebilir. Esasli
degisiklik teklifi yazili olarak yapilmalidir, bu
teklif oneridir®®. Oneri, diger anlamiyla icap
tek tarafli irade beyanidir. is sozlesmesi, TBK
kapsaminda sozlesmenin kurulmasi icin
Oneride bulunmasi gereken tum unsurlar
tagimalidir. S6z konusu 6neri, yapilmasi du-
sunulen sézlesmenin buttn esasliunsurlarini
icermelidir ve de Onerisiyle bagli olacagina
dairirade tasimalidir. isginin de 6neriyi kabul
etmesi ile degisiklik gergeklesmelidir. Oneri,
ilan veya toplu bildirim gibi yollarla yapilirsa
kanunun amacina uygun olmayacagindan
hukuka aykirilik teskil edecektir. Bildirimin
tek tek ve imza karsiligi yapilmasi gegerlilik
sartidir. Yapilan 6neriden sonra is Kanunu
uyarinca 6 (altr) isgnu bekleme suresi gun-
deme gelecektir fakat bu sure nispi emredici
olmasi sebebiyle is s6zlegsmesi veya toplu
is sozlesmesi ile arttinlabilir. isciye bekleme
suresi verilmemesi halinde bildirim gegersiz
olup yapilmamis sayilacaktir. isginin isbu 6ne-
riyi kabulunun gecerlilik sarti, yazili olmasidir.
isveren, yazili beyaniiscinin 6zliik dosyasinda
saklamali, gerektigi hallerde ibraz etmelidir.
Surenin arttinlmasi yonunde karar verilme-
dikge isgi, 6 (alt1) is gunluk surede sessiz kalir
veya degisikligi kabul etmezse 6neri redde-
dilmis sayilacaktir. isginin sessiz kalmasinin
yorumu 6nemlidir, sayet Yargitay ilk baslarda
iscinin sessiz kalmasinin kabulanlamina gele-
bilecegi yonunde kararlar vermistir. Ogretinin
ise, iscinin sessiz kalip degisikligi uygulamasi
sonrasinda degisiklige itiraz etmesinin du-
rustluk kuralina aykirilik teskil edecegi yonun-
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be rejected. It's critical to consider how the
employee’s silence should be interpreted;
initially, the Supreme Court held that the em-
ployee’s silence mightimply acceptance. On
the other hand, the philosophy holds that it
would go against the principle of honesty if
the employee kept silent and complained to
the modification after it had already been put
into place®. When the Labor Law'’s clause
is interpreted, it is recognized that silence
does not imply acceptance. The employ-
ee’s silence and conformity to the change,
though, may indicate acquiescence. If the
employee rejects the change, the employer
will either renounce the significant change
and stick to the previous terms or terminate
the agreement for a good cause, taking into
account that the change's notification time
was followed. Given that the termination is
only temporary, a good explanation will be
required. Within the context of job security,
a differentiation between the two would be
appropriate. Firstly, the conditions for bene-
fiting from job security; 1- Atleast thirty staff
are present at the workplace 2- The worker
has at least six months of experience 3- The
employee does not act in a capacity that
represents the employer. The fact that the
fundamental change is based on a good rea-
son or that the termination is done for a valid
reason will be taken into consideration if the
employee is covered by employment securi-
ty. If not, the provisions that apply to invalid
termination shall be in effect. The employee
will have the opportunity to sue the employ-
er for the change-related termination in a
reemployment case. In the aforementioned
scenario, it will be determined whether the
termination was justified and not justifica-
tion of the change. The employee will also
be responsible for providing evidence that
the fundamental change is unfair to them.
The employer must hire the employee within
a month or provide compensation, if it can-
not be demonstrated that the termination of
the employment contract was caused by a
legitimate reason. If the prerequisites aren’t
met, an employee who is not protected by
job security may ask for notice, severance,
reimbursement for bad faith damages, or
union compensation. The employment con-
tract will remain in effect with the offer and ac-
ceptance made in light of the major change
even though there is no change record in it.

de gorusleri bulunmaktadir®’. is Kanunu'nda-
ki hukam yorumlandiginda sessiz kalmanin
kabulanlamina gelmeyecegi anlasilmaktadir.
Fakatiscinin degisiklige sessiz kalip degisikli-
@ge uygun davraniglar sergilemesi kabul anla-
mina gelebilecektir. iscinin degisikligi kabul
etmedigi varsayiminda isveren, ya esasli de-
Qisiklikten vazgececek ve is sdzlesmesi eski
hakumlerle devam edecek ya da degisiklik
icin uyulmasi gereken bildirim suresi dikkate
alinarak gecerli nedenle fesih usulu ile feshe-
decektir. Sureli fesih oldugu icin fesih nedeni
olarak hakli degil, gecerli neden aranacaktir.
is guvencesi cercevesinde ikili ayrim yapmak
dogru olacaktir. Oncelikle is glivencesinden
faydalanmanin sartlari; 1-isyerinde otuz veya
daha fazlaisginin ¢alisiyor olmasi 2- is¢ginin en
az altiaylik kideme sahip olmasi 3-iscinin bel-
li konumdaki igveren vekili niteliginde olma-
masl. Isgi is glivencesi kapsamindaysa esasli
degisikligin gecerli nedene dayanmasi veya
feshin gecerli nedenle yapilmasi hususuna
dikkat edilecektir. Aksi takdirde gecersiz fes-
he uygulanan hukimler uygulanacaktir. isci,
isverenin degisiklige iliskin yaptigi feshe karsi
ise iade davasi agabilecektir. S6z konusu da-
vada degisikligin degil, feshin gecgerli nedene
dayandigi hususu irdelenecektir. Esasli degi-
sikligin is¢i aleyhine oldugunun ispat yuku
de iscide olacaktir. is sdzlesmesinin feshinin
gecerli nedene dayandigi ispatlanamazsa
isveren bir ay i¢inde isciyi ise baslatmalidir
veya bu duruma iliskin tazminat 6demek zo-
rundadir. isci is glvencesi kapsaminda de-
gilse kosullar oldugu takdirde ihbar, kidem,
kotu niyet tazminati ya da sendikal tazminat
talebinde bulunabilecektir. is sézlesmesinde
degisiklik kaydi olmamasina ragmen esasli
degisiklige dayali olarak yapilan icap ve ka-
bulile is sdzlesmesi aynen devam edecektir.
Suzek'e gore; is Kanunu'nda derhal fesih
sebebi olarak sayilmamasinin nedeni, is gu-
vencesine tabi olup olmadigina bakilmaksizin
tumisgilerin is Kanunu’nun 22. maddesinden
yararlanabilecek olmasidir.
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According to Suzek, the Labor Law’s Article
22 is available to all employees, regardless
of whether they are covered by employment
security, which is why it is not listed as a
ground forimmediate termination in the law.

H. Workplace Changes
During the Corona Outbreak
Pandemic

Due to the virus's simple and quick transmis-
sion, businesses and even the government
have promoted remote working in conjunc-
tion with the pandemic. It aims to reduce
contact risk in areas like job performance,
breaks, transportation, etc., to preserve the
health of employees and their loved ones,
and to stop work from fully ceasing®t. Regard-
ing working remotely in similar exceptional
circumstances, there are no legal restrictions.
The Ministry of Labor and Social Security
made recommendations to the employer,
such as requiring those who face significant
risks from the pandemic to work from home,
placing visitors from other countries in quar-
antine for 14 days, and limiting the number of
employees who work in the same location. It
is a contentious topic in terms of Turkish Law
and German Law that the employer makes
changes for the transition to remote work-
ing practices in order to safeguard general
health, which is also covered by Administra-
tive Law®®. According to the view in German
law, it is in accordance with the principle
of honesty that the employer performs the

IS SOZLESMELERINDEKI DEGISIKLIK KAYITLARI VE
ISVERENIN GENISLETILMIS YONETIM HAKKI

H. Korona Salgini Pandemi-
sinde Calisma Kosullarinda
Degisiklikler

Pandemi ile beraber igverenler hatta devlet,
virusun kolay ve hizli yayilmasindan dolayi
uzaktan calismayi tesvik etmistir. Hem isin ifa-
si, molalar, ulagim vb. alanlardaki temas riskini
en aza indirmek, ¢alisanlarin ve yakinlarinin
sagligini korumak hem de isin tamamen dur-
masini engellemek amaclanmistir®. Benzer
olaganustu durumlarda uzaktan ¢alismaya
iliskin herhangi bir yasal dizenleme bulun-
mamaktadir. Calisma ve Sosyal Guvenlik Ba-
kanligi tarafindan pandemi surecinde ciddi
risk tastyan kisilerin evden ¢alismalarinin sag-
lanmas, yurt disindan gelen kisilerin 14 gun
boyunca karantinaya alinmasi, ayni mekanda
calisan isci sayisinin azaltilmasi gibi isverene
oneriler verilmistir. idare Hukuku’nun da ko-
nusunu olusturan genel sagligin korunmasi
amaciyla isverenin uzaktan ¢alisma uygula-
masina gegcis i¢in degisiklikler yapmasi Turk
Hukuku ve Alman Hukuku acisindan tartis-
mali bir mesele olmaktadir®®. Alman huku-
kundaki goruse gore, pandemi doneminde
isverenin sozlesmede kararlastirilan yerden
baska bir yerde isin ifasini gerceklestirmesi
duarustluk kuralina uygun bulunmaktadir®®.
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work in a place other than the place agreed
inthe contract during the pandemic period®°.
According to this viewpoint, the employer
will have a broader scope of management
authority under exceptional circumstances,
and the employee will be required to com-
plete the work at a location or time other than
the ones specified in the contract.

IV. CONCLUSION

The employment contract cannot go into
great depth on every topic. COVID-19 pan-
demic recently occurred, and because no
one anticipated such extreme circumstances
in the employment contracts created prior to
the epidemic, arguments and disagreements
grew in number. Within the parameters of
their management rights, the employer has
the ability to control the working environ-
ment by issuing directives. It is possible to
keep track of employment contract mod-
ifications or to notify the employee in the
event of a significant change in the future.
These change records could end up being
a weapon used by untrustworthy employers
against the worker. Regulations are includ-
ed in Article 22 of the Labor Law in order to
safeguard the worker’s balance of interests.
The worker must be given at least six work-
ing days to approve any significant changes
to the employment contract before the em-
ployer can proceed. If the employee declines
to agree to the significant change, the em-
ployment contract will continue under the
previous terms. If not, the employer may ter-
minate the employment contract by provid-
ing written justification for the fundamental
change, taking into account the notification
requirements. The worker who benefits from
job security will be allowed to file a reemploy-
ment lawsuit and, if the requirements are
met, even obtain notice and severance pay,
if the employee decides to go through with
the termination procedure for legitimate rea-
sons. If the requirements are completed, the
employee who does not get job security will
be eligible to request notice, severance pay,
and bad faith compensation. Regarding the
reservation of the right to modify the employ-
ment contract, there are divergent views. It
is therefore assumed that the employee has
given their consent to the modification of the
employment contract. The adjustment must
be made within the parameters of the princi-
ple of good faith and in line with the laws of
honesty and justice, thus this does notimply
that the employer has unrestricted power.

Bu gorus dikkate alindiginda olaganustu
durumlarda igverenin genisletilmis yonetim
hakki s6z konusu olacagindan, isgi sdzlesme-
de kararlastirilan yer ve zamandan farkli bir
yerde veya zamanda isi ifa etmekle yukumlu
olacaktir.

IV. SONUGC

is sozlesmesinde her bir konuya ayrintili yer
verilmesi mumkun degildir. Yakin zamanda
COVID-19 pandemisi yasandi ve pandemi
oncesi yapilan is sdzlesmelerinde bu tur ola-
ganustu durumlar kimse tarafindan 6ngoral-
medigi icin uygulamada tartismalar ve uyus-
mazliklar artti. isveren, is kosullarini ydnetim
hakki kapsaminda talimat vererek duzenle-
yebilmektedir. is sozlesmesinde degisiklik
kayitlan sakli tutulabilir veya ileride esasli
degisiklik olarak isciye bildirilebilir. isbu de-
gisiklik kayitlari, kotu niyetli isverenlerin isci
aleyhine kullandigi arac haline donusebilir.
is Kanunu’nun 22. maddesi, is¢inin menfaat
dengesinin korunmasi adina duzenleme iger-
mektedir. isveren, is sdzlesmesinde yapmak
istedigi esasli degisikligi isciye en az alti is
gunu sure vererek is¢inin rizasini almalidir.
isginin esasli degisiklige rizasi olmazsa is
sOzlesmesi eski sartlarda devam eder veya
isveren, esaslidegisikligin gecerli nedene da-
yandigini bildirim surelerine dikkat etmek su-
retiyle yazili olarak aciklayarak is s6zlesmesini
sonlandirabilir. Gegerli nedenle fesih strecini
isletmek isterse is glivencesinden yararlanan
isci, ise iade davasi agabilecektir hatta sartlan
olustuysa ihbar ve kidem tazminati alabile-
cektir. is gtivencesinden yararlanmayan isgi
ise sartlar olustuysa ihbar, kidem, kétu niyet
tazminati talebinde bulunabilecektir. is s6z-
lesmesinde degisiklik yapma hakkinin sakli
tutulmasi hususunda gorus ayriliklar bulun-
maktadir. Dolayisiyla iscinin is sézlesmesinde
degisiklige onay verdigi kabul edilmektedir.
Fakat bu durum igverenin sinirsiz yetkisi ol-
dugu anlamina gelmemekte, degisikligin
durustluk kurallarina ve hakkaniyete uygun
olarak iyi niyet ilkesi ¢ergevesinde olmasi
gerekmektedir.
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