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ABSTRACT

Euthanasia is divided into active and passive, de-
pending on the action made against the individual.
Active euthanasia is defined as ending the patient’s
life with an action, whereas passive euthanasia is
performed by inaction; allowing the death of the
patient. Although “the individual’s right to refuse
treatment”is the legal basis of passive euthanasia, it
seems that this right is not given to exceptional cas-
es (for example; Penal institutions). Also, when we
examine from the perspective of a doctor, the “right
of the conscientious objection” comes to the fore.

“Is there such a thing as the right to die?”, “If there
is, will it overwrite the right to live?”, “Can a person
renounce his/her right to live?” the source of these
questions are frequently discussed both legally,
philosophically and religiously. The practice of eu-
thanasia, which is implemented countless times
in countries such as the Netherlands and Belgium
and clearly prohibited by law in Turkiye as a crime
of “"deliberate murder”, will be explained superficial-
ly within the scope of this article with its humanitar-
ian and legal bases.
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OZET

Otanazi, bireye karsi alinan eyleme bagli olarak ak-
tif ve pasif olarak ikiye ayrlmaktadir. Aktif dtanazi bir
eylem ile hastanin yasamina son vermek seklinde
tanimlanirken, pasif otanazi ise eylemsiz kalinarak
hastanin 6lumune izin vermek suretiyle gerceklestir-
ilmektedir. Pasif 6tanazinin hukuki dayanagi “bireyin
tedaviyi red hakki” olsa da istisnai durumlarda bireye
bu hakkin verilmedigi (6rnegin; infaz kurumlarinda)
gorulmektedir. Hekim acisindan incelendiginde
ise, hekimin otanaziyi “vicdani red hakki” gundeme
gelmektedir.

“Olum hakki diye bir sey var midir?”, “Var ise yasa-
ma hakkina ustun gelebilecek midir?”, “Kisi yasama
hakkindan tasarruf edebilir mi?” gibi sorularnn kay-
nagl olan; gerek hukuki gerek felsefi gerek ise dini
olarak sikca ele alinan; gunumuzde Hollanda, Belgi-
ka gibi Ulkelerde sayisizca uygulanan, Turkiye'de ise
"kasten adam oldurme” sucu sayilarak kanunlarla
aclkca yasaklanmis olan 6tanazi uygulamasi, bu
makale kapsaminda yuzeysel olarak, insani ve huku-
ki dayanaklariyla aciklanacaktir.
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In this article; the practice of euthanasia, which is implemented countless times in countries
such as the Netherlands and Belgium and clearly prohibited by law in Tiirkiye as a crime of
“deliberate murder”, will be explained superficially within the scope of this article with its hu-
manitarian and legal bases.

Bu makalede; giintimiizde Hollanda, Belcika gibi iilkelerde sayisizca uygulanan, Tiirkiye'de ise
“kasten adam oldiirme” sucu sayilarak kanunlarla acikca yasaklanmis olan 6tanazi uygulamasi, bu
makale kapsaminda yiizeysel olarak, insani ve hukuki dayanaklariyla aciklanacaktir.
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I. INTRODUCTION

The practice of euthanasia, which is legally
prohibited in several countries in the world,
partially prohibited in some other countries
and permitted in some parts of the world;
is the subject of various discussions in the
fields of constitutional law, criminal law and
medical law in Turkiye. The philosophical
and ethical view of euthanasia is related to
the doctrine of “natural law”. The basis of
the doctrine of natural law is that there is an
immutable legal norm that is always valid all
over the world, superior to positive law rules,
and these norms can be determined by rea-
son’. Accordingly, a person will be free to
decide on his/ her own life with his/ her own
mind. When it comes to euthanasia, anoth-
er concept comes to the fore from a moral
point of view; “individual autonomy”. Indi-
vidual autonomy argues that an individual
should make his/her own decisions auton-
omously without being under any pressure.
Within all these branches and perspectives;
while some people argue that euthanasia is
an absolutely unacceptable act, others, on
the other, hand line up with the liberty of
euthanasia, since a human must be able to
determine his/ her own life since he/ she isan
individual before anything else. An abstainer
third group of people, like me, discuss that
the implementation can vary from event to
event and from person to person.

I. GiRiS

Dunyanin cesitli yerlerinde hukuken yasak
olan, cesitli yerlerinde nispeten kabul edi-
lebilir olan, ¢esitli yerlerinde ise serbest sa-
yilan 6tanazi uygulamasi; Turkiye’de basta
Anayasa Hukuku olmak tzere, Ceza Hukuku
ve Tip Hukuku alanlarinda da ¢esitli tartisma-
lara konu olmaktadir. Felsefi ve etik anlamda
Otanaziye bakis ise, “dogal hukuk” gorusu
ile baglantilidir. Dogal hukuk gérasunun te-
melinde dunyanin her yerinde ve her zaman
gecerli olan, pozitif hukuk kurallarina astun,
degismez hukuk normunun bulundugu ve
akil yoluyla bu normlarin tespit edilebilece-
gi yatar'. Boylece insan kendi akliyla, kendi
yasami Uzerinde karar vermekte serbest ola-
caktir. Otanazi s6z konusu oldugunda, ahlaki
acidan gundeme gelen bir diger kavram ise,
“bireysel otonomi” olup; bireyin 6zerk olarak
herhangi bir baski altinda kalmaksizin karar-
larini kendisinin vermesi gerektigini savun-
maktadir. Tum bu dallar ve bakis acilari ¢er-
cevesinde; kimileri 6tanazinin kesinlikle kabul
edilemez bir eylem oldugunu savunurken
kimileri ise her seyden énce bir “birey” olan
insanin, kendi yasamini kendi tayin edebile-
cedine dayanarak 6tanazinin serbestligini
savunmaktadir. Benim gibi ¢cekimser kalan
uguncu bir kesim ise, olaydan olaya ve uy-
gulanacagi insandan insana degisebilecegi
kanaatindedir.
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Il. THE CONCEPT OF
EUTHANASIA AND THE
RIGHT TO DIE

The word “Euthanasia” is derived from the
Greek roots of “eue” (beautiful) and “tanasi-
um” (death). In Turkish the concept of “eu-
thanasia” is defined as the “right to die” in the
dictionary of the Turkish Language Society?.
In practice; it can be defined as killing, help-
ing or accelerating the death of a living crea-
ture that has an incurable disease, is about
to end its life or is suffering a lot. For exam-
ple; the ‘voluntary’ termination of the life of
a patient who is considered to be on his/
her deathbed and who is in serious pain is
considered euthanasia. It should be empha-
sized that there are two types of euthanasia,
namely “active euthanasia” and “passive eu-
thanasia”. While passive euthanasia is legal
in some countries with certain conditions, ac-
tive euthanasia is prohibited in many others.

A. Active Euthanasia

To make the patient, who wants to die, reach
his/ her goal by applying an active interven-
tion is defined as active euthanasia®. To give
an example; if a patient, who wants to die,
comes to a medical centre that can perform
this procedure and declares that he/ she
wants to end his/ her life, the doctors give

OTANAZI

1. OTANAZI KAVRAMI VE
OLME HAKKI

Yunanca'da "Eue” (glizel) ve “Tanasium”
(6lim) koklerinden turetilen “Otanazi” kav-
raminin Turkge'de ifade ettigi sey, Turk Dil
Kurumu’nun sozlugunde “6lme hakki” ola-
rak tanimlanmistir?. Uygulamada ise; tedavi-
si mumkun olmayan bir hastaliga sahip olan,
yasami sona ermek Uzere olan veyahut ¢ok
fazla aci ceken bir canliyi ldarmek, 6lumune
yardim etmek veyahut 6lumunu ¢abuklastir-
mak olarak tanimlanabilmektedir. Ornegin;
olum doseginde sayilan ve ciddi acilar ce-
ken bir hastanin “kendi rizas!” ile yagsaminin
sonlandirilmasi 6tanazi olarak degerlendirilir.
Onemle belirtmek gerekir ki; 6tanazinin “aktif
Otanazi” ve “pasif 6tanazi” seklinde iki ttra
bulunup; pasif 6tanazi bazi ulkelerde, belir-
li sartlarla yasal durumdayken, aktif 6tanazi
bircok ulkede yasak durumdadir.

A. Aktif Otanazi

Olmek isteyen bir hastaya, aktif bir midahale
uygulayarak hastayr amacina ulastirmak; aktif
Otanazi olarak tanimlanabiliré. Bir 6rnek ve-
recek olursak; 6lmek isteyen hasta, bu islemi
gerceklestirebilecek bir tip merkezine gelip
yasamina son vermek istedigini bildirdikten
sonra doktorlar tarafindan hastaya bir igne
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EUTHANASIA

this patient an injection and let him/ her die
without pain. The separations of active eu-
thanasia from concepts of suicide or assist-
ed suicide is that this practice is not done
by the patient himself/ herself. Since it was
carried out by someone else, active eutha-
nasia is considered as a crime of deliberate
killing in many countries. In fact, in Turkiye,
some opinions in the doctrine argue that it
is a crime of “designed murder”. Although
there is no clear regulation in this context
in the Turkish Penal Code, Article 13 of the
Patient Rights Regulation expressly prohibits
euthanasia by stating that “Euthanasia is pro-
hibited. The right to live cannot be waived for
medical reasons or by any means whatsoever.
No one’s life can be ended, even if he/ she or
someone else demands it".

B. Passive Euthanasia

Unlike active euthanasia, in passive eutha-
nasia, which is defined as “withdrawal of
treatment support tools” the patient is left
to die by not carrying out the treatment or
procedure that should be applied to patient.
Accordingly, the patient’s death wish is car-
ried out by not applying the treatment that
should be applied to him/ her, by displaying
a passive stance in the face of situation. For
example; it is passive euthanasia when a ter-
minal cancer patient who is predicted to be
cured by chemotherapy, refuses treatment
and doctors do not perform the treatment
and leave the patient to die. In this context,
Article 14 of Patient’s Rights Regulation aims
to prevent passive euthanasia in Turkish Law
by stating, “Staff shall show the medical care
required by the patient’s condition. Even if it
is not possible to save the patient’s life or pre-
serve his/her health, it is imperative to try to
reduce or relieve his/her suffering.”

Although passive euthanasia is defined as
not applying treatment with the consent of
the patient, unfortunately it does not always
take place with the consent of the person in
practice. For example, if the heart of a patient
in the intensive care unit is about to stop, and
doctors do not see any chance of survival, so
they do not intervene; it is also an example of
passive euthanasia and as can be seen, the
patient would not be able determine his/ her
own right to live.

In Article 25 of the Patient Rights Regula-
tion, which explicitly prohibits euthanasia,
an open door is left for passive euthanasia.
This article is the basis of “the patients right

yapilir ve aci cekmeden 6lmesi saglanir. Ak-
tif 6tanazinin intihar veyahut yardimli intihar
kavramlarindan ayriligi, bu uygulamanin has-
tanin kendisi tarafindan yapilmayisidirt. Bas-
kasl tarafindan yapildigindan; aktif 6tanazi,
bircok ulkede kasten 6ldurme sugu olarak
kabul edilir. Hatta Turkiye'de, doktrinde bazi
gorusler “tasarlayarak adam éldturme sucu”
oldugunu savunmaktadir. Turk Ceza Kanu-
nu’nda bu kapsamda acikc¢a bir duzenleme
bulunmasa da Hasta Haklar Yonetmeligi'nin
13. Maddesi; “Otenaziyasaktir. Tibbi gerekler-
den babhisle veya her ne suretle olursa olsun,
hayat hakkindan vazgecilemez. Kendisinin
veya bir baskasinin talebi olsa dahil, kimse-
nin hayatina son verilemez.” seklinde olup,
Otanaziyi acikca yasaklamaktadir.

B. Pasif Otanazi

Aktif 6tanaziden farkli olarak “tedavi destek
araclarinin cekilmesi” olarak tanimlanan®
pasif 6tanazide ise, hastaya uygulanmasi
gereken tedavi veyahut islem uygulanmaya-
rak hasta 6lume terk edilmektedir. Boylece,
hastanin 6lum istegi; kendisine uygulanmasi
gereken tedavi uygulanmayarak, yani durum
karsisinda pasif bir durus sergilenerek yerine
getirilmektedir. Ornegin; kemoterapi uygu-
lanarak iyilesmesi 6ngorulen ileri seviye bir
kanser hastasinin tedaviyi reddetmesi sonu-
cunda doktorlarin herhangi bir tedavi uygula-
mamasi ve hastayi 6lume terk etmesi bir pasif
otanazidir. Bu baglamda, Hasta Haklari Yonet-
meligi'nin 14. Maddesi; “"Personel, hastanin
durumunun gerektirdigi tibbi 6zeni gdésterir.
Hastanin hayatini kurtarmak veya sagligini
korumak mumkun olmadigi takdirde dahi, 1s-
tirabini azaltmaya veya dindirmeye calismak
zorunludur.” seklinde olup, Turk Hukuku'nda
pasif 6tanazinin de 6nunu kesmeyi amaclar.

Pasif 6tanazi hastanin rizasiyla tedavi uygu-
lanmamasi olarak tanimlansa da ne yazik ki,
uygulamada her zaman kisinin rizasiyla ger-
ceklesmemektedir. Ornegin, yogun bakimda
bulunan bir hastanin kalbi durmak Uzeredir
ancak doktorlar tarafindan yasama sansi go-
ralmediginden mudahale edilmez; bu da bir
pasif 6tanazi 6rnegidir ve goruldugu gibi bu-
rada hasta kendi yagsama hakkindan kendisi
tasarruf etmemistir.

Otanaziyi acikca yasaklayan Hasta Haklari
Yonetmeligi'nin 25. maddesinde pasif 6ta-
naziye acik bir kapi birakilmistir, hastanin te-
daviyi reddetme hakki”nin dayanagi olan bu
madde; “Kanunen zorunlu olan haller disinda
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to refuse treatment” in the form of “except
in cases where it is legally obligatory and the
responsibility of the negative consequenc-
es that may arise belongs to the patient; the
patient has the right to refuse or ask for the
treatment to stop, which is planned or be-
ing applied to him/her. In this case, the con-
sequences of not applying the treatment
should be explained to the patient or his/her
legal representatives or relatives and a written
document showing this should be obtained”.
In the doctrine, it comes to the fore that the
physician, who does not oppose this request,
may not be punished®.

It should be emphasized that although the
individual has the “right to refuse treatment”,
this right is not given to the individual in ex-
ceptional circumstances. In accordance to
Article 82 of the Law on the Execution of Pen-
alties and Security Measures; if the convicts
in penitentiary institutions go on a hunger
strike or death fast by refusing the food and
drink given to them and if the doctors con-
sider that life of the convicts is in danger or
their consciousness is impaired, a treatment
is administered regardless of their wishes.
According to the same article, in case of a sit-
uation where convicts with health problems
refuse examination and retreatment, which
may endanger their own life or lives of other
convicts with health problems, are treated
regardless of their wishes’.

I11l. DOCTORS’ RIGHT TO
WITHDRAW FROM SER-
VICE

“Zweig, who narrated a physician’s scrutiny
in The Amok Runner, also wanted the reader
to answer that controversial question; Was it
really possible to withdraw the physician from
service?"8, In accordance with the Medical
Professional Ethics Rules; if the physician
decides that he/ she cannot apply his/ her
medical knowledge properly in a situation
and if it is possible for the patient to apply
to another physician, he/ she has the right
not to apply the treatment or to discontinue
it%. Therefore, in my opinion, this rule can be
applied by analogy to a patient who requests
passive euthanasia, and thus the physician’s
conscientious objection to euthanasia be-
comes possible.

OTANAZI

ve dogabilecek olumsuz sonuclarin sorumlu-
lugu hastaya ait olmak tzere; hasta kendisine
uygulanmasi planlanan veya uygulanmakta
olan tedaviyi reddetmek veya durdurulmasini
istemek hakkina sahiptir. Bu halde, tedavinin
uygulanmamasindan dogacak sonuclarin
hastaya veya kanuni temsilcilerine veyahut
yakinlarina anlatilmasi ve bunu gésteren yazili
belge alinmasi gerekir.” seklinde olup; dokt-
rinde, bu istege karsi gelmeyen hekimin ceza
almayabilecegi gindeme gelmektedir®.

Onemle vurgulamak gerekir ki, bireyin her ne
kadar “tedaviyi reddetme hakki” bulunsa da
istisnai durumlar s6z konusu oldugunda bu
hak bireye verilmemektedir. 5275 Sayili Ceza
ve Guvenlik Tedbirlerinin infazi Hakkinda
Kanun'un 82. maddesi uyarinca; ceza infaz
kurumlarindaki hukumlulerin, kendilerine ve-
rilen yiyecek ve icecekleri reddederek aclik
grevi veyahut 6lum orucunda bulunmalari
durumunda, hekim hukuamlulerin hayatinin
tehlikeye girdigi ve/ veya bilincinin bozuldu-
guna kanaat getirirse, isteklerine bakilmaksi-
zin bir tedavi uygular. Ayni madde uyarinca,
bir saglik sorunu olan ve muayene ve tedaviyi
reddeden hukumluler icin de kendi hayatla-
rini veya diger hukumlualerin hayatlarnni teh-
likeye atabilecek birdurumun varligi halinde,
isteklerine bakilmaksizin bir tedavi uygulanir’.

11l. HEKiMiN HIZMETTEN
CEKILME HAKKI

“Amok Kosucusu’nda bir hekimin vicdan
muhasebesini dykulestiren Zweig, bir yan-
dan da okuyucusunun o tartismali soruyu
cevaplamasini istiyordu; gercekten hekimin
hizmetten ¢ekilmesi mumkan muaydu?”® He-
kimlik Meslek Etigi Kurallari uyarinca; hekim,
bir durumda tibbi bilgisini gerektigi gibi uy-
gulayamayacagina karar veririse ve hastanin
bagska bir hekime basvurmasi mumkun ise te-
daviyi uygulamama veyahut yarim birakma
hakkina sahip olur®. Dolayisiyla kanaatimce,
pasif 6tanazi talep eden bir hastada da bu ku-
ral kiyasen uygulanabilir ve boylece hekimin
6tanaziyi vicdani olarak reddi mumkun olur.
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IV. THE RIGHT TO LIVE
AND THE RIGHT TO DIE
WITH DIGNITY

Article 2/1 of the European Convention on
Human Rights regulates that, “Everyone’s
right to life shall be protected by law. No one
shall be deprived of his life intentionally save
in execution of a sentence of a court following
his conviction of a crime for which this penal-
ty is provided by law”. This article expressly
prohibits euthanasia. Article 5 of the Lisbon
Declaration, published by the World Medical
Association in 1981, is in the same direction
and states thisin the form of, “The patient has
the right to die with dignity”.

Article 17 of the 1982 Constitution of the
Republic of Turkiye law no. 2709, titled Im-
munity, Material and spiritual existence of
the person: “Everyone has the right to live, to
protect and develop their material and spiri-
tual existence. Except for medical obligations
and the cases written in the law, the physical
integrity of the person cannot be touched;
cannot be subjected to scientific and medical
experiments without his consent”. According
to this the “right to life” is an inviolable right.
According to the anti-euthanasia point of
view in the doctrine, even the person him-
self/ herself cannot touch this right. Article
23 of the Turkish Civil Code states, “No one
can give up their rights and capacity to have
rights, even patrtially”. Therefore, according
to Turkish laws, a person does not have the
right to determine his/her own life. In this
context, it will come to the fore that, accord-
ing to Turkish Law, the consent given by the
person for euthanasia is also considered in-
valid™.

V. EUTHANASIA IN TURK-
ISH CRIMINAL LAW

There is no explicit regulation on euthanasia
in the Turkish Penal Code. However, under
the title of Reasons Eliminating or Reducing
Criminal Liability, the law which considers
the “consent of the person concerned” as a
reason for compliance and regulates that the
person will not be punished for the act com-
mitted by obtaining consent™, clearly states
that this rule will not be applied in the case
of “a right that cannot be exercised in abso-
lute terms™2. As explained above, according
to Turkish law, a person cannot dispose his/
her right to live'. Therefore, it can be con-
cluded that euthanasia is prohibited in the

IV. YASAMA HAKKI VE
ONURLU BiR BiCIMDE
OLME HAKKI

Avrupa insan Haklari Sézlesmesi'nin 2/1 mad-
desi; “"Herkesin yasam hakki yasayla korunur.
Yasanin 6lum cezasi ile cezalandirdigi bir sug-
tan dolayr hakkinda mahkemece hikmedilen
bu cezanin infaz edilmesi diginda, hi¢ kimse-
ninyasamina kasten son verilemez.” seklinde-
dir. Bumadde, 6tanaziyi acik¢a yasaklamistir.
Dunya Tabipler Birligi tarafindan 1981 yilinda
yayinlanan Lizbon Bildirgesi‘'nin 5. maddesi
ise ayni dogrultuda olup; “Hasta, onurlu bir
bicimde 6lme hakkina sahiptir.” seklindedir.

2709 Sayili 1982 tarihli Turkiye Cumhuriyeti
Anayasasi’'nin Kisinin Dokunulmazligi, Mad-
di ve Manevi Varligi baslikli 17. maddesi;
“Herkes, yasama, maddi ve manevi varligini
koruma ve gelistirme hakkina sahiptir. Tibbi
zorunluluklar ve kanunda yazili haller disinda,
kisinin vacut butanlugane dokunulamaz; ri-
zasi olmadan bilimsel ve tibbi deneylere tabi
tutulamaz.” uyarinca “yasama hakki” doku-
nulmaz bir haktir. Doktrinde 6tanazi karsiti
bakis agisina gore, bu hakka kisinin kendisi
bile dokunamaz. Turk Medeni Kanunu’nun
23. maddesi ise “Kimse, hak ve fiil ehliyetle-
rinden kismen de olsa vazgecemez."” seklinde
duazenlenmistir. Dolayisiyla, Turk Kanunlari-
na gore kisinin kendi yasamindan tasarruf
edebilme hakki yoktur. Bu baglamda, Turk
Hukuku’na gore, kisinin 6tanazi icin verdigi
rizanin da gecersiz olarak degerlendirilmesi
gundeme gelecektir™.

V. TURK CEZA HUKU-
KU'NDA OTANAZiI

Turk Ceza Kanunu'nda 6tanaziye iliskin acik-
¢a bir duzenleme bulunmamaktadir. Ancak,
Ceza Sorumlulugunu Kaldiran veya Azaltan
Nedenler basligi altinda, “ilgilinin rizasi”ni
bir hukuka uygunluk sebebi sayan ve riza
alinarak iglenen fiilden dolayi kisiye ceza ve-
rilmeyecegini duzenleyen Kanun; “lzerinde
mutlak suretle tasarruf edilemeyen bir hak”
s6z konusu oldugunda bu kuralin uygulan-
mayacagini'? agikc¢a belirtmistir. Yukarida da
aciklandigi Uzere, Turk Hukuku'na gore kisi,
yasama hakkindan tasarruf edemez’s. Dolay!-
siyla, 6tanazinin Turk Ceza Kanunu’'nda yasak
olarak degerlendirildigi sonucuna varilacak-
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Turkish Penal Code. As a matter of fact, it is
clear that there is a unity of doctrine in Tur-
kiye that active euthanasia will constitute a
“crime of wilful murder”. However, we can
say that there is no consensus in the doctrine
about the severity of the sentence.

Although a group of people in doctrine ar-
gue that passive euthanasia, which is result
of negligent act, is a crime of voluntary man-
slaughter™. In my opinion, in such a case; it
can be said that the physician does not have
criminal responsibility in accordance with
“the patient’s right to refuse or request the
treatment to be stopped, which is planned or
to be administered to him/ her”®, as it is reg-
ulated in the Patient Rights Regulation. How-
ever, in such a case, the patient’s consent
must be clearly demonstrated and the situ-
ation must be subject to strict requirements;
otherwise, there is a possibility of abuse of
the situation.

OTANAZI

tir. Nitekim, aktif 6tanazinin “kasten oldurme
sucu” olusturacagi hakkinda Turkiye'de bir
doktrin birligi oldugu da aciktir'. Ancak, ce-
zasinin agirligr konusunda doktrinde bir go-
rus birligi bulunmadigini soyleyebiliriz.

Pasif 6tanazi icin de doktrinde bir kesim,
ihmali hareket sonucu olusan kasten adam
oldarme sugcunun gundeme gelecegini sa-
vunuyor olsa da'® kanaatimce boyle bir du-
rumda; Hasta Haklar Yonetmeligi'nde du-
zenlenen, “hastanin kendisine uygulanmasi
planlanan veya uygulanmakta olan tedaviyi
reddetme veya durdurulmasini isteme hak-
ki"®" uyarinca hekimin cezai sorumlulugu-
nun bulunmadigi soéylenebilir. Ancak boyle
bir durumda, hastanin rizasi oldugu acikca
kanittanmali ve durum siki sekil sartlarina
tabi tutulmalidir; aksi halde durumun kétaye
kullanilmasi ihtimal dahilindedir.

It should be emphasized that although the individual has the
“right to refuse treatment”, this right is not given to the individ-
ual in exceptional circumstances.

Onemle vurgulamak gerekir ki, bireyin her ne kadar “tedaviyi
reddetme hakki” bulunsa da istisnai durumlar s6z konusu oldu-
gunda bu hak bireye verilmemektedir.

VI. EUTHANASIA IN THE
WORLD

While euthanasia is strictly prohibited in
some countries, it can be applied by court
decisions or by the physician’s own approval
in some countries. In some countries, passive
euthanasia is frequently practiced, while ac-
tive euthanasia is penalized. When we look
at the world in terms of whether euthanasia
is enforceable and the penalties to be faced
wheniitis applied, in Turkiye and France, eu-
thanasia is considered as a crime of “delib-
erate killing”. In countries such as Portugal,

VI. DUNYADA OTANAZI

Otanazi bazi Ulkelerde kesinlikle yasakken
bazi tlkelerde ise mahkeme karariile veyahut
hekimin kendi onayiyla uygulanabilmektedir.
Bazi ulkelerde pasif 6tanazi siklikla uygula-
nirken aktif 6tanazi ise cezalandirlmaktadir.
Otanazinin uygulanir olup olmadigi ve uygu-
landiginda karsi karslya gelinecek cezalar ba-
kimindan dunyaya baktigimizda; Turkiye'de
ve Fransa’da 6tanazinin “kasten éldarme”
sucu olarak degerlendirildigini; Portekiz, Al-
manya, italya gibi tlkelerde serbest olmadigi-
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PART 13

SINCE THE ISSUE OF
EUTHANASIA IS A SENSI-
TIVE TOPIC, IT WILL NOT
BE POSSIBLE TO PUT

IT INTO PURELY LEGAL
FORMS WHEN HANDLING
THE SUBJECT, WHERE
CONSCIENTIOUS FACTS
WILL COME INTO PLAY
AFTER A WHILE.
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Germany and ltaly, itis not permitted, but un-
der the headings of “killing by consent” and
“killing by request”, relatively lighter sen-
tences are given as a result (for example the
20 years sentence was reduced to 3 years in
the Portuguese Penal Code (art. 206) a sen-
tence of 6 months-5 years is stipulated, while
in ltalian Penal Code (art. 579) a sentence of
6-15yearsis given.). In the Netherlands, Swit-
zerland, Belgium, Luxembourg and Spain,
we see that euthanasia is not punishable if it
is carried out under certain conditions.

The Netherlands, which is the first coun-
try that comes to mind when euthanasia is
mentioned, brought the concept of “eutha-
nasia” to the stage of history. After the first
practice, a statement was published by the
Royal Netherlands Medical Association and
limits of euthanasia were narrowed. Accord-
ing to this statement, patient must request
euthanasia and the patient’s disease must be
incurable and the physician should consult
another physician when deciding whether to
apply or not™. Even today, it is said that the
Netherlands will make euthanasia legal for
children who have a terminal illness at the
age of 1-12, In Belgium, euthanasia has
been available for persons over 18 years of
age who have an intolerable and incurable
disease, as of 20022, In France, although eu-
thanasia is considered a crime of “deliberate
killing”, it seems that since 2016, terminally ill
patients have been allowed to sleep?'.

VIl. CONCLUSION

In my opinion, within the scope of this study,
it is not possible for us to consider euthanasia
as a whole, with all it's legal, philosophical,
moral, religious and conscientious conse-
quences. While even the perspectives of
states on euthanasia are changing day by
day, it would be unfair to expect people’s per-
spectives to remain constant in one opinion.

As | tried to explain above, euthanasia is di-
vided into two, as active and passive. In ac-
tive euthanasia the patient’s life is terminated
by an “action”, while in passive euthanasia
there is an “inaction”. Although all kinds of
euthanasia are prohibited in our legal sys-
tem, from my perspective, there are legal
gaps in terms of passive euthanasia.

My opinion on active euthanasia can be con-
sidered as “deliberate killing”, but it must be
evaluated in each case separately and a re-

"o

niancak “rizaile 6ldurme”, “talepile éldurme”
gibi basliklar altina sokularak sonucunda nis-
peten daha hafifletilmis cezalar verildigini (6r-
negin; Portekiz Ceza Kanunu’nda (m.134) 20
yillik cezanin 3 yila indirildigini, Alman Ceza
Kanunu’nda (m.206) 6 ay-5 yil arasi ceza 6n-
goéruldagunu, italyan Ceza Kanunu’'nda ise
(m.579) 6-15 yil arasinda bir ceza verildigi-
ni) gormekteyiz; Hollanda, isvigre, Belgika,
Luksemburg ve ispanya’da ise dtanazi uy-
gulamasinin belirli sartlarla gerceklestirilirse
cezalandirnlmadigini gérmekteyiz"’.

Otanazi deyince akla ilk gelen ulke olan Hol-
landa, tarih sahnesine “6tanazi” kavramini
getiren ulke olup; bu ilk uygulamadan sonra
Hollanda Kraliyet Tabipler Birligi tarafindan
bir bildiri yayimlanmis ve étanazi uygulama-
sinin sinirlari daraltilmistir. Bu bildiriye gore;
Otanaziyi hasta talep etmelidir, hastanin has-
taligi tedavi edilemeyecek boyutta, amansiz
olmalidir ve hekim uygulayip uygulamayaca-
@ina karar verirken mutlaka baska bir hekime
de danismalidir'®, Hatta ve hatta gunumuzde,
Hollanda’nin 1-12 yasinda 6lumcul hastali-
@a sahip olan ¢ocuklar igin de 6tanaziyi ser-
best kilacagi konusulmaktadir'®. Belcika'da
2002 yilindan itibaren, 18 yasindan buyuk
ve dayanilmaz ve tedavisi mumkudn olmayan
hastaliga sahip olan kisiler icin 6tanazi ser-
bestisi mevcuttur®. Fransa’'da ise, 6tanazi
“kasten oldurme sugu” sayilsa da, 2016°dan
beri 6lumcul hastalarin uyutulmasinaizin ve-
rildigi gorulmektedir?'.

Vil. SONUG

Kanaatimce; bir butun olarak 6tanaziyi ele
almamiz, tum hukuki, felsefi, ahlaki, dini, vic-
dani sonuclari ile bir battin olarak degerlen-
dirmemiz bu g¢alisma kapsaminda mamkun
degildir. Devletlerin 6tanaziye bakis acilar
bile gun gectikce degismekteyken, insanlarin
bakis acilarinin bir fikirde sabit kalmasini bek-
lememiz haksizlik olacaktir. Otanazi konusu
hassas bir konu oldugundan, konuyu ele alir-
ken salt hukuki kaliplara sokulmasi mumkun
olmayacak; birmuddet sonra vicdani olgular
devreye girecektir.

Yukarida aciklamaya calistigim Gzere 6tanazi,
aktif ve pasif olarak ikiye ayrilmaktadir. Aktif
6tanazide bir “eylem” ile hastanin yagsamina
son verilmesi s6z konusuyken, pasif 6tana-
zide bir “eylemsizlik” s6z konusudur. Hukuk
duzenimizce, 6tanazinin her tarlusu yasak
olsa da pasif 6tanazi agisindan -kanaatimce-
kanuni bosluklar bulunmaktadir.
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duction in punishment may be possible in
several cases. In the case of passive euthana-
sia; the patient’s consent should be obtained
clearly without leaving any room for doubt,
and the patient’s “decision making capacity”
should be evaluated by experts. However, in
any case, the patient should really have an
incurable disease and should not demand
euthanasia only in state of crisis.

4
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