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ABSTRACT

The relationship of animals with humans dates back
to the existence of mankind. Starting from the first
eras of humanity, humans tried to domesticate ani-
mals for different purposes such as transportation,
protection, companionship and even for food. In
today’s world, animals have become indispensable
living beings with an inherent value. However, their
status is not yet obtained under most legal systems
and, thus, there have been widespread discussions
on the legal status of animals. Do animals have legal
personalities? Do they have rights? Are the legisla-
tion amendments throughout the world regarding
animal protection sufficient? Does the law digress
from its human-centered approach and define an-
imals as the subject of rights? The purpose of this
study is to investigate the legislation regarding the
protection of animals in different countries from
past to present and the discussion on the legal sta-
tus of animals in Turkish Law in regard with legis-
lation Law No.7332 on The Amendment on Animal
Protection Law and Criminal Law and Circular No.
2021/48 on Regulation on Dangerous Animals, as
well as compared to foreign laws.
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OZET

Hayvanlarin insanlar ile iliskisi insanoglunun varo-
lusuna dayanmaktadir. insanligin ilk caglarindan
itibaren, insanlar; ulasim, koruma, yoldaslik ve hatta
yemek gibi farkli amaclarla hayvanlar evcillestirme-
ye galismiglardir. GUnumuz dunyasinda hayvanlar,
dogustan degere sahip ve vazgecilmez canlilar ha-
line gelmistir. Ancak, hukuki statuleri cogu hukuk
sisteminde henuz net olarak belirlenmemis ve bu
durum hayvanlarin hukuki stattlerine iliskin genis
tartismalar beraberinde getirmistir. Hayvanlar hu-
kuki kisiligi haiz midir? Hak ehliyetleri bulunmakta
midir? Dunyada hayvanlarin korunmasina dair yapi-
lan mevzuat degisiklikleri yeterli midir? Hukuk sahip
oldugu insan-merkezli bakis acisindan giderek uzak-
lasarak hayvanlari hakkin ¢znesi haline getirmekte
midir? Bu calismanin amaci, gecmisten gunumuze
farkli ulkelerde hayvanlarin korunmasina iliskin yapi-
lan duzenlemelerin ve 7332 sayili Hayvanlar Koruma
Kanunu ile Ceza Kaninda Dedisiklik Yapilmasina Dair
Kanunve 2021/48 sayili Genelge ile Tehlike Arz Eden
Hayvanlara lliskin Duzenleme kapsaminda hayvan-
larin hukuki statusu hakkinda tartismalarin yabanci
hukuk ile karsilastirnlarak incelenmesidir.

ANAHTAR KELIMELER

HAYVAN HAKLARI, YASAKLI IRK,
HAYVANLARIN HUKUKI STATUSU,
ESYA TEHLIKE ARZ EDEN
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ANIMAL RIGHTS AND LEGISLATION AMENDMENT:

A STUDY ON ANIMALS IDENTIFIED AS "PROHIBITED RACE"

The purpose of this study is to investigate the legislation regarding the protection of animals
in different countries from past to present and the discussion on the legal status of animals in
Turkish Law in regard with legislation Law No.7332 on The Amendment on Animal Protection
Law and Criminal Law and Circular No. 2021/48 on Regulation on Dangerous Animals, as well
as compared to foreign laws.

Bu calismanin amaci, gecmisten giiniimiize farkl iilkelerde hayvanlarin korunmasina iliskin ya-
pilan diizenlemelerin ve 7332 sayili Hayvanlar: Koruma Kanunu ile Ceza Kaninda Degisiklik Yapil-
masina Dair Kanun ve 2021/48 sayili Genelge ile Tehlike Arz Eden Hayvanlara Iliskin Diizenleme
kapsaminda hayvanlarin hukuki statiisii hakkinda tartismalarin yabanci hukuk ile karsilastirila-

rak incelenmesidir.
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I.INTRODUCTION

Law is defined as the set of rules governing
the society. Society, on the other hand, in-
cludes humanbeings, the nature in which
humans exist, vegetation, as well as animals
in its definition. Therefore, the order of law
covers the necessary regulations that con-
cern animals and protects them, as well as it
regulates human behavior.

I11. DISCUSSIONS ON THE
LEGAL STATUS OF ANI-
MALS

Throughout history, regulations on animal
rights have been a subject of law, and this
has led to discussions on whether animals
are the owners or only subjects of the right.

Although no consensus on the legal status
of animals has been reached yet, there are
authors who see animals as; property’, sui
generis entity? or atypical property®. Albeit
there are regulations in Turkish law in which
animals are separated from property“. It can
generally be said that animals are accepted
to have the status of property. The legal sta-
tus of animals, on the other hand, can differin
foreign law systems. It is explicitly regulated
inthe German Civil Code that animals are not

I. GiRiS

Hukuk, toplumu duzenleyen kurallar bu-
tanadar. Toplum ise insani, insanin iginde
bulundugu tabiat, bitki 6rtastunu ifade ettigi
gibi, hayvani taniminda barindirmaktadir. Do-
layisiyla hukuk kurallari, insan davranislarini
duzenledigi kadar hayvanlari ilgilendiren ve
onlari koruyan gerekli duzenlemeleri de kap-
samaktadir.

I1. HAYVANLARIN HUKU-
Ki NiTELiIiGi KONUSUNDA
TARTISMALAR

Tarih boyunca, hayvan haklari duzenlemeleri
hukukun bir konusunu olusturmus, bu durum
beraberinde hayvanlarin hak sahibi mi oldu-
guyoksa yalnizca hakkin bir sujesi mioldugu
tartismalarini da beraberinde getirmistir.

Hayvanlarin hukuki statusu hakkinda bir
gorus birligi olmamakla beraber hayvanlar;
esya’, sui generis varlik? veya atipik esyas ola-
rak géren yazarlar mevcuttur. Turk hukukun-
da, esyadan ayrildiklari duzenlemeler olsa da*
genel itibariyle hayvanlarin esya statisiinde
olduklarinin kabul edildigi soylenebilecektir.
Yabanci hukuk duzenlemelerinde ise bu du-
rum farklilik gosterebilmektedir. Alman Me-
deni Kanunu’nda hayvanlarin esya olmadigi
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considered as property and they will be pro-
tected by certain laws®. In parallel with Ger-
man Civil Code, it is accepted in Swiss Civil
Code that animals do not have the status
of property, however, provisions regarding
property will be applied, unless otherwise
regulated®. As another example, an animalis
defined in Swedish law as a living creature
with a sufficient developed mind’. It was ac-
knowledged that in a dispute dated 2017,
a monkey named Naruto holds all the intel-
lectual property rights of the photo taken by
Naruto itself using the camera of a photog-
rapher®.

According to the classical approach, legal
entities are classified in two groups: name-
ly natural person and legal entity and only
these can be the holders of rights. Animals
do not have legal personalities. They lack
the capacity to have rights and the capacity
to act and therefore, this situation brings an
additional issue on how animals will bene-
fit from the rules of law that protects them.
Some opinions have been put forward re-
garding the origin of the term rights regard-
ing animals. Accordingly;

Singer theorizes that “suffering is a necessary
condition to express a truth and an interest”.
He further states that “an animal exposed to
a physical blow will feel pain, however that
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ve belirli yasalarla korunacagi acik¢a duzen-
lenmistir®. Alman Medeni Kanunu ile paralel
duzenleme olan isvigre Medeni Kanunu'nda
hayvanlarin esya statustunde bulunmadikla-
r, lakin aksine hukum bulunmadigi takdirde
hayvanlar hakkinda esyalara iliskin hukumle-
rin uygulanacag kabul edilmistir®. isve¢ hu-
kukunda hayvan, yeterince gelismis bir zihne
sahip canli olarak tanimlanmaktadir’. 2017
tarihli bir davada ise, Naruto isimli maymu-
nun bir fotograf¢inin fotograf makinesinden
cektigi fotografin telif hakkinin Naruto'ya ait
oldugu kabul edilmistir®.

Klasik goruse gore, hukukta gercek ve tuzel
kisi olmak Uzere iki tar kisi mevcuttur ve yal-
nizca bunlar hakkin sahibi olabilmektedir.
Hayvanlar, hukuken bir kisilik sahibi degildir,
hak ehliyeti ve fiil ehliyetinden yoksundurlar
ve bu durum hayvanlarin, onlari koruyan hu-
kuk kurallarindan nasil yararlanacagi sorunu-
nu da beraberinde getirmektedir. Hayvanlara
iliskin hak kavraminin kaynagi konusunda or-
taya bazi gorusler atilmistir. Buna gore;

Singer; “aci cekmek bir gercedi ve ¢ikari ifade
edebilmek icin gerekli bir kosuldur. Bir darbe-
yemaruz kalan hayvanin aci duyacagini, ancak
hayvanin boyle bir darbenin magduru olmakta
cikar olmadigi”ni belirterek, hayvanlarin da
hak sahibi oldugunu iddia etmektedir”®. Nu-
tall, “insanlarin akilli ve bilin¢li olduklar i¢cin
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animal does not have any interest in being
the victim of such a blow” and clears that an-
imals are the owners of the right, inasmuch
asthey are able to suffer from pain®. Addition-
ally, Nutall rejects the idea of “humans own
rights because they have intelligence and
consciousness and animals don’t because
they don’t have such qualifications like hu-
mans”% while Jeremy Bentham adds what's
crucial on the analysis of animal’s rights is to
determine, “whether animals suffer pain, not
whether they interrogate”"".

There are examples throughout history that
found animals responsible and punished
them. In 1936, a pig was killed in France by
being exposed to torture, because it was
held liable for killing a child.

In light of technological progress and scien-
tific developments, it is more than possible to
interpret animals as creatures with emotions
and accept they suffer from psychological,
emotional, and physical pain. Thus, they
need to be protected under law even if they
lack the capacity to have rights. In the event
that the lives and bodies of animals are en-
dangered, the necessity to regulate the law
for the benefit of animals has been brought
to the agenda of legislation and several reg-
ulations protecting animal rights, both in our
country and around world, have been and
still continue to be executed.

I1l. ANIMAL-RIGHTS
ORIENTED LEGAL REGU-
LATIONS

From past to present, a myriad of internation-
al agreements such as “International Con-
vention for the Protection of Birds”, “1950
Paris Agreement, Convention on Internation-
al Trade in Endangered Species of Wild Fau-
naand Flora (1973)”, “European Convention
for the Protection of Animals during Interna-
tional Transport”, “The European Convention
for the Protection of Animals for Slaughter,”
have been signed and put into force in order
to protect animals and their rights™.

The first legal regulation on animal rights in
history was made in the Massachusetts col-
ony of England in the United Statesin 1641
and accordingly; “no man shall exercise any
tyranny or cruelty towards any brute creature
which are usually kept for man’s use”™s. With
another legislation enacted in the Kingdom
of Saxony, it was stipulated that those who

haklarroldugunu, hayvanlarin ise bu nitelikle-
re sahip olmadiklar icin haklari olmadigi” du-
stincesini reddetmekte”?, Jeremy Bentham
ise “6nemli olanin hayvanlarin, sorgulayip
sorgulamamasi ya da konusup konusmamasi
degil aci cekip cekmedigi”™dir der.

Tarihte hayvanlari, yaptiklar eylemden dola-
yi sorumlu tutup cezalandiran 6rnekler mev-
cuttur. 1936 yilinda Fransa’da bir domuz, bir
cocugu oldurdugu icin, kopekler ve filler ise
cesitli iskenceler ile élduralmastar'.

Teknolojinin ilerlemesi ve bilimsel gelisme-
ler isiginda hayvanlarin duygulari olan, aclyi
hisseden canli varliklar oldugunu kabul et-
mek mumkundur. Dolayisiyla, hak ehliyetleri
olmasa dahi hukuk duzeninde korunmalari
gerekmektedir. Hayvanlarin can ve bedenle-
rinin tehlikeye girmesi halinde, hukuk kural-
larinin bu dogrultuda duzenlenmesi geregi
gundeme gelmis, hem tlkemizhem de dunya
nezdinde hayvan haklari lehine duzenlemeler
yapilmis ve yapilmaya devam etmektedir.

11l. HAYVAN HAKLARINA
YONELIK HUKUKI DU-
ZENLEMELER

Gecmisten gunumuze; “Kuslarin Korunma-
sina Dair Uluslararasi 1950 Paris S6zlesmesi,
Nesli Tukenmekte Olan Hayvan Ve Bitkilerin
Ticaretine iliskin 1973 Washington S6zlesme-
si, Uluslararasi Tasimada Hayvanlarin Korun-
masina iliskin 1968 Tarihli Avrupa Anlagsmasi,
Tanmsal isletmelerdeki Hayvanlarin Korunma-
sina iliskin 1979 Tarihli Avrupa Anlasmasi, Ak-
deniz’in Ozel Koruma Alanlarina iliskin Proto-
kol” gibi hayvanlar korumaya yonelik olarak
bircok uluslararasi antlasma imzalanmistir™.

Tarihte, hayvan haklarina iliskin ilk duzenle-
me, ingiltere’nin Amerika’'daki Massachusetts
kolonisinde 1641 yilinda yapilmis olup™ bu
duzenlemeye gore; “hi¢c kimse, genellikle in-
sanlarin yararlandigi bir hayvana kétu davra-
namaz”’®. Saksonya kralliginda cikarilan bir
yasa ile hayvanlara eziyet edenlerin cezalan-
dinlacagi 6ngoérulmus, buna gore, hayvanlara
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torture animals would be punished, and
accordingly, those who intentionally harm
animals would be sentenced to four weeks
in prison. Laws aiming to protect the health
and welfare of animals were also enacted in
the Netherlands’®.

On October 15" 1978, the Universal Declara-
tion of Animal Rights was proclaimed in Paris
by the United Nations Educational, Scientific
and Cultural Organization (“"UNESCO"). Pur-
suant to Article 1 of the declaration, “all ani-
mals are born with an equal claim on life and
the same rights to existence” and as Article
3 regulates, “no animal shall be ill-treated or
shall be subject to cruel acts”".

Legislation on protecting animals are nowa-
days in force in European countries such as
Germany'® Austria’ and the Netherlands®
and enforcements to protect animals are
carried out in praxis. In 1999, the Animal
Welfare Act was proclaimed in New Zealand?'
and housing conditions of animals were im-
proved and first step to prevent ill treatment
was taken. Moreover, it prohibited animals to
be subject to medical experiments?2.

As to examine the legislation procedure in
Turkey, Law No. 5199 on the Protection of
Animals (“Law No. 5199") was accepted in
2004 to make animals live in a comfortable
environment, prevent their ill treatment and
protect them from torture. In addition, other
legislation, regulations and circulars were
published directly or indirectly related to an-
imals and their rights.
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bilerek zarar verenlere 4 haftalik hapis ce-
zasl verilecegi duzenlenmistir. Hollanda’'da
ise 1780 senesinde, hayvanlarin saglik ve
refahinin korunmasini hedefleyen bir yasa
duzenlemesine gidilmistir?e.

15 Ekim 1978 tarihinde, Birlesmis Milletler
Egitim, Bilim ve Kultur Orgutu ("UNESCQ")
tarafindan Paris'te Hayvan Haklari Evrensel
Bildirgesi ilan edilmistir. Bu bildirgenin 1.
maddesi uyarinca, “butiun hayvanlar yasam
onunde esit dodar ve ayni var olmak hakkina
sahiptir” ve 3. maddesine gore ise “butun
hayvanlarin insanlarca gézetilme, bakilma ve
korunma haklari vardir.

Gunumuzde, Almanya®, Avusturya’ ve Hol-
landa?® gibi Avrupa Ulkelerinde hayvanlari ko-
rumaya yonelik yasalar mevcut olup, pratikte
de hayvan haklari lehine uygulamalar gercek-
lestirilmektedir. 1999 yilinda Yeni Zelanda'da
Hayvan Refahi Yasasi?' ¢cikmis olup, hayvanla-
rin barinma kosullari iyilestirilmis, hayvanlara
kotu muamelenin engellenmesi yolunda ilk
adim atilmistir. Ayrica hayvanlarin, tibbi de-
neylere konu olmalar yasaklanmistir?2,

Turkiye'de ise 24.06.2004 tarihinde, hayvan-
larin rahat yasamalarini saglamak, hayvanlara
iyi ve uygun muamele edilmesini temin et-
mek, hayvanlarin acy, istirap ve eziyet cekme-
lerine karsi en iyi sekilde korunmalarini, her
tarld magduriyetlerinin 6nlenmesini sagla-
mak amacit ile 5199 sayili Hayvanlari Koruma
Kanunu kabul edilmistir. Bu kanun haricinde,
Anayasa’da bazi kanunlarda hayvanlara ve
haklarina yonelik dogrudan ve dolayli birta-
kim duzenlemeler mevcuttur.
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Pursuant to the 1982 Constitution of the Re-
public of Turkey Article 56, “everyone has the
rightto live in a healthy and balanced environ-
ment”. Furthermore, Article 169/1 regulates
that “the State shall enact the necessary legis-
lation and take the measures required for the
protection and extension of forests. (...) All for-
ests shall be under the care and supervision
ofthe State”, while the same article says "Acts
and actions that might damage forests shall
not be permitted”. As mentioned in the intro-
ductory paragraph, since society includes
the environment and forests in its definition
and no animal can be different from the en-
vironment, it is appropriate say that these
provisions protect animal rights.

According to the Turkish Penalty No. 5237,
Article 181/1, "Any person who intentionally
discharges waste or refuse material into the
earth, water or air, contrary to the technical
procedures as defined in the relevant laws
and in such a way as to cause damage to the
environment, shall be sentenced to a penalty
of imprisonment for a term of six months to
two years.” and 181/4, “Where an offence is
committed as defined under paragraphs one
and two in relation to waste or refuse materi-
al which has a characteristic that may cause
the alteration of the natural characteristics of
plants or animals, enhance or create infertility
or cause an incurable illness in humans and
animals, the offender shall be sentenced to a
penalty of imprisonment for a term of not less
than five years and a judicial fine of up to a
thousand days”.

IV. ANALYSIS ON LAW
NO. 7332 ON THE
AMENDMENT OF THE AN-
IMAL PROTECTION LAW
AND THE PENAL CODE??

Protective regulations regarding animal
rights were introduced in Law No. 5199,
within the execution of Law No. 7332 on
the Amendment of the Animal Protection
Law and the Penal Code in 2021 (“Law No.
7332"). Although Article 12 of Law No. 7332
imposed only a judicial fine for the acts of
willfully killing, torturing, exterminating and
attacking certain animal groups, the punish-
ment of these actions were converted to im-
prisonment after the amendment of Law No.
5199. In other words, although there was no
prison sentence for crimes against animals
under the Animal Protection Law, imprison-

2709 sayili Anayasa’nin 56. maddesi uyarin-
ca; “Herkes, saglikli ve dengeli bir cevrede
yasama hakkina sahiptir.” 169. maddesinin 1.
Fikrasi; “Devlet, ormanlarin korunmasi ve sa-
halarinin genigletilmesi icin gerekli kanunlar
koyar ve tedbirleri alir. (...) Butin ormanlarin
gozetimi Devlete aittir.” Maddenin 3. fikrasi
ise; “Ormanlara zarar verebilecek hicbir faa-
liyet ve eyleme musaade edilemez. (..)" der.
Cevre ve orman, hayvanlardan bagimsiz
dusunulemeyeceginden, dolayli olarak isbu
duzenlemelerin de hayvan haklarini korur ni-
telikte oldugunu sdylemek yerinde olacaktir.

5237 sayili Turk Ceza Kanunu'nun 181.
maddesinin 1. fikrasina gore; “ilgili kanun-
larla belirlenen teknik usullere aykiri olarak
ve cevreye zarar verecek sekilde, atik veya
artiklari toprada, suya veya havaya kasten ve-
ren kisi, alt aydan iki yila kadar hapis cezasi
ile cezalandinlir.” 4. fikrasina gore ise, “Bir
ve ikinci fikralarda tanimlanan fiillerin, insan
veya hayvanlar acisindan tedavisi zor hasta-
liklarin ortaya ¢ikmasina, Ureme yetenegdinin
korelmesine, hayvanlarin veya bitkilerin do-
dal ozelliklerini degistirmeye neden olabile-
cek niteliklere sahip olan atik veya artiklarla
ilgili olarak islenmesi halinde, bes yildan az
olmamak tzere hapis cezasina ve bin gune
kadar adli para cezasina htiikmolunur”. Bu
duzenleme cevreye iliskin olup, hayvanlarin
korunmasina da hizmet etmektedir.

IV. 7332 SAYILI HAYVAN-
LARI KORUMA KANUNU
iLE CEZA KANUNUNDA
DEGIiSIKLIK YAPILMASI-
NA DAIR KANUN23 iNCE-
LEMESi

09.07.2021 tarihli Hayvanlar Koruma Kanunu
ile Ceza Kanunu'nda Degisiklik Yapilmasina
Dair Kanun ile (“7332 sayili Kanun”), 5199
sayili 24.06.2004 tarihli Hayvanlari Koruma
Kanunu’'nda (“5199 sayili Kanun”) hayvan
haklarina iligkin koruyucu duzenlemeler ge-
tirilmistir. 7332 sayili Kanun’un 12. madde-
si, belirli hayvan gruplarini kasten oldurme,
eziyet etme, neslini tuketme ve saldinda bu-
lunma fiillerine eski mevzuatta yalnizca idari
para cezasli yaptinmi 6ngoérmusken, getirilen
degisiklik ile fiilin sonucu hapis cezasi olarak
belirlenmistir. Diger bir deyisle, bu duzenleme
oncesi Hayvanlari Koruma Kanunu kapsamin-
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ment became possible for crimes against
animals with the amendment.

Moreover, the term “pet” was defined and
the right of legal entities owning pets was
regulated in Law N0.5199. Thus, the number
of animals protected by law has increased.
However, it should be acknowledged that
only owned animals are subject to this defi-
nition.

In addition, the establishment of animal shel-
ters, being subject to the permission of the
Ministry of Agriculture and Forestry, aim to
prevent the torture and ill-treatment to ani-
mals, as well as protect the general health of
animals by arranging the treatment and ster-
ilization of stray, homeless animals.

HAYVAN HAKLARI VE MEVZUAT DEGISIKLIGI:
YASAKLI IRK MESELESI HAKKINDA INCELEME

da hayvanlara karsi islenen suclarda hapis ce-
zasl yaptinmiyokken, arttk mamkun olmustur.

Ek olarak, 7332 sayili Kanun ile, 5199 sayili
Kanun'a “Ev Hayvani” tanimi eklenerek, tuzel
kisilerin de ev hayvani sahibi olabilecegi be-
lirtilmis, tanim kapsamina giren ve kanun ile
koruma altina alinan hayvan sayisi artmistir.
Ancak bu tanimin sadece sahipli hayvanlar
icin oldugu unutulmamalidir.

Ayrica, hayvan bakimevlerinin kurulmasi Ta-
rim ve Orman Bakanligi'nin iznine tabi tutula-
rak denetlenme ve hayvanlara karsi yapilan
eziyetin engellenmesinin énune gecilmeye
calisilmis, sahipsiz hayvanlarin tedavi ve ki-
sirlastinlmasi duzenlenerek genel hayvan
saglig1 korunmaya calisilmistir.

Itis crucial to get down to the essential problems and change the
perspective towards animals, give them the inherent value they
deserve and take appropriate remedial steps.

Onemli olan, temeldeki sorunlara inip hayvanlara olan bakis aci-
sin1 degistirmek, onlara hak ettikleri degeri vermek ve buna uygun

iyilestirici adimlar atmaktir.

With Law No. 7332, an important amend-
ment was formed in Law No. 5199, which
closely concerns pet owners. In regard to
this regulation, which is namely referred to
as the chip regulation, cat and dog owners
are obliged to register their animals digitally.
In other words, their dogs and cats shall be
inserted a chip for their digital identification.
This provision is generally aimed at prevent-
ing the loss of owned animals. In this manner,
the inserted chip will locate the animals 24/7,
preventing the cases of lost animals. Anoth-
er purpose of this regulation is to protect
owned cats and dogs against their owners,
in case of any kind of violent action against
them.

7332 sayili Kanun ile 5199 sayili Kanun’da
hayvan sahiplerini yakinenilgilendiren énemli
bir degisiklik yapilmistir. Medyada siklikla ¢ip
duzenlemesi olarak anilan bu duzenleme ile
artik kedi ve képek sahipleri, hayvanlarini di-
jital kimliklendirme, diger bir deyisle cip ile
kayit altina almakla yukumludur. Hakum ge-
nel olarak sahipli hayvanlarin kaybolmasini
engellemeye yoneliktir. Takilan ¢ip sayesin-
de hayvanlarin nerede oldugu tespit edilebi-
lecek ve kayip hayvan vakalarinin ¢coklukla
onune gecilebilecektir. Bu duzenlemenin
diger bir amaci ise sahipli kedi ve képekle-
rin sahiplerine karsi korunmasina iligkindir.

MAKALELER

DiPNOT

A

23 Hayvanlari Koruma Kanunu ile
Turk Ceza Kanunu’nda Degisiklik Ya-
pilmasina Dair Kanun, 14.07.2021 RG.

Kabul Tarihi: 09.07.2021.
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24 The species listed as “Pitbull, Ter-
rier, Japanese Tosa” in Law No. 5199
were further expanded with Law No.
7332 and listed as “Pitbull, Terrier,
Japanese Tosa, Dogo Argentino, Fila
Brasilerio”.

25 Law No. 7332, Article 13 “Metro-
politan municipalities shall (...) establish
animal nursing homes for the protec-
tion, care and rehabilitation of endan-
gered animals".

26 Republic of Turkey Ministry of Ag-
riculture and Forestry, Circular num-
bered E-26137614-280.99-3163942
and dated 07.12.2021.
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With the amendment, Article 151/2 of the
Turkish Penal Code regulating that “any per-
son who, without reasonable excuse, kills or
harms an animal in such a way as to render
it unusable or as to lower its value”, the pro-
visions of the above paragraph, namely the
provision of Damage to Property being ap-
plied, has been abolished. With this amend-
ment, crimes against animals will be exclud-
ed from the scope of damage to property.

In addition to these regulations, there are
still some points to scrutinize. Although the
owned animal is excluded from the scope of
damaging property, animals are still consid-
ered movable property in the context of theft
crime. In other words, if one steals someone
else’s owned animal, that person will be the
perpetrator of a theft crime, categorized asan
offence against property. Besides, some of
the judicial punishments added with Law No.
7332 are regulated only for owned animals.
Only ajudicial fine is envisaged for stray ani-
mals and these acts against stray animals do
not even constitute a crime.

Another point to discuss in this study is the
situation of dangerous animals. Both Law No.
5199 and Law No. 7332 contain regulations
regarding dangerous animals?:. Pursuant to
the aforementioned provision, it is forbidden
to produce, own, adopt, house, feed, barter,
exhibit, gift, and enter, sell and advertise
dangerous animals in our country. For the
protection and health of these species, the
law only imposes an obligation on municipal-
ities to establish nursing houses?. Regarding
which animals are included within this scope,

7332 sayili Kanun ile yapilan bir degisiklik
ise Turk Ceza Kanunu’'nun (“TCK") 151/2.
maddesi; “hakli bir neden olmadan sahipli
hayvani élduren, ise yaramayacak hale geti-
renveyadederinin azalmasina neden olan kisi
hakkinda Mala Zarar Verme Sucu hukamleri-
nin uygulanacagi” duzenlemesi ilga edilmis-
tir. Buduzenleme ile hayvanlara karsi islenen
sugclar, mala zarar verme sucu kapsamindan
cikmis olacaktir.

Bu duzenlemelerin yaninda dikkat edilmesi
gereken bazi hususlar vardir. Her ne kadar,
sahipli hayvan mala zarar verme kapsami
disinda birakilsa da hayvanlar hirsizlik sugu
baglaminda hala tasinir mal sayilmaktadir,
yani bir baskasinin sahipli hayvanini ¢calan kisi
hirsizlik sugunun faili olacaktir. Ayrica, 7332
sayili kanunun 12. maddesiyle eklenen adli
cezalarin birkagl, yalnizca sahipli hayvanlar
icin duzenlenmis, sahipsiz hayvanlaricin yal-
nizca idari para cezasi 6ngorulerek, sahipsiz
hayvanlara yapilan bu fiiller bir sug niteligi
dahi teskil etmemektedir.

Bu yazida son olarak deginilecek bir diger
husus ise yasakli irk hayvanlar, mevzuattaki
deyimiyle tehlike arz eden hayvanlardir. Ge-
rek 5199 sayili Kanun'da, gerek 7332 sayili
Kanun’da tehlike arz eden hayvanlarla?* ilgili
duzenlemeler mevcuttur. S6z konusu hukim
uyarinca, tehlike arzeden hayvanlari Gretmek,
sahiplenmek, sahiplendirmek, barindirmak,
beslemek, takas etmek, sergilemek, hediye
etmek ve bunlarn ulkemize girisini, satigini
ve reklamini yapmak yasaktir. Bu turlerin ko-
runmasi ve sagliklari icin kanunda yalnizca
belediyelere bakimevi kurma yukamlulugu
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the Ministry of Agriculture and Forestry has
published a circular on December 7, 2021.
This circular will be reviewed below.

V. CIRCULAR NO
2021/48 ON DANGER-
OUS ANIMALS?¢

Within the scope of Circular No. 2021/48
on Dangerous Animals (“Circular No.
2021/48"), animals categorized as danger-
ous are nothing else than pets. These an-
imals are classified only as a different type,
since they are thought to give damage to
people.

Prior to the amendment of Law No. 7332,
Article 14/1-1 of Law No. 5199 defined dan-
gerous races as “Pitbull Terrier, Japanese
Tosa" and in accordance with the relevant
provision, it was forbidden to produce, own,
enter into the country, sell and advertise, ex-
change, display and gift dangerous animals.
With the amendment of Law No. 7332, it was
decided that the dangerous races would be
determined by the Ministry in the relevant
provision, but these species were expand-
ed to “Pitbull, Terrier, Japanese Tosa, Dogo
Argentino, Fila Brasilerio”. On 07.12.2021,
Circular No. 2021/48 was published on the
identification of these breeds. According to
Circular No. 2021/48, American PitBull Terri-
er, Dogo Argentino, Fila Brasilerio, Japanese
Tosa, American Staffordshire Terrier and
American Bully dogs have been identified as
dangerous races. According to the relevant
Circular No. 2021/48, Dogs of PitBull Terrier,
Japanese Tosa, Dogo Argentino and Fila Bra-
silerio that were owned before July 2021 and
those who were conceived before July 2021
would be awaited to give birth to animals for
sterilization and the puppies to reach four
months old. As for the American Staffordshire
Terrier and American Bully races that were
conceived before the enforcement of Circu-
lar No. 2021/48, the sterilization process is to
be performed after the animals have given
birth and the puppies are four months old. In
addition, the Circular regulates the provision
of information to the Ministry in case of the
death of the animals that pose a danger.

In addition, these endangered species, in
accordance with Circular No. 2021/48, “can-
not be introduced in public places, children’s

HAYVAN HAKLARI VE MEVZUAT DEGISIKLIGI:
YASAKLI IRK MESELESI HAKKINDA INCELEME

getirilmesiyle yetinilmistir?>. Bu kapsama
hangi hayvanlann girdigine iliskin olarak
07.12.2021 tarihinde T.C. Tarim ve Orman
Bakanligi bir genelge yayimlamistir. Asagida
bu genelge incelenecektir.

V.2021/48 SAYILI GE-
NELGE iLE TEHLIKE ARZ
EDEN HAYVANLARA ILiS-
KiN DUZENLEME?¢

2021/48 Sayili Tehlike Arz Eden Hayvanlara
iliskin Genelge ("2021/48 Sayili Genelge”)
kapsaminda tehlikeli tar diye siniflandirilan
hayvanlar, aslinda evcil hayvan adinda ba-
rindirdigimiz hayvanlardan baskalar degildir.
Bu hayvanlar, ev hayvani olmalarina karsilik,
insanlara ve hayvanlara zarar verdikleri du-
stncesi ile ayr bir tar olarak sayilmis ve hak-
larinda duzenlemelere gidilmistir.

7332 sayili Kanun degisikligi éncesinde,
5199 sayili Kanun’un 14/1-l. maddesi tehli-
ke arz eden irklan “Pitbull Terrier, Japanese
Tosa” olarak ifade etmekteydi ve ilgili hukum
uyarinca tehlike arzeden hayvanlari Uretmek;
sahiplendirilmesini, tlkemize girisini, satigini
ve reklamini yapmak; takas etmek, sergile-
mek ve hediye etmek yasaklanmigti. 7332
sayili Kanun degisikligiyle beraber ilgili hu-
kimde tehlike arz eden irklarin Bakanlikca
belirlenecegi hukam altina alinmakla birlik-
te, bu tarler “Pitbull, Terrier, Japanese Tosa,
Dogo Argentino, Fila Brasilerio” olarak genis-
letilmisti. 07.12.2021 tarihinde ise bu irklarin
belirlenmesine iliskin 2021/48 sayili genelge
yayimlanmistir. Bu genelge dogrultusunda;
Amerikan Pitbull Terrier, Dogo Argentino, Fila
Brasilerio, Japanese Tosa, American Staffor-
dshire Terrier ve American Bully irki kopekler
tehlike arz eden hayvanlar olarak belirlen-
mistir. ilgili genelge uyarinca, “14.07.2021
tarihinden 6nce sahiplenilmis Pitbull Terrier,
Japanese Tosa, Dogo Argentino ve Fila Brasi-
lerio irki kbpeklerden, 14.07.2021 tarihinden
once gebe kalmis olanlarin kisirlastirma islemi
icin hayvanlarin dogum yapmasi, yavrularin
dort aylik olmasi beklenecektir”. Genelgenin
yarurluge girmesinden 6nce gebe kalmis
American Staffordshire Terrier ve American
Bully irki kopekler icinse kisirlagtirma islemi
hayvanlarin dogum yapmasi ve yavrularin
dort aylik olmasindan sonra gergeklestirile-
cektir. Bununla beraber, Genelge, tehlike arz
eden hayvanlarin 6lumu halinde Bakanliga
bilgi verilmesini duzenlemektedir.

MAKALELER

A

24 5199 sayili kanunda “Pitbull, Ter-
rier, Japanese Tosa” olarak sayilan
turler, 7332 sayilikanunile dahada ge-
nisletilerek “Pitbull, Terrier, Japanese
Tosa, Dogo Argentino, Fila Brasilerio”
olarak sayilmistir.

DiPNOT

25 7332 sayili kanun, madde 13:
“Buyuksehir belediyeleri, (..) tehlike
arz eden hayvanlarin korunmasi ve
bakiminin yapilmasi ile rehabilitasyo-
nunun saglanmasi amaciyla hayvan
bakimevleri kurar”.

26 T.C. Tanim ve Orman Bakanligi,
E-26137614-280.99-3163942 sayili
ve 07.12.2021 tarihli Genelge.
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ALTHOUGH THERE ARE
REGULATIONS TO PRO-
TECT ANIMALS, THEY
ARE STILL CLASSIFIED
AS OWNED, UNCLAIMED
AND ENDANGERED ANI-
MALS AND EACH CLASS
IS NOT GIVEN EQUAL
PROTECTION.
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playgrounds or parks without a registration
document, mouthpiece and collar’. The ban
on entering public places and children’s
playgrounds and parks with the obligation
to wear mouthpieces and leashes will be
applied from the date of entry into force of
Circular No. 2021/48. In case of any breach
of the provision, a judicial fine of eleven
thousand Turkish Liras is to be imposed. Ac-
cording to Circular No. 2021/48, those who
own these animals will be able to leave the
animal in a hospice. However, in the case of
leaving the animal on the street, the Circular
stipulated that a judicial fine of thirty thou-
sand Turkish Liras would be imposed on the
actual perpetrator.

VI. CONCLUSION

Animals, which have been in the lives of peo-
ple from past to present, have become a sub-
ject that the law has also started to protect.
In the past, opinions were put forward that
animals have no sense, do not feel pain and/
or cannot have rights because they do not
have the capacity and it was seen that ani-
mals were killed without any legal protection
from these actions. However, in later time, the
point of view towards animals has changed
from a human-centered point of view and the
ideathatanimals are living beingsinthe need
of protection has begun to take root. In this
regard, the Universal Declaration of Animal
Rights was proclaimed in Paris by UNESCO.
Immediately afterwards, various countries,

Ek olarak, tehlike arz eden bu turler, genelge
uyarinca; “kayit belgesiz, agizliksiz ve tasma-
siz olarak dolastirilamaz, halkin yogun olarak
bulundugu yerler ile ¢ocuk oyun alanlarn
ve parklarina sokulamaz”. Agizlik ve tasma
takma zorunlulugu ile halkin yogun olarak
bulundugu yerlere ve ¢ocuk oyun alani ve
parklarina girme yasagi, Genelgenin yarur-
luge girmesinden itibaren uygulanacaktir.
Hukme aykirilik durumunda on bir bin Turk
lirasi idari para cezasl uygulanmasi 6ngo-
ralmustur. Genelge uyarinca, bu hayvanlara
sahip olanlar ilgili hayvani bakimevine bira-
kabileceklerdir. Ancak hayvanin sokaga terki
durumunda Genelgede fiili gerceklestirene
otuz bin Turk lirasi idari para cezasi uygula-
nacagi ongoéralmastar.

VI. SONUC

Gecmisten gunumuze insanlarin hayatinda
olan hayvanlar, hukukun da koruma altina
almaya basladigi bir konu haline gelmistir.
Gecmiste, hayvanlarin duygusu olmadigi,
aciyr hissetmedigi yahut hak ehliyetine sahip
olmadiklarindan dolayi hak sahibi olamaya-
caklarn 6ne surulmus, eylemlerinden éturu
herhangi bir hukuki korumalari olmadan
oldurualdukleri goéralmustur. Ancak, ilerleyen
zamanlarda hayvanlara karsi olan bakis acI-
st insan merkezli bir bakis acisindan ¢ikarak
hayvanlarin, korunmasi gereken canlilar ol-
dugu dusuncesi koklesmeye baslamistir. Bu
baglamda, Birlesmis Milletler Egitim, Bilim ve
Kaltar Orgutt (UNESCO) tarafindan Paris’te
Hayvan Haklari Evrensel Bildirgesi ilan edil-
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including Turkey, have done the necessary mistir. Akabinde, Turkiye dahil ¢esitli lkeler
work to protect animals and adapted the is- hayvanlarn korumak adina gerekli calismalar
sue of animal protection in their legislation. yapip kanunlarinda hayvanlarin korunmasi
Although there are regulations to protect meselesine yer vermislerdir. Her ne kadar,
animals, they are still classified as owned, hayvanlari korumaya yoénelik duzenlemeler
unclaimed and endangered animals and mevcut olsa da hayvanlar ginimuz mev-
each class is not given equal protection. It ~ zuatinda hala sahipli, sahipsiz ve tehlike arz HER NE KADAR, HAY-
is crucial to get down to the essential prob- eden hayvanlar olarak siniflandirilmakta, her
lems and change the perspective towards bir sinifa esit koruma verilmemektedir. Sahipli VANLARI KORUMAYA
animals, give them the inherent value they hayvanlara karsi yapilan sug niteligindeki bir YONELIK DUZENLEME-
deserve and take appropriate remedial steps. fiilde adli ceza 6ngorulurken, tehlike arzeden
It should be remembered that people have irklarin beslenmesi halinde dahi, sahibe idari LER MEVCUT OLSA DA
never been alone on earth, that animals ex- ceza yaptinmi uygulanmaktadir. Onemli olan,
isted before mankind, and they willcontinue  temeldeki sorunlara inip hayvanlara olan ba- HAYVANLAR GUNUMUZ
to exist after mankind. kis agisinidegistirmek, onlara hak ettikleri de-
gerivermek ve buna uygun iyilestirici adimlar MEVZUATINDA HALA
atmaktir. Unutmamak gerekir ki, yerylzinde CR—C CNp
. . SAHIPLI, SAHIPSIZ VE
insanlar hicbir zaman yalniz olmadi, hayvan-
larinsanoglundan 6nce de vardi, insanoglun- TEHLIKE ARZ EDEN HAY-
dan sonra da var olmaya devam edecektirler.
VANLAR OLARAK SINIF-
LANDIRILMAKTA, HER
BIR SINIFA ESIT KORUMA
VERILMEMEKTEDIR.
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