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ABSTRACT

Under international regulations, financial institu-
tions apply additional control mechanisms to cus-
tomers and entities with which they maintain long-
term business relationships who are defined as
Politically Exposed Persons. Based on the Finan-
cial Action Task Force Proposals, which operate
within the Organization for Economic Cooperation
and Development, many states have incorporated
these control mechanisms into their domestic law.
Individual financial institutions have created their
own specific principles. The definition of Political-
ly Exposed Persons and the consequences of be-
ing a PEP will be explained in this study.
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OZET

Finansal kuruluslar, Siyasi Nufuz Sahibi Kisileri
("Politically Exposed Persons”) musteri olarak ka-
bule etmek icin veya is iliskilerini devam ettirmek
icin uluslararasi mevzuatta 6ngorulen bazi ek
kontrol mekanizmalari kullanmaktadirlar. Devlet-
ler bu kontrol mekanizmalarini kendi ic hukuklari-
na gecirmislerdir. Her finansal kurulus kendi 6zel
prensiplerini, 6zellikle Ekonomik Kalkinma ve Is-
birliggi Orgutl bunyesinde faaliyet gosteren Mali
Eylem Gorev Gucu Onerilerini ("FATF") baz alarak
olusturmustur. Siyasi Nufuz Sahibi Kisiler'in tanimi
ve PEP olmanin sonuclari ¢calismamizda aktarila-
caktir.
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POLITICALLY EXPOSED PERSONS

The concept of Politically Exposed Persons ("PEP") appeared first with the "Abacha Incident’,
which took place in the late 1990s and was subject to a French lawsuit.

Siyasi Niifuz Sahibi Kisiler ( “PEP” ) kavramai, 1990’larin sonunda meydana gelen ve Fransiz
yargisina konu olan “Abacha Olay1” ile ortaya cikmustir.
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I.INTRODUCTION

The concept of Politically Exposed Persons
("PEP”) was first used in Turkey with the
news in the international press at the end of
the 1990s. A PEP is a person who is entrust-
ed with a high profile political relationship
and/or a person who the public has appoint-
ed and trusts to carry out important public
service.” Since these persons present great-
er risks in financial terms given the potential
involvement of bribery or corruption, finan-
cial institutions impose additional financial
obligations on them. In this study, the con-
cept of PEP will be explained briefly, then
the status of this term and its consequences
will be explored under international regula-
tions.

II. THE CONCEPT OF PEP

A. Historical Background

The concept of Politically Exposed Per-
sons appeared first with the "Abacha Inci-
dent", which took place in the late 1990s
and was subject to a French lawsuit.2 In
the dispute, the Nigerian head of state
Sani Abacha and his family were accused
of laundering approximately 1.4. billion
dollars® and embezzling one to five bil-
lion dollars.* The concept of PEP emerged

I. GiRiS

Siyasi Nufuz Sahibi Kisiler olarak Turkceye
cevrilen Politically Exposed Persons (“PEP”)
kavrami 1990'larin sonuna dogru dunya
basininda yer alan haberler dogrultusunda
hayatimiza girmis bir kavramdir. Siyasi NU-
fuz Sahibi Kisiler, yuksek profilli siyasi pozis-
yon sahibi ve/veya kamuoyunun guvenerek
onemli bir kamu gorevinin birakildigi kisidir."
Bu kisiler, finansal agidan daha buyuk risk
arz ettikleri icin finansal kuruluslara bu kisi-
leri musteri kabul edilmesi durumunda ek
yukumlulukler getirilmistir. Calismamizda
oncelikle PEP kavraminin ortaya ¢ikisl acik-
lanacak, ardindan uluslararasi mevzuattaki
yeri, PEP olmasinin sonuglari ve uygulama-
larr anlatilacaktir.

Il. PEP KAVRAMI VE
MEVZUATTAKI YERI

A. PEP Kavraminin Ortaya Cikisi

Siyasi Nufuz Sahibi Kisiler ( “PEP” ) kavram,
1990'larin sonunda meydana gelen ve Fran-
siz yargisina konu olan “Abacha Olay!” ile
ortaya cikmistirz. S6z konusu uyusmazlikta
Nijeryali devlet bagkani Sani Abacha ve ailesi
yaklasik olarak 1.4. milyar dolar kara para ak-
lamakla® ve bir ila bes milyar dolar zimmete
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with the claim that Sani Abacha systemati-
cally stole and corrupted the assets of the
Central Bank of Nigeria. The funds Sani
Abacha and his family stole through cor-
ruption and theft were transferred to var-
ious banks in England and Switzerland.®
In 2001, the Nigerian government that re-
placed the Abacha government made sev-
eral attempts to recover the stolen funds.®
Following the complaints the government
lodged with various agencies across Eu-
rope and the Swiss Federal Police De-
partment, which investigated nearly sixty
Swiss banks,” the concept of PEP became
increasingly important. Since at the time
of the Abacha Incident there was no regu-
lation regarding this issue, the Swiss gov-
ernment had to declare the Abacha family
a criminal organization in order to return
the Nigerian funds.® During this investiga-
tion, the concept of PEP emerged, leading
to the United Nations Convention Against
Corruption, which was adopted in October
2003. The regulation was also adopted
by the European Union in 2004.° In 2003,
the concept of PEP was addressed by the
Financial Action Task Force (“FATF”), an
international organization operating un-
der the OECD, and revised its published
recommendations within the framework
of PEP. Thus, the concept of PEP took its
place in the field of international law.
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MAKALELER

gecirmekle* suclanmigtir. PEP kavrami, Sani
Abacha’nin Nijerya Merkez Bankasi varliklarini
sistematik olarak caldigi ve yolsuzluk yaptig
iddiasi ile gindeme gelmistir. Sani Abacha ve
ailesinin, yolsuzluk ve hirsizlik yaparak ¢aldig
iddia edilen varliklarin ingiltere ve isvigre’de
bulunan cesitli bankalara transfer edilmis ol-
duguna inanilmaktadir.’ 2001 yilinda Abacha
hakumeti yerine gelen Nijerya hukameti bu
paralan geri alabilmek icin cesitli girisimlerde
bulunmuslardir.t Avrupa’daki cesitli kuruslara
ek olarak isvicre Federal Polis Departmani'nin
sikayetiyle isvigre'deki altmisa yakin bankada
sorusturma baslatilmis” ve PEP kavrami gide-
rek 6Gnemli hale gelmistir. Abacha Olayi'na ka-
dar bu konuya iliskin bir duzenleme olmamasi
sebebiyle Nijerya fonlannin geri alinabilmesi
icin Isvigre hukumetinin Abacha ailesini sug
orgutu ilan etmesi gerekmistir.2 Baslatilan bu
sorusturma esnasinda PEP kavrami ortaya
cikmis olup Birlesmis Milletler tarafindan 2000
yilinin Aralik ayinda kurulan komite tarafindan
2003 yilinin Ekim ayinda Birlesmis Milletler Yol-
suzlukla Mucadele Sozlesmesi kabul edilmis-
tir. ilgili duzenleme 2004 yilinda Avrupa Birligi
tarafindan da kabul edilmistir.® 2003 yilinda
OECD bunyesinde faaliyet gosteren uluslara-
rasi bir kurulus olan Mali Eylem Goérev Gucu
tarafindan PEP kavrami ele alinmis ve yayinla-
digi tavsiyeleri PEP cergevesinde revize etmis-
tir. Boylelikle PEP kavrami uluslararasi hukuk
alaninda yer edinmeye baslamistir.
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POLITICALLY EXPOSED PERSONS

Since 2001, many countries have intro-
duced strict regulations on financial
services in order to fight political cor-
ruption. Despite all the measures taken,
it was reported in the press that political
leaders, such as Hosni Mubarak, had se-
rious assets in European and American
banks. Accordingly, upon the complaint
of the Egyptian government in 2011,
Hosni Mubarak's Swiss bank assets were
frozen.0 ™

PEP was first defined under the United Na-
tions Anti-Corruption Convention in 2001,
and Article 52 of the United Nations Con-
vention against Corruption’ titled “Preven-
tion and Detection of Transfers of Proceeds
of Crime” regulated as:

1. Without prejudice to article 14 of this
Convention, each State Party shall take
such measures as may be necessary, in ac-
cordance with its domestic law, to require
financial institutions within its jurisdiction
to verify the identity of customers, to take
reasonable steps to determine the identi-
ty of beneficial owners of funds deposited
into high-value accounts and to conduct
enhanced scrutiny of accounts sought or
maintained by or on behalf of individuals
who are, or have been, entrusted with prom-
inent public functions and their family mem-
bers and close associates. Such enhanced

scrutiny shall be reasonably designed to de-
tect suspicious transactions for the purpose
of reporting to competent authorities and
should not be so construed as to discourage
or prohibit financial institutions from doing
business with any legitimate customer.

2. In order to facilitate implementation of the

2001 yilindan itibaren ¢ok sayida ulke siyasi
yolsuzlukla savasma amaciyla finansal hiz-
metler konusunda siki dizenlemeler yapma-
ya baslamigtir. Alinan tum énlemlere ragmen
Husnu Mubarek gibi politik liderlerin Avrupa
ve Amerika bankalarinda ciddi meblaglarda
varliklarinin bulundugu basina yansimistir.
Bu dogrultuda, Misir hukumetinin 2011 yi-
lindaki sikayeti Uzerine Husnu Mubarek'in
isvicre bankalarindaki varliklari dondurul-
mustur.’0 1

PEP ilk kez 2001 yilinda Birlesmis Milletler
Yolsuzlukla Mucadele Sozlesmesi altinda
tanimlanmis olup, Birlesmis Milletler Yolsuz-
lukla Mucadele Sozlesmesi'nin' Sug Gelirle-
rinin Transferinin Onlenmesi ve Tespit Edil-
mesi baslikli 52. maddesi:

1. Bu Soézlesmenin 14 Gncd maddesi sak-
I kalmak kaydiyla, her Taraf Devlet, yargi
yetkisi dahilindeki mali kuruluglarin, miis-
terilerin kimliklerini dogrulamasini, ytk-
sek meblagli hesaplara yatirilan fonlarin
yararlanici hesap sahiplerinin kimliklerini
belirlemek tizere makul tesebbdlslerde
bulunmasini ve 6nemli_kamu gorevlerini
ifa edenler, aileleri ya da yakinlar tarafindan
yahut bunlar adina acilmak istenen ya da
acilan hesaplar tizerinde yogun bir incele-
me yapmasini zorunlu kilmak amaciyla, ic
hukukuna uygun bicimde gerekli é6nlem-
leri alacaktir. Bu tur yogun incelemeler, yet-
kili makamlara rapor etmek amaciyla, supheli
islemleri tespit etmek tizere makul bigcimde
planlanacak ve mali kuruluslar, mesru mus-
terileri ile is yapmaktan caydiracak ya da is
yapmayi yasaklayacak bicimde yorumlanma-
yacaktir.
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measures provided for in paragraph 1 of this
article, each State Party, in accordance with
its domestic law and inspired by relevant
initiatives of regional, interregional and mul-
tilateral organizations against money-laun-
dering, shall;

(a) Issue advisories regarding the types of
natural orlegal person to whose accounts fi-
nancial institutions within its jurisdiction will
be expected to apply enhanced scrutiny,
the types of accounts and transactions to
which to pay particular attention and appro-
priate account-opening, maintenance and
recordkeeping measures to take concern-
ing such accounts; and

(b) Where appropriate, notify financial insti-
tutions within its jurisdiction, at the request
of another State Party or on its own initiative,
of the identity of particular natural or legal
persons to whose accounts such institutions
will be expected to apply enhanced scruti-
ny, in addition to those whom the financial
institutions may otherwise identify.

3. In the context of paragraph 2 (a) of this ar-
ticle, each State Party shall implement mea-
sures to ensure that its financial institutions
maintain adequate records, over an appro-
priate period of time, of accounts and trans-
actions involving the persons mentioned in
paragraph 1 of this article, which should, as
aminimum, contain information relating to
the identity of the customer as well as, as
far as possible, of the beneficial owner.

4. With the aim of preventing and detect-
ing transfers of proceeds of offences estab-
lished in accordance with this Convention,
each State Party shall implement appro-
priate and effective measures to prevent,
with the help of its regulatory and over-
sight bodies, the establishment of banks
that have no physical presence and that
are not affiliated with a regulated financial
group. Moreover, States Parties may con-
sider requiring their financial institutions to
refuse to enter into or continue a correspon-
dent banking relationship with such institu-
tions and to guard against establishing rela-
tions with foreign financial institutions that
permit their accounts to be used by banks
that have no physical presence and that
are not affiliated with a regulated financial
group.

5. Each State Party shall consider establish-
ing, in accordance with its domestic law,
effective financial disclosure systems for ap-
propriate public officials and shall provide
for appropriate sanctions for non-compli-

SIYASI NUFUZ SAHIBI KiSILER

2. Her Taraf Devlet, bu maddenin 1 inci fik-
rasinda belirtilen énlemlerin uygulanmasini
kolaylastirmak amaciyla, i¢c hukukuna uy-
gun olarak ve karapara aklamaya karsi
ilgili bélgesel, boélgelerarasi ve ¢ok tarafli
orgditlerin girisimlerinden hareketle;

(a) Yargi yetkisi dahilindeki mali kurulug-
lar tarafindan, hesaplarn Uzerinde yogun
incelemeleryapilmasi beklenecek gercek
ya da tiizel kisi tiirleri, 6zel dikkat gosteri-
lecek hesap ve islem tipleri ve bu ttr he-
saplara iligkin uygun hesap acma, isletme
ve kayit tutma 6nlemleri hakkinda tavsiye-
leryayinlayacak; ve

(b) Gerekli hallerde, diger bir Taraf Devle-
tin talebi Uzerine ya da kendiliginden, yargi
yetkisi dahilindeki mali kuruluslara, bu ku-
ruluslar tarafindan belirlenebilecek kisilere
ek olarak, s6z konusu kuruluslar tarafindan
hesaplan yogun incelemeye tabi tutula-
bilecek belirli gercek ya da tiizel kisilerin
kimliklerini bildirecektir.

3. Bu maddenin 2 (a) bendi baglaminda her
Taraf Devlet, mali kuruluslarinin, uygun bir
zaman suresince, bu maddenin 1 inci fik-
rasinda bahsedilen kigilere ait olanlar dahil
olmak Uzere, hesap ve islemler hakkinda
asgari olarak mdsterinin ve mimkiinse
yararlanici hesap sahibinin kimliklerine
iliskin bilgi icerecek bicimde yeterli kayit-
lar1 tutmasini saglayacak énlemleri uygu-
layacaktir.

4. Bu S6zlesmeye uygun olarak ihdas edilen
suglarnin gelirlerinin transferini énlemek ve
tespit etmek amaciyla her Taraf Devlet, di-
zenleyici ve denetim birimlerinin yardimi
ile, fiziksel varligi bulunmayan ve dene-
tim altindaki bir mali gruba bagli olmayan
bankalarin kurulmasini 6nlemeyi teminen
uygun ve etkili 6nlemleri uygulayacaktir.
Bunun otesinde, Taraf Devletler, mali kuru-
luslarinin, bu tdr kuruluslarla muhabir ban-
kacilik iliskisine girmesini ya da bu iliskiyi
surddrmeyi reddetmesini ve hesaplarinin,
fiziksel varligi bulunmayan ve denetim altin-
daki bir mali gruba bagli olmayan bankalar
tarafindan kullanilmasina izin veren yabanci
mali kuruluslarla iliski kurulmasina karsi ¢ik-
masini zorunlu kilmayi degerlendirebilir.

5. Her Taraf Devlet, ic hukukuna uygun
olarak, belli kamu gérevilileri icin etkili
mali bildirim sistemleri kurmayi deger-
lendirecek ve ihlal halleri icin uygun yap-
tinmlar 6ngérecektir. Her Taraf Devlet, ayni
zamanda, gerektiginde bu Sézlesmeye uy-
gun olarak ihdas edilen sug gelirlerini sorus-
turmak, talep etmek ve geri almak amaciyla,
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ance. Each State Party shall also consider
taking such measures as may be neces-
sary to permit its competent authorities to
share that information with the competent
authorities in other States Parties when
necessary to investigate, claim and recov-
er proceeds of offences established in ac-
cordance with this Convention.

6. Each State Party shall consider taking such
measures as may be necessary, inaccordance
with its domestic law, to require appropriate
public officials having an interest in or signa-
ture orotherauthority overafinancialaccount
in a foreign country to report that relationship
to appropriate authorities and to maintain ap-
propriate records related to such accounts.
Such measures shall also provide for appropri-
ate sanctions for non-compliance.

Under these provisions, the United Nations
Convention Against Corruption imposed an
obligation on the United Nations to regulate
member states’ national legislation to impose
financial obligations on financial institutions
to screen potential customers and to report
suspicious transactions. In this regard, United
Nations’ member states are required to reg-
ulate domestic law regarding local financial
institutions: (i) to determine the identity of the
customer, (i) to conduct the necessary re-
search to identify the stakeholders of high-val-
ue investment funds transferred to accounts,
and (iii) to apply enhanced investigations into
existing or requested accounts of PEP, their
families, and affiliated affairs.

Following the regulations of the United Nations
Convention against Corruption, in 2005, the
European Parliament and the Council, with Di-
rective numbered 2005/60 / EEC ("Directive no
2005/60 / EEC"), regulated the obligations of
review and notification especially for the profes-
sions providing financial services in detail and
brought the obligation to regulate the national
legislation of the member states of the Europe-
an Union in accordance with the Directive no
2005/60 / EEC for prevention of use of financial
system in money laundering. According to Arti-
cle 2 of Directive no 2005/60/ EEC, the scope of
Directive no 2005/60/ EEC is credit and financial
institutions, accountants, tax consultants, nota-
ries and other persons who have the authority
to audit accounts and financial records within
their professional activities, independent law
professionals, companies or foundation service
providers not covered previously, real estate bro-
kers, other real and legal persons and casinos
that exchange €15,000 or more in a commercial

yetkili makamlarinin, bu bilgiyi diger Taraf
Devletlerdeki yetkili makamlarla paylasmasi-
na izin vermek Uzere gerekli 6nlemleri almayi
dederlendirecektir.

6. Her Taraf Devlet, i¢ hukukuna uygun ola-
rak, yabanci bir tilkedeki bir mali hesapta
menfaati, imzasi ya da diger bir yetkisi bu-
lunan belli kamu gérevlilerinin, bu iliskiyi
uygun makamlara rapor etmesini ve bu
hesaplara ait gerekli kayitlari muhafaza
etmesini zorunlu kilmak icin gerekli én-
lemleri almayi degerlendirecektir. Bu 6n-
lemler, ayni zamanda, ihlal halleri icin uygun
yaptirimlar icerecektir.” hUkmunu haizdir.

Yukarida yer verdigimiz hukumle, Birlesmis
Milletler Yolsuzlukla Mucadele Soézlesmesi,
Birlesmis Milletlere Uye ulkelerin ulusal mev-
zuatlanini musteri kabult ve supheli islem
bildiriminde finansal kuruluslara énemli yu-
kumlulukler getirecek sekilde duzenlemesi
yukumlualugu getirmistir. Bu minvalde, Bir-
lesmis Milletler ayesi olan her Ulkenin yerel
finansal kuruluslarina: (i) musterinin kimligi-
ni tespit etme, (ii) hesaplara aktarilan yuksek
degerli yatirm fonlarinin menfaat sahipleri-
nin kimligini tespit etmek amaciyla gerekli
arastirmalari yapma ve (iii) nufus sahibi kisi-
ler, aileleri ve yakindan iliskili olduklari isler
tarafindan talep edilen veya mevcut bulu-
nan hesaplara gelistirilmis inceleme yapma
konusunda yukumlulukler getirecek sekilde
ic hukuklarini duzenlemeleri gerekmektedir.

Birlesmis Milletler Yolsuzlukla Mucadele
Sozlesmesi duzenlemesinin akabinde Av-
rupa Parlamentosu ve Konseyi 2005 yilinda
2005/60/EEC sayili Direktifi (“2005/60/EEC
sayili Direktif”) ile kara paranin aklanmasin-
da mali sistemin kullanilmasinin énlenmesi-
ne iliskin 6zellikle banka ve finans kurulusla-
r ile finansal hizmet veren meslek erbabina
yonelik inceleme ve bildirim yakumlulukleri
detayli olarak duzenlemis ve Avrupa Bir-
ligi uyesi devletlerin ulusal mevzuatlarini
2005/60/EEC sayili Direktif'e uygun olarak
duzenleme yukumlolagunu  getirmigtir.
2005/60/EEC sayili Direktif'in 2. maddesine
gore, 2005/60/EEC sayili Direktif'in kapsa-
mina kredi ve finans kurumlar, mesleki faa-
liyetleri dahilinde hesap ve mali kayitlari de-
netleme yetkisine sahip meslek mensuplari,
muhasebeciler, vergi danismanlari, noter ve
diger bagimsiz hukukla ilgili meslek men-
suplar, daha 6nce bahsi gegmeyen sirket
veya vakif hizmet saglayicilar, emlak komis-
yoncular, ticari bir veya iliskili bir kac islem-
de 15.000,-€ veya Uzerinde nakit alis verigin-
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or several related transactions.™ One of the most
important features of Directive no 2005/60/ EEC
is the regulation of preventive measures speci-
fied to include terrorist financing.™

The definition of PEP is also recommended by
the FATF, which Turkey has been a member
of since 1991, whose advice has been revised
several times. In 2012, the FATF added nine
additional recommendations in accordance
with the United Nations’ Convention against
Corruption, Article 52." The FATF published
the requirements, including the measures re-
lated to the concept of PEP, in June 2003."®
The FATF periodically inspects and evaluates
the member states in terms of the develop-
ments it has made within the framework of its
recommendations.

In addition to international conventions and

SIYASI NUFUZ SAHIBI KiSILER

de bulunan diger gercek ve tuzel kisiler ve
kumarhaneler girmektedir.’®* 2005/60/EEC
sayili Direktif'in en 6nemli 6zelliklerinden biri
ise belirtilen onleyici tedbirlerin teror finans-
manini da igine alacak sekilde duzenlenme-
si olmustur.™

Turkiye'nin de 1991'den itibaren Gyesi oldu-
gu FATF kurulusunun tavsiyelerinde de PEP
tanimina yer verilmis olup, tavsiyeler cok
kere revize edilmis ve 2012 yilinda Birlesmis
Milletler Yolsuzlukla Mucadele Sozlesme-
si'nin 52. maddesine uygun olarak dokuz
adet ilave tavsiye eklenmistir.’® FATF, PEP
kavramina iligkin onlemleri iceren gerekli-
likleri 2003 yilinin Haziran ayinda yayinla-
mistir.'® FATF kendisine Uye olan devletleri,
tavsiyeleri cercevesinde gerceklestirdigi ge-

In addition to international conventions and organizations,
banks publish recommendations and declarative studies.

Uluslararasi sozlesme ve organizasyonlara ek olarak, ban-
kalar tarafindan da yayinlanan tavsiye ve bildirge niteligin-

de calismalar mevcuttur.

organizations, banks publish recommen-
dations and declarative studies. The best
known of these studies are those of the Ba-
sel Banking Supervision Committee, which
was established in 1974 by the central bank
executives of the "Group of Ten", and those
of the Wolfsberg Group, which was founded
by twelve private bank representatives in
2000, and obligations regarding the accep-
tance of customers and due diligence within
the scope of AML/CFT (Anti Money Laun-
dering/Counter Financing of Terrorism) for
financial institutions.'”

lismeler bakimindan periyodik olarak denet-
lemekte ve degerlendirmektedir.

Uluslararasi sozlesme ve organizasyonlara
ek olarak, bankalar tarafindan da yayinla-
nan tavsiye ve bildirge niteliginde calismalar
mevcuttur. Bunlarin en bilinenleriise “Group
of Ten"e dahil olan tlkelerin merkez bankasi
yoneticileri tarafindan 1974 yilinda kuru-
lan "Basel Bankacilik Denetimi Komitesi" ile
2000 yilinda on iki 6zel banka temsilcisinin
kurdugu Wolfsberg Grubu'nun finansal ku-
rumlarin AML/CTF (Kara Para Aklanmasinin
Onlenmesi/Terorizm Finansmaninin Onlen-
mesi) kapsaminda musteri kabul etme ve
6zen yukumlulukleri konusundaki ¢alisma-
landir.’”

MAKALELER
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13 Official Journal of the European
Union, L 309, 25.11.2005, s. 15.
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14 T.C. Hazine ve Maliye Bakanlig,
“Avrupa Birligi Direktifleri”, https:/
www.hmb.gov.tr/avrupa-birligi-direkti-
fleri, (Erigim Tarihi: 09.03.2020).

15 https://www.fatf-gafi.org/media/
fatf/documents/recommendations/
Guidance-PEP-Rec12-22.pdf (Erisim
Tarihi: 09.03.2020).

16 Bkz. The 2003 FATF Recommen-
dations encouraged countries to
extend the requirements to domestic
PEPs.

17 International Finance Corporation,
Anti-Money-Laundering (AML) &
Countering Financing of Terrorism
(CFT) Risk Management in Emerging
Market Banks, Washington 2019,

s. 49.
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18 Kim-Kwang Raymond Choo,
Politically Exposed Persons (“PEPs”):
Risks and Mitigation, Journal of Mon-
ey Laundering Control, October 2008.

19 https://eur-lex.europa.eu/
legal-content/EN/TXT/PDF/?uri=CEL-
EX:32006L0070&from=EN, (Access
Date: 09.03.2020).

20 FATF, FATF Guidance, https://
www.fatf-gafi.org/media/fatf/docu-
ments/recommendations/Guidance-
PEP-Rec12-22.pdf (Access Date:
09.03.2020).

21 FATF, FATF Guidance, https://
www.fatf-gafi.org/media/fatf/docu-
ments/recommendations/Guidance-
PEP-Rec12-22.pdf (Access Date:
09.03.2020), p. 12.

POLITICALLY EXPOSED PERSONS

B. Definition of PEPS

It is important to note that there is no univer-
sal definition of PEP."® Given this, it would be
useful to first provide a brief overview of PEP
in international legislation.

According to the third paragraph of the first
article of the European Parliamentand Coun-
cil Directive numbered 2006/70 / EC ("Direc-
tive no 2006/70 / EC"), in order for someone
to be accepted as PEP, a person should be
in a position to apply his or her political au-
thority at least at the national level." Article
3 of Directive no 2006/70 / EC explicitly says
that middle and lower-level civil servants
and public personnel cannot be regarded
as PEP. Real persons who have carried out
important public duties have been identi-
fied as PEPs, including (a) president, prime
minister, ministers and deputy ministers, (b)
congressmen (c) high court members and
other judicial institutions, and, except under
extraordinary circumstances, those whose
decisions are final and cannot be appealed,
(d) central bank managers and members of
the supervisory courts, (e) high-ranking per-
sons in the military, acting ambassadors and
ambassadors, (f) members of government
agencies in administrative and supervisory
bodies.

B. Siyasi Niifuz Sahibi Kisilerin
Tanimi

Onemle belirtmek gerekir ki kimlerin PEP
kavrami icerisine girdigine iliskin evrensel bir
kapsam bulunmamaktadir.’® Bu durumda 6n-
celikle uluslararasi mevzuatin taranarak PEP
taniminin anlatilmasi yararli olacaktir.

Avrupa Parlamentosu ve Konseyi'nin
2006/70/EC sayili Direktifi'nin (“2006/70/EC
sayili Direktif “) birinci maddesinin tGguncu
fikrasi uyarinca bir kimsenin PEP olarak ka-
bul edilebilmesi icin kisinin politik yetkileri-
ni en azindan ulusal seviyede kullanabilir
olmasi gerekmektedir.’® 2006/70/EC sayili
Direktif'in 3. maddesi acik¢a orta ve alt se-
viyeli memur ve kamu personellerinin PEP
sayllamayacagini duzenlemistir. Diger ta-
rafta, ®nemli kamu gorevlerini yuruten veya
yuratmus olan gercek kisilerin PEP sayilaca-
g1 belirtilmis ve PEP sayilacak kisiler igin (a)
Cumhurbaskani, bagbakan, bakanlar ve ba-
kan yardimcilari (b) milletvekilleri, (c) yuksek
mahkeme Uyeleri ile diger yargi kurumla-
rinda yuksek pozisyonda bulunan ve karari
olaganustt durumlar haricinde nihai olan ve
temyiz edilemeyen kisiler, (d) merkez banka-
s yoneticileri ile denetci mahkemeleri Uye-
leri, (e) orduda yuksek mevki sahibi kisiler,
maslahatguzarlar ve buyukelgiler, (f) devlet
tesekkullerinin idari, yénetim ve denetleme
organlarindaki Uyeleri 6rnekler arasindadir.

188

GSI ARTICLETTER

The FATF Recommendations and the direc-
tives issued by the European Parliament and
Council formed five different PEPs.2° The im-
portance of PEP definitions, which will be
mentioned below, is that there is a separate
inspection regime that should be applied to
every other type of PEP:

() Domestic PEPs: Domestic people with
qualifications such as heads of state or gov-
ernment, congressman, senior administra-
tive, judicial or military officials, senior com-
panies of public companies and managers
of political parties who have been deployed
or assumed to has the function.

(ii) Foreign PEPs: People who are assigned
such as head of state or government, con-
gressman, senior administrative, judicial or
military authority, senior management of
public companies and political party man-
agement by a foreign country. Foreign PEPs
are always accepted in the high-risk class
and are subjected to enhanced due dili-
gence.

(iif) International organisation PEPs: Individ-
uals who have been given broad powers by
international organizations (such as senior
management) and individuals who have
been given similar powers. Article 2 of the
Wolfsberg Guide, which contains a more de-
tailed definition of PEP, lists the internation-
al organization PEPs as follows: the heads
of transnational bodies such as the IMF,
the UN, the World Bank, the federal district
heads, the mayors.

(iv) Family members: Persons directly linked
to PEP by marriage or similar civil partner-
ships. Paragraph 2 of Article 2 of Directive no
2006/70 / EC counts the following individu-
als from their families: their parents, spouses,
civil law associates, their children and their
spouses. The PEP Guide published by the
FATF stated that who counts from family
members has changed in certain cultures, in
some cases cousins and even clans should
be counted from family members. The listed
persons here are not limited and will be in-
terpreted by financial institutions according
to specific situations.?!

SIYASI NUFUZ SAHIBI KiSILER

FATF Tavsiyeleri ve Avrupa Parlamentosu
ve Konseyi'nin ¢ikarmis oldugu direktifler
bes farkli PEP kisisi olusturmustur.?® Asagida
bahsedilecek olan PEP tanimlarinin énemi,
her tanima giren PEP’e uygulanmasi gere-
ken farkli bir inceleme rejimi olmasidir:

(i) Yerel PEP'ler: Ulke iginde gorev tevdi edi-
len veya Ustlenen devlet veya hukumet bag-
kanlar, milletvekilleri, Ust duzey idari, adli
veya askeri gorevliler, kamu sirketlerinin Ust
duzey yoneticileri ve siyasi partilerin yoneti-
cileri gibi vasiflari taglyan yerli ntfus sahibi
kisiler.

(i) Yabanci PEP'ler: Yabanci bir Ulke tara-
findan devlet veya hukumet baskanligi,
milletvekilligi, Ust duzey idari, adli veya as-
keri makam amirligi, kamu sirketlerinin st
duzey yoneticiligi ve siyasi parti yoneticiligi
gibi vasiflar tasiyan gorevlerin tevdi edildigi
yabanci siyasi nufus sahibi kisiler. Yabanci
PEP’ler her zaman yuksek risk sinifinda ka-
bul edilmektedir ve bu kapsamda gelistiril-
mis incelemeye (enhanced due diligence)
tabi tutulmaktadir.

(iii) Uluslararasi Orgut PEP’ler: Uluslararasi
orgutler tarafindan genis yetkiler verilmis
nufus sahibi kisiler (Ust duzey yonetim gibi)
ile benzer yetkiler verilmis bireyler. Daha ay-
rintill PEP tanimini iceren Wolfsberg Rehbe-
ri'nin 2. maddesi uluslararasi 6rgut PEP'leri su
sekilde siralamistir: IMF, BM, Dunya Bankasi
gibi uluslar ustt organlarin baskanlari, federal
bolge baskanlari, belediye bagkanlar.

(iv) Aile Uyeleri: PEP’lere dogrudan, evli-
lik yoluyla veya benzer sivil birliktelikler ile
bagli kisiler. 2006/70/EC sayili Direktif'in 2.
maddesinin 2. fikrasi su kisileri aileden saymis-
tir: kigilerin ebeveynleri, esleri, medeni hukuk
birlikteligi bulunan kimse, cocuklari ve onlarin
esleri. FATF'In yayinladigi PEP Rehberi kimin
aile tyelerinden sayilacaginin belli kulttrlerde
degistigini, bazi durumlarda kuzenlerin hatta
klanlarn aile tyesinden sayilmasi gerektigi-
ni belirtmigtir. Burada sayilanlar sinirli sayida
olmayip, spesifik durumlara gore finansal ku-
rumlar tarafindan yorumlanacaktir.2!
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21 FATF, FATF Guidance, https://
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23 FATF, FATF Guidance, https://
www.fatf-gafi.org/media/fatf/docu-
ments/recommendations/Guidance-
PEP-Rec12-22.pdf  (Access Date:
09.03.2020).

POLITICALLY EXPOSED PERSONS

(v) Close associates: People who have close
relationships with PEPs due to social or busi-
ness connections are also considered PEPs.
Pursuant to paragraph 3 of Article 2 of Direc-
tive no 2006/70 / EC, these persons are: a)
In any legal entity or legal entity, a natural
person or a close business relationship with
PEP and b) DA legal entity established in the
interest of the person identified as PEP as
facto, or the sole owner of a legal arrange-
ment.

Article 3 of the Wolfsberg Guide states
that in order for a person to be identified
as “someone who has a close relation-
ship with PEP,” that close relationship
should be widely known to the public.

The PEP Guide?? published by the FATF
states that who will constitute a "close
contact" of a PEP should be determined
according to the circumstances of the
particular situation.?® The presence of
PEP may also come to the fore in cases
such as partners (girl / boyfriend) of a
PEP outside the family, members of the
same political party, civil organization,
trade union, and board members of the
same company.

C. Liabilities Introduced to
Financial Institutions within the
Framework of PEP Regulations

The PEP Guide is regulated between Arti-
cles 12 and 22 of the FATF Recommenda-
tions and, in accordance with the third and
fourth articles of Directive 2006/70 / EC, two
different review obligations have been im-
posed on financial institutions.

The first review obligation is the Simplified
Customer Due Diligence (“CDD"), which is
regulated under the third article of Directive
No 2006/70 / EC and in the Article 12 of the
FATF Recommendations. CDD is applied
to financial transactions in low risk groups.
Customers whose transactions, sharehold-
ers, and information are transparent, cus-
tomers operating under certain licenses and
permits pursuant to the legislation, trans-
actions that will occur in the long term, the
emergence of interest, transactions that do
not exceed 15,000 EUR, and transactions
that take place in accounts where the finan-
cial activity is very low and limited are con-
sidered to be low risk and it is sufficient to
apply CDD.

(v) Yakindan iliskisi Olan Kisiler: PEP'lerle
sosyal veya is baglantilan sebebiyle yakin
iliskisi bulunan kisiler de PEP olarak kabul
edilir. 2006/70/EC sayili Direktif'in 2. madde-
sinin 3. fikrasi uyarinca bu kimseler sunlardir:
a) Herhangi bir ttzel kisilik veya hukuki olu-
sumlarda, PEP ile musterek mulkiyeti veya
menfaati bulunan gercek kisi ya da yakin is
iliskisi bulunan kisi ve b) De facto olarak PEP
olarak tanimlanmis kisinin menfaatine kurul-
mus olan bir tuzel kisilik veya hukuki duzen-
lemenin tek mulkiyetine sahip kisi.

Wolfsberg Rehberi'nin 3. maddesi bir kiginin
'PEP ile yakindan iligkisi olan kimse’' olarak
tanimlanabilmesi icin s6z konusu yakin ilis-
kinin yaygin sekilde kamuoyu tarafindan bi-
linmesi gerektigini belirtmektedir.

FATF tarafindan yayinlanan PEP Rehberi??
kimin PEP ile ‘yakindan iligkisi olan kimse’
teskil edeceginin 6zel durumun kosullarina
gore belirlenmesi gerektigini belirtmekte-
dir?, Bir PEP'in ailesi disindan bilinen part-
nerleri (kiz/erkek arkadas), ayni politik par-
tinin, sivil organizasyonun, is¢i sendikasinin
Uyeleri, ayni sirketin yonetim kurulu dyeleri
gibi durumlarda da PEP’in varligi gundeme
gelebilir.

C. PEP Diizenlemeleri
Cercevesinde Finansal
Kurumlara Getirilen
Yukumliliikler

PEP Rehberi, FATF Tavsiyelerinin 12 ve
22. maddeleri arasinda duzenlenmis olup;
2006/70/EC sayili Direktif'in tguncu ve dor-
duncu maddeleri uyarinca finansal kurulusla-
ra iki farkli inceleme yukamlulugu getirilmistir.

ilk inceleme yukumlulugu 2006/70/EC say!-
li Direktif'in tgctncu ve FATF Tavsiyeleri'nin
12. maddelerinde Simplified Customer Due
Diligence olarak adlandirilan Basit incele-
me Yukumlulugu'dur (“CDD"). Dusuk risk
grubuna giren finansal islemlere, CDD tatbik
olunur. islemleri, hissedarlari ve bilgileri sef-
faf olan musteriler, mevzuat uyarinca belli li-
sans ve izinlerle faaliyet gdsteren musteriler,
menfaatin ortaya ¢ikmasi uzun vadede ger-
ceklesecek olan islemler, 15.000 EUR meb-
lagi gecmeyen islemler ile finansal aktivite-
nin cok dusutk ve limitli oldugu hesaplarda
gerceklesen islemler dusuk riskte iglerden
sayllmaktadirlar ve CDD'nin yeterli oldugu
belirtilmektedir.
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Another review obligation is the En-
hanced Customer Due Diligence (“EDD")
regulated under Article 22 of the FATF
Recommendations of Directive no
2006/70 / EC. It includes customers
whose transactions, shareholders, and
ultimate stakeholder information are not
transparent, foreign PEPs, transactions
that exceed a certain amount, PEPs list-
ed by the state, legal entities operating
in certain areas, red flag situations in the
FATF Recommendations. In suspicious
cases, EDD is applied to relevant cus-
tomers.

SIYASI NUFUZ SAHIBI KiSILER

Bir diger inceleme yukumlalugu ise
2006/70/EC sayili Direktif'in doérduncu ve
FATF Tavsiyeleri'nin 22. maddelerinde En-
hanced Customer Due Diligence olarak
adlandirlan Gelistirilmis inceleme Yukum-
lalagu'dar (“EDD”). islemleri, hissedarlar
ve nihai menfaat sahibi gibi bilgileri seffaf
olmayan mausteriler, yabanci PEP’ler, belli
bir meblagi asan islemler, devlet tarafindan
listelenen PEP’ler, belli alanlarinda faaliyet
gosteren tuzel kisiler, FATF Tavsiyeleri'nde
kirmizi bayrakli (Red Flag) durumlari icerir
supheli durumlarda ilgili musterilere EDD
tatbik olunur.

The PEP Guide published by the FATF states that who will
constitute a "close contact" of a PEP should be determined
according to the circumstances of the particular situation.

FATF taralindan yaymlanan PEP Rehberi kimin PEP ile
‘vakindan iliskisi olan kimse’ teskil edeceginin 6zel durumun
kosullarina gore belirlenmesi gerektigini belirtmektedir.

1. Basic Due Diligence

Financial institutions are obliged to take some
precautions regarding the recognition and
record keeping of the customers they accept
in accordance with Articles 10 and 11 of the
FATF Recommendations. These two mea-
sures will be explained in detail under this title.

According to the customer recognition mea-
sure, financial institutions should be prevent-
ed from holding an anonymous or obviously
fake named account and should obtain the at
least minimum information about clients. The
principle of "know your customer" includes
both the identification of the customer and
the identification of the relationship to be es-
tablished with the customer. The purpose of
these measures is to ensure that financial in-
stitutions have a sufficient level of information
about their customers and their customers' ac-
tivities, and that banks reduce the risk of using
this information for illegal use of customers'
banking transactions in the future. The mea-
sures necessary to take to identify the custom-
er asfollows and this obligation to do so needs
to be adapted by the state into local law in ac-
cordance with the FATF Recommendations:

1. Basit inceleme Yukumliltagu

Finansal kuruluslar FATF Tavsiyele-
rinin 10. ve 11. maddeleri uyarinca
musteri kabul ederken musterinin ta-
ninmasi ve kayit tutulmasina iliskin
birtakim tedbirleri almak zorundadir.
Calismamizda bu iki tedbir ayrintili
olarak agiklanacaktir.

Musterinin taninmasi tedbirine gore,
finansal kuruluslarin isimsiz veya ba-
riz sekilde sahte isimlere ait hesap bu-
lundurmasinin yasaklanmasi ve asgari
duzeyde aciklanan bilgileri edinmesi
gerekmektedir. “Musterini tan1” pren-
sibi hem musterinin kimliginin hem de
musteri ile kurulacak iliskinin tespiti-
ni icermektedir. Bu tedbirlerin amaci
ise finansal kuruluslarin musterilerine
ve musterilerinin faaliyetlerine iliskin
yeterli seviyede bilgilerinin olmasi
ve bankalarin bu bilgileri, gelecek-
te musterilerin bankacilik islemleri-
nin yasadisi niyetle kullanilmasinin
riskini azaltmaktir. Alinmasi gereken
musterini tani tedbirleri su sekildedir
ve FATF Tavsiyeleri uyarinca bu yu-
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IN ADDITION TO THE
ABOVE MEASURES AND
IN ACCORDANCE WITH
ARTICLE 11 OF THE FATF
RECOMMENDATIONS,-
FINANCIAL INSTITU-
TIONS SHOULD BE
OBLIGED TO KEEP ALL
NECESSARY RECORDS
OF NATIONAL AND IN-
TERNATIONAL TRANS-
ACTIONS FOR AT LEAST
FIVE YEARS IN ORDER
TO IMMEDIATELY MEET
THE INFORMATION
REQUESTS FROM THE
COMPETENT AUTHOR-
ITIES.
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FOOTNOTE

24 Basel Committee on Banking
Supervision, Customer Due Diligence
for Banks https://www.bis.org/
publ/bcbs85.pdf (Access Date:
09.03.2020).

POLITICALLY EXPOSED PERSONS

“(a) Identification of the customer and verifica-
tion of the identity information of this custom-
er using reliable, independently sourced doc-
uments, data or information, (b) Identification
of the real beneficiary and verification of the
identity of the financial institution to ensure
who the real beneficiary is. taking reasonable
measures. These measures should also in-
clude an understanding of their ownership
and control structures by the financial institu-
tion in terms of legal entities and legal entities.
(c) Understanding the purpose and true na-
ture of the business relationship and, as ap-
propriate, obtaining information about them,
and (d) the transactions of the organization,
If necessary, attention should be paid to the
business relationship to ensure consistency
with their knowledge of the business and risk
profiles, including the resources of the funds,
and a detailed review of the transactions to be
carried out during this business relationship.”

According to the Annex 2 of the Basel Banking
Committee Recommendations,? the Know Your
Customer measures require the following infor-
mation to be requested from real persons: “(i) the
full legal name of the customer, the full address
of the place where he / she is located, telephone
orfax number and e-mail address (ii) date of birth
and a valid official document (iv) account type
and banking transactions bearing the photo-
graph of the customer, such as birthplace, na-
tionality, job, job subject and employer's name
(iii) official ID number or passport number, ID
card, residence permit, social security or driver's
license. information and promissory notes re-
garding the determination of its purpose. On the
other hand, in the identification of legal persons,
there should be adocument or deed proving the
title of the legal person, the headquarters e-mail
address, telephone or fax number, tax identifica-
tion number, and the document and promissory
note regarding the establishment identity. In ad-
dition, it is necessary to determine the purpose
and legal level of the activity of those who are
authorized to withdraw money from the legal
person's bank account.

In addition to the above measures and in
accordance with Article 11 of the FATF Rec-
ommendations, financial institutions should
be obliged to keep all necessary records of
national and international transactions for at
least five years in order to immediately meet

Basel Bankacilik Komitesi Tavsiyeleri-
nin Ek 2. maddesine?* gore, Muste-
rini Tani tedbirleri gercek kigilerden
talep edilmesi gereken belgelerde:
“(i) musterinin tam olarak yasal ismi,
daimi oldugu yerin tam adresi, te-
lefon veya faks numarasi ve e-mail
adresi (ii) dogum tarihi ve dogum
yeri, tabiiyeti, isi, is konu ve isvere-
nin ismi (iii) resmi kimlik numarasi
veya pasaport numarasi, kimlik karti,
ikamet izni, sosyal guvenlik veya su-
raca belgesi gibi muasterinin fotog-
rafini tasiyan gecerli bir resmi belge
(iv) hesap turt ve bankacilik islem-
lerinin amacinin belirlemesine dair
bilgiler ve senetler” olmalidir.

Diger taraftan tuzel kisilerin kimlik tes-
pitinde ise tuzel kisinin unvani, faaliyet
merkezi, e-mail adresi, telefonun veya
faks numarasi, vergi kimlik numarasi
gibi kurulus kimligini belirleyen numa-
rasi ve kurulusuna dair belge ve senet
olmalidir. Buna ek olarak tuzel kisinin
banka hesabindan para ¢cekme yetkisi
olanlarin faaliyetinin amaci ve yasal se-
viyesinin belirlenmesi gerekmektedir.

Musterini tani tedbirlerine ek ola-
rak FATF Tavsiyelerinin 11. maddesi
uyarinca finansal kuruluslarin, yetki-
li makamlardan gelecek bilgi talep-
lerini ivedilikle karsilayabilmek igin,
ulusal ve uluslararasi islemlere ilis-
kin gerekli batun kayitlari en az bes
yil streyle saklamalari zorunlu tutul-
malidir. Bu kayitlarin, (varsa isleme
konu para birimi ve miktari da dahil
olmak uzere) yapilan her bir islemin
tekrar ihdasina imkan verecek ve
gerektiginde suc fiilinin kovusturul-
masinda delil olabilecek yeterlilikte
olmasi gerekmektedir.

Finansal kuruluslarin, musterini tani
tedbirleri cercevesinde elde edilen
tum kayitlari (6r: pasaport, kimlik kar-
tl, surucu belgesi ya da benzer bel-
geler gibi resmi kimlik belgelerinin
ornekleri ya da kayitlari), hesap dos-
yalarini ve is yazigmalarini, yaratulen
herhangi bir analizin sonuglarini da
kapsayacak sekilde (6r: karmasik, ola-

192 GSI ARTICLETTER

the information requests from the competent
authorities. These records should be suffi-
cient to allow for the re-creation of each trans-
action (including the currency and amount
subject to the transaction, if any), and may be
evidence in the prosecution of a criminal act.

All records of financial institutions (including
samples or records of official identity documents
such as passport, ID card, driver's license or sim-
ilar documents) obtained within the framework
of know your customer measures, including ac-
count files and business correspondence, and
the results of any analysis conducted (for exam-
ple, investigations carried out to determine the
history and purpose of complex, unusually large
transactions) must be kept for at least five years
after the termination of the business relationship
or the date of the incidental transaction.

The obligation to keep the information and
transaction records obtained by financial insti-
tutions in accordance with customer precau-
tionary measures should be introduced by law.
In addition, information and transaction records
within the scope of customer recognition should
be made available to the competent national au-
thorities for the necessary authorization.

2. Enhanced Due Diligence

Enhanced due diligence is covered in Article 11
of the FATF Recommendations as: "In addition to
applying the usual measures for the recognition
of the client (whether it is the client or the real
beneficiary) to the financial institutions, as well
as: a) Appropriate risk management system to
determine whether the client or the real benefi-
ciary is a political influence, b) obtaining approv-
al from the senior management for establishing
such business relationship (or continuing for
existing customers), c) taking reasonable mea-
sures to determine the source of funds and as-
sets, d) Steadily tighten the business relationship
must be brought to be monitored."

As it can be seen, when PEPs are accepted as
customers, there are further examination ob-
ligations in addition to the usual examination
obligation. However, in the FATF Recommen-
dations, there is no definition or explanation
regarding “enhanced due diligence” other
than senior management approval, taking rea-
sonable measures and strict monitoring in the

SIYASI NUFUZ SAHIBI KiSILER

gandisi buyuk islemlerin ge¢cmisini ve
amacini belirlemek Uzere yurutulen
sorusturmalar) is iliskisinin sona erdi-
rilmesinden veya arizi islem tarihinden
sonra en az bes yil sure ile saklamalari
zorunlu tutulmalidir.

Finansal kuruluglarca musterini tani
tedbirleri geregince elde edilen bil-
gilerin ve islem kayitlarinin saklan-
masi zorunlulugu yasa ile getirilme-
lidir. ilaveten, musterinin taninmasi
kapsamindaki bilgiler ve islem ka-
yitlari, gerekli yetki Uzerine ulusal
yetkili makamlarin istifadesine hazir
bulundurulmalidir.

2. Gelismis inceleme Yukumlalagi

Gelismis inceleme yukumlulugu,
FATF Tavsiyelerinin 11. maddesinde
getirilmistir. Buna gore: “Finansal
kuruluslara, yabanci siyasi ntufuz sa-
hibi kisilerle ilgili olarak (ister mus-
teri ister gercek faydalanici olsun)
musterinin taninmasi hususundaki
olagan tedbirleri uygulamanin yani
sira: a) Musterinin ya da gercgek fay-
dalanicinin siyasi nufuz sahibi bir
kisi olup olmadiginin belirlenmesi
icin uygun risk yoénetim sistemine
sahip olmasi, b) Bu tur is iliskisi tesis
edilmesi (ya da mevcut musteriler
icin devam ettirilmesi) icin st duzey
yonetimden onay almasi, ¢) Fonlarin
ve mal varliginin kaynaginin tespiti
icin makul tedbirleri almasi, d) is ilis-
kisini surekli olarak siki bir sekilde
izlemesi, zorunlulugu getirilmelidir.”

Goralduagu uzere, PEP vasfina sahip
kisilerin musteri olarak secilmesi duru-
munda olagan inceleme yukumlulugu
yaninda ekstra bazi inceleme yukum-
lulukleri bulunmaktadir. Fakat FATF
Tavsiyelerinde “gelistirilmis inceleme
yukumluluogu”ne iligkin ust duzey yone-
tim onayi, makul tedbirler alinmasi ve is
iligkisi icerisinde siki sekilde izlenilmesi
disinda bir tanim veya aciklama getiril-
memektedir.?® ilgili agiklama igin Wol-
fsberg Grup’un 2012 yilinda yayinlamis
oldugu PEP Prensipleri'ne (“PEP Pren-

MAKALELER

MUSTERINI TANI TED-
BIRLERINE EK OLARAK
FATF TAVSIYELERININ 11.
MADDESI UYARINCA Fi-
NANSAL KURULUSLARIN,
YETKiLI MAKAMLARDAN
GELECEK BILGI TALEP-
LERINI IVEDILIKLE KAR-
SILAYABILMEK iCIN,
ULUSAL VE ULUSLARA-
RASI ISLEMLERE iLiS-
KiN GEREKLI BUTUN KA-
YITLARI EN AZ BES

YIL SUREYLE SAKLAMA-
LARI ZORUNLU TUTUL-
MALIDIR.

A

DiPNOT

24 Basel Committee on Banking
Supervision, Customer Due Diligence
for Banks https://www.bis.org/
publ/bcbs85.pdf (Erigim Tarihi:
09.03.2020).
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FOOTNOTE

25 Theodore S. Greenberg / Laris-
sa Gray / Delphine Schantz / Car-
olin Gardner / Michael Latham, Po-
litically Exposed Persons: Preventive
Measures for the Banking Sector, The
Inetrnational Bank for Resconstruction
and Development, Washington 2010,
p.51.

26 Wolfsberg Guidance on Politically
Exposed Persons (“PEPS”), https:/
www.wolfsberg-principles.com/sites/
default/files/wb/pdfs/wolfsberg-stan-
dards/4.%20Wolfsberg-Guidance-
on-PEPs-May-2017.pdf (Access Date:
09.03.2020).

POLITICALLY EXPOSED PERSONS

business relationship.?® For a related explana-
tion, it is appropriate to look at the PEP Principles
("PEP Principles")? published by the Wolfsberg
Group in 2012. According to the PEP Principles,
after a customer is determined to be a PEP, a
certain review process should be carried out. In
this process, some further measures should be
taken, such as requesting documentation from
the client regarding the source of any money in
their account and reviewing these documents,
learning the salary of the person and confirming
this information from reliable sources, examin-
ing any negative information about the person,
keeping the PEP account under advanced ex-
amination and reporting suspicious situations.

I1l. CONCLUSION

The concept of PEP began to enter interna-
tional legislation at the end of the 1990s and
has an increasingly important place. Claims
of PEPs “stealing state property” and “ac-
cepting bribes and/or using financial insti-
tutions to launder assets they have stolen”
have led to the introduction of protection
measures. Certain transnational institutions
have prepared framework instructions and
directives regarding the measures to be
taken against PEP customers and review
obligations, and banks have begun to apply
their principles based on these instructions
and directives. As mentioned above, once
a financial institutions has determined a po-
tential or existing customer to be a PEP, they
must request additional documents, expla-
nations and declarations and investigate
where that PEP’s assets come from. In addi-
tion, the institution has the power to freeze
any laundered assets, the vehicles used or
intended for laundering, its terrorism-spe-
cific assets or assets corresponding to its
assets under the FATF Recommendations.

sipleri”)?¢ bakilmasi dogru olacaktir.
PEP Prensipleri‘'ne gére musterinin PEP
oldugu tespit edildikten sonra belirli
bir inceleme sureci gerceklestirilmeli-
dir. Bu sure¢ hesapta bulunan paranin
kaynagina iliskin musteriden doku-
mantasyon istemek ve bu dokimanlari
incelemek, kisinin maasini 6grenmek
ve guvenilir kaynaklardan bu bilgileri
teyit etmek, kisiye dair medyada ¢ikan
olumsuz haberleri incelemek, PEP’e ait
hesabi gelismis inceleme altinda tut-
mak ve supheli durumlarin bildirilmesi
gibi bazi 6nlemlerin alinmasi gerektigi
belirtilmistir.

I1l. SONUC

PEP, uluslararasi mevzuata 1990'li yillarin
sonunda girmeye baslamis ve gitgide 6nem-
li bir yere sahip olmustur. PEP'lerin ‘devlet
mallarini kaciriyor olmalarina’ ve ‘rasvet
kabul etmeleri ve/veya finansal kuruluslari
calinmis olduklar varliklari aklamak i¢in kul-
landiklarina’ dair iddialarin gundeme gel-
mesi PEP’lere karsi bazi koruma énlemlerin
alinmasina yol agmistir. Belirli uluslar ustu
kuruluglar PEP musterilerine karsi alinmasi
gereken onlemleri ve inceleme yukumlu-
luklerine iliskin cerceve yonergeler ve di-
rektifler hazirlamig, bankalar ise bu yonerge
ve direktifleri baz alarak kendi prensiple-
rini uygulamaya baslamiglandir. Yukarida
da bahsedildigi Uzere, finansal kuruluslar
musterilerinin PEP oldugunu tespit ettikten
sonra mustakbel musterilerinden ve/veya
halihazirdaki masterilerinden bazi ek doku-
manlar, aciklamalar ve beyannameler iste-
yerek PEP’e ait varliklarin nereden geldikle-
rini ayrintili sekilde arastirmak zorundadirlar.
Bunlara ek olarak, FATF Tavsiyeleri uyarinca
aklanan malvarligini, aklama icin kullanilan
veya kullanilmasi amaclanan araclari, tero-
rizme 6zgulenen malvarligi veya malvarligi-
na tekabul eden degeri dondurma yetkisine
sahiptir.
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