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PART 14

1.INTRODUCTION

NTEREST-FREE FINANCIAL INSTRUMENTS HAVE BEEN STRUCTURED
to provide portfolio diversity and to lure investors that
avoid interest-based traditional financial markets.!
“Sukuk”, having the characteristics of an interest-free

bond is one of the most commonly used interest-free fi-

nancial instruments in the financial markets. In interna-
tional practice, this type of instrument is known as “Islamic
bond”and it is named as “lease certificate” in Turkish Law.

Lease Certificate is defined as “securities that are issued
by an asset lease company for the purpose of financing all
kinds of assets and rights, and which enable their holders to
have a proportionate share from the revenues derived out
of such assets and rights” in the “Communiqué on Lease
Certificates” (“Communiqué”) dated 07.06.2013 and
numbered III-61.1 issued by the Turkish Capital Markets
Board on the basis of Articles 61 and 130/3 of Capital Mar-
ket Law numbered 6362. Based on this definition, it may
be stated that lease certificates stand on a specific asset or
right and provide return not only based on cash flow but
also on identified assets and rights. Lease certificate hold-
ers have right on revenue acquired from assets and rights in
proportion to their shares.

Assesment of this subject is of utmost significance due to
the fact that the usage of sukuk became popular following
the search for obtaining additional finance to states and
companies and the increasing demand to interest-free fi-
nancing, i.e. in our country, Turkey. In this context; (i) the
historical development of sukuk in the world, (ii) devel-
opment and legal basis of lease certificates in Turkey, (iii)
types of lease certificates, (iv) issuance of lease certificates
and, (v) structure of asset lease companies constitute the
subject of this article.

2. HISTORICAL DEVELOPMENT OF SUKUK

In Western type classical markets, fund transfer by inves-
tors occurs on the purpose of acquiring material benefit
from this transfer. This benefit occurs as “interest” in in-
struments like bill of exchange and bond that are issued on
credit basis and as “dividend” in instruments such as stock
certificate that are issued on partnership basis. Due to pro-
hibition of “interest” in the religion Islam, investors having
this religious sensivity stood out of financial instruments
based on credit and interest and this tendency served for
the development of lease certificates.

Sukuk, the original name of lease certificate in global mar-
kets, is the plural of the word “sakk”, meaning “certificate”
or “order of payment”. Written sources demonstrate that
the use of word sakk has its origin in the period of the ca-

1. GiRIS

AIZSiZ FINANSAL ARACLAR, PORTFOY CESITLILIGi SAGLAMAK VE
faize dayal geleneksel finansal pazarlardan uzak du-
ran yatirimeilari cezbetmek amaciyla yapilandirilmig
araclardir. Finans piyasalarinda faizsiz finansal arac-
lar arasinda en yaygin olarak, faizsiz bono niteliginde olan
“sukuk” kullamilmaktadir.! Uluslararas1 uygulamada bu
menkul kiymet tiirii “Islami bono” olarak bilinmekte, Tiirk
Hukukundaise “kira sertifikas1” olarak adlandirilmaktadir.

Tiirk Sermaye Piyasas1 Kurulu tarafindan 6362 sayil Ser-
maye Piyasas1 Kanunu'nun 61 ve 130/3 maddelerine daya-
narak hazirlanan 07.06.2013 tarihli ve I1I-61.1 Sayih “Kira
Sertifikalar1 Tebligi'nde (“Teblig”) kira sertifikalari, “her
tlirlii varlik ve hakkin finansmanini saglamak amaciyla var-
lik kiralama sirketi tarafindan ihrag edilen ve sahiplerinin
buvarlik veya haktan elde edilen gelirlerden paylari oranin-
da hak sahibi olmalarini saglayan menkul kiymet” olarak
tamimlanmaktadir. Bu tanimdan hareketle kira sertifikala-
rimin belirli bir varlhiga veya hakka dayandigi ve sadece nakit
akigina degil, aynm1 zamanda tanimlannug varlik ve haklara
bagl bir getiri sagladig1 sdylenebilir. Kira sertifikas1 sahip-
leri varlik veya haklardan elde edilen gelirlerden paylar:
oraninda hak sahibi olurlar.

Devlet ve sirketlere finansman saglama arayislari ve dzel-
likle iilkemizde sirketlerin faizsiz finansman tercih etme-
leri sonrasinda sukuk kullanimlarimin yayginlasmig olma-
s1 sebebiyle konunun incelenmesi 6nem arz etmektedir.
Bu cercevede; (i) Diinyada sukukun tarihsel gelisimi, (ii)
Tiirkiye’de kira sertifikalarimin gelisimi ve yasal dayanagi,
(iii) Kira sertifikalarun tiirleri, (iv) Kira sertifikalarinin ih-
raci1 ve (v) Varlik Kiralama $irketleri’nin yapisi, makalemi-
zin konusunu tegkil etmektedir.

2. DUNYADA SUKUK'UN TARIHSEL GELISiMi

Bati tipi klasik piyasalarda yatirimeilarin ihtiyag sahipleri-
ne fon aktarimy, genellikle bu aktarimdan bir maddi menfa-
at elde etme amacina yonelik olarak gerceklesir. Bu menfa-
at, kredi temelinde iiretilen tahvil, bono gibi araclarda faiz;
ortaklik temelinde {iiretilen hisse senedi gibi araclarda ise
kar pay1 olarak gergeklesir. islam dininin faiz uygulamasim
yasaklamasi sebebiyle, bu hassasiyeti gosteren yatirimcilar
kredi ve faize dayanan finansal araclardan uzak durmak is-
temis ve bu egilim sukukun gelisimine yardimei olmustur.

Kira sertifikasinin kiiresel piyasalardaki ismi olan sukuk
”sertifika” veya “Odeme emrt” anlamina gelen “sakk” ke-
limesinin coguludur. Yazili kaynaklar sakk kelimesinin
kullamginin halifelik dénemine kadar dayandigimi goster-
mektedir? Islam klasik déneminde sukuk kelimesinin, se-
riatla uyumlu gekilde para, yiikiimliiliitk veya hak devrini
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liphate.? It is known that the word sukuk was used for any
document or agreement that represents the transfer of
money, obligation or right consistent with sharia in the
classical period of Islam.

Today, sukuk appears as an Islamic capital market instru-
ment. In this context, first sukuk issuance was realized
by Shell MDS in 1990, in Malaysia. After this issuance, no
effective sukuk was issued until 2000. As of the begining
of the 21st century, a significant leap in the sukuk market
occurred in consquence of the increase in countries that
issue sukuk. At that stage, countries such as Malaysia, Bah-
rain, Qatar, the United Arab Emirates, Saudi Arabia and
Pakistan started issuing sukuk.

The necessity of rendering a final judgment on the sukuk
by sharia and determination of the standard rules of the is-
suance of sukuk emerged following the intensive growth of
the market. Due to this necessity, Accounting and Auditing
Organization for Islamic Financial Institutions published
Sharia Norm numbered 17 on sukuk investment. Account-
ing and Auditing Organization for Islamic Financial Insti-
tutions identified 14 different sukuk structures based on
Islamiclaw contracts in accordance with this Sharia Norm.

Within the first decade of the 21 century, sukuk market
witnessed sukuk issuance in various structures and forms.
Sukuk issuance volume, which slowed down in some de-
gree due to global economic crisis soon after its rising,
regained its previous size in 2010. When analyzing the
subject of sukuk, the size of the general capital managed
as per Islamic rules shall also be mentioned. According to
the financial reports of 2012, the assets which are managed
according to Islamic investment principles amounted to
$1,34 trillion.? and ss of 2013, the volume of Islamic assets
reached over $1.5 trillion. The estimated potential is $4.5
trillion.*

The diagram of “total volume of global sukuk issuance” be-
tween 2001 and 2013 can be seen below:

veya sozlesmeyi temsil eden herhangi bir dokiiman anla-
minda kullanildigi bilinmektedir.

Giiniimiizde sukuk Islami sermaye piyasasi araci olarak
kargimiza ¢ikmaktadir. Bu baglamda ilk sukuk ihrac1 1990
yilinda Malezya’da Shell MDS tarafindan gerceklestirilmis-
tir. Bu ihractan sonra 2000 y1lina kadar etkin bir sukuk ih-
racl olmamugtir. 21. yiizyil bagi itibariyle sukuk ihra¢ eden
iilkelerin artmasiyla sukuk piyasasinda 6nemli bir sicrama
meydana gelmistir. Bu asamada Malezya, Bahreyn, Katar,
Birlesik Arap Emirlikleri, Suudi Arabistan ve Pakistan gibi
iilkelerde sukuk ihraci gerceklestirilmistir.

Yogun sekilde biiyiiyen pazarla birlikte seriatin sukuk ko-
nusunda kesin hiikm{iinii vermesi ve sukuk ihracinin stan-
dart kurallarimin belirlenmesi gerekliligi ortaya ¢ikmigtir.
Bu ihtiya¢ nedeniyle, Islami Finansman Kuruluglar icin
Muhasebe ve Denetim Organizasyonu, sukuk yatirimi
{izerine 17 numarali Seriat Normu'nu yaymlamustir. Islami
Finansman Kuruluglari icin Muhasebe ve Denetim Organi-
zasyonu bu Seriat Normu'nda Islam Hukuku sézlesmeleri-
ne dayanan 14 farkli sukuk yapisi tanimlanmgtur.

21. yiizyihn ilk on yilinda sukuk piyasasi degisik yap: ve
formlarda sukuk ihraclarina sahit olmugtur. 2007 yilinda
ihra¢ hacmi anlaminda diinya ¢apinda yiikselise gectikten
sonra kiiresel ekonomik kriz sebebiyle bir nebze durulan
sukuk ihraci1 hacmi, 2010 yilinda tekrar eski biiyiikliigiine
kavusmustur. Sukuk konusu incelenirken, genel olarak is-
lami kurallara gore yonetilen sermayenin biiyiikliigiinden
de bahsetmek gerekmektedir. 2012 yili finansal raporlarina
gbre Islami yatirim prensiplerine gore yonetilen 1.34 tril-
yon Amerikan Dolar1 tutarinda malvarligi bulunmaktadir®.
Diinya’da 2013 y1li itibari ile Islami finansal varliklarim hac-
mi 1.5 trilyon Amerikan Dolar1 iizerine ulagmigtir. Tahmini
potansiyelinin ise 4.5 trilyon Amerikan Dolar1 oldugu dii-
stiniilmektedir*.

2001 ve 2013 yillar1 arasinda “diinya capindaki sukuk ihrag-
lartmin toplam hacmini” gésteren grafik asagida goriilebilir:

GLOBAL SUKUK ISSUANCE/ DUNYA CAPINDA SUKUK iHRAGLARI
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The table demonstrating “type classification of total sukuk
issuance around the World” relating 2001-2010 is as follows:

2001-2010 yillarina iligkin “cegsitlerine gére diinya genelinde
toplam sukuk ihraglarmi” gosteren tablo ise agagidaki gibidir:

DOMESTIC/ YURTICI FOREIGN/ YURTDISI TOTAL/ TOPLAM
TYPE OF SUKUK/ MILLIONUSD/ | RATE/ MILLIONUSD/ | RATE/ MILLIONUSD/ | RATE/
SUKUK CESIDI MILYONUSD | ORAN MILYONUSD | ORAN MILYONUSD | ORAN
Murabaha 76.802 4,8 756 1,6 77558 33,5
Mudarabe 3.458 19 4725 9.8 8183 35
Miisareke 39.318 214 9.286 19,3 48.604 21,0
icara 35.746 19,5 20.784 432 56.530 2.4
Salam 1.291 07 1958 4,1 3.249 14
istisna 3.469 19 0 0,0 3.469 1,5
Hybrid/ Melez 10.552 57 1237 26 11.789 51
Wakalah 371 0.2 3.228 6,7 3.599 1,6
Bai' Bithaman 12.207 6.6 0 0,0 12.207 53
Exchangeable/ Takas Edilebilir 408 02 6190 12,9 6.598 28
1-'?:3'\-{“ 183.622 100 48.164 100 231.786 100

3. DEVELOPMENT OF THE LEASE CERTIFICATES IN TUR-
KEY AND LEGAL BASIS

3.1. Development in Turkey

As a result of the necessity for new arrangements to bring
Islamic capital to Turkey, especially from the gulf coun-
tries, the principles regarding activities and establishment
procedure of an Asset Lease Company (“ALC”) in Turkey
and the principles on lease certificates were determined by
the “Communiqué On the Principles Regarding Lease Cer-
tificates and Asset Lease Companies, serial ITT, numbered
43 ” which was entered into force with the publishment in
the Official Gazette on 01.04.2010 by the Capital Markets
Board. Thus, participation banks in Turkey received their
first loan based on issuance of lease certificate in 2010. The
Treasury of Turkey started to receive loan by issuing lease
certificate in 2012.

The first issuance of lease certificate in Turkey was realized
on 24.08.2010 amounting to $100 million by Kuveyt Tiirk
Participation Bank. The issuance of lease certificate on
26.09.2012 by the Treasury which is planned for an amount
of $1billion was expanded to $1.5 billion upon the heavy de-
mand from middle eastern countries.® The first issuance of

3. KiRA SERTIFIKALARININ TURKIYE'DE GELiSiMi VE YA-
SAL DAYANAK

3.1. Tiirkiye'de Gelisimi

Ozellikle korfez iilkeleri bagta olmak tizere, iIslami serma-
yenin Tiirkiye’ye cekilmesiicin yeni diizenlemeler yapilma
geregi sonucunda, Sermaye Piyasas1 Kurulu tarafindan
01.04.2010 tarihinde Resmi Gazete’de yayimlanarak yiiriir-
liige giren “SeriIII, No: 43 sayili Kira Sertifikalarina ve Var-
lik Kiralama Sirketlerine Tliskin Esaslar Hakkinda Teblig”
ile Varlik Kiralama Sirketleri'nin (“VK$”) Tiirkiye'deki
faaliyet ve kurulus esaslar ile kiralama sertifikalarina dair
esaslar belirlenmigtir. Boylece Tiirkiye’de katilim banka-
lar1 kira sertifikasi ihracina dayanan ilk bor¢lanmay1 2010
yilinda gerceklestirmistir. Hazine ise kira sertifikas ihrac
ederek borclanmaya ilk olarak 2012 yilinda baglamigtir.

Tiirkiye’deki ilk kira sertifikasi ihrac1 100 milyon Ameri-
kan Dolar1 degerli olarak, Kuveyt Tiirk Katilim Bankasi ta-
rafindan 24.08.2010 tarihinde gerceklestirilmistir. Hazine
tarafindan 26.09.2012 tarihinde 1 milyar Amerikan Dolar1
olarak gerceklestirilmesi planlanan kira sertifikasi ihraci,
Ortadogu tiilkelerinden gelen yogun talep iizerine 1.5 mil-
yar Amerikan Dolar: tutarina yiikseltilmistir®. Tiirk Lirasi
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lease certificate with the currency of Turkish Lira was real-
ized on 04.03.2013 by the Asya Participation Bank.

The diagram of “lease certificate issuance volume in Turkey”
for the years between 2010 and 2013 August can be seen be-

low:

cinsinden ilk kira sertifikasi ihraci ise 04.03.2013 tarihinde
Asya Katilim Bankas tarafindan gerceklestirilmisgtir.

2010 - 2013 Agustos yillarina iligkin “Ttirkiye’deki kira ser-
tifikast thra¢ hacmi” grafigi asagida goriilebilir:
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Table of “lease certificate issuances realized in Turkey” re-
lating to the 2010 and 2012 can be seen below:

2010-2012 yillarina iligkin “Ttirkiye’de gerceklestirilen kira
sertifikast thraglart” tablosu agagidaki gibidir:

DATE OF ISSUE/ ISSUER/ FEATURES/ TOTAL AMOUNT TERM (YEAR)/
iHRAC TARiHi iHRACI YAPAN OZELLIKLERI (MILLIONUSD)/ VADE (YIL)
KURULUS TUTARI
MILYONUSD
24.8.2010 Kuveyt Tirk Sukuk First sukuk issuance (Hybrid type) by a 100 3
Limited Turkish company, international (abroad)
sukuk with 5,25% fixed annual return
Bir Tlirk sirketi tarafindan gercgeklestirilen
ilk sukuk (Melez Tipi) ihraci, %5,25 Yillik
Sabhit Getirili Uluslararasi (Yurtdisi) Sukuk
1.11.20M Kuveyt Tiirk Hybrid type international (abroad) sukuk 350 )
Participation Bank Hibrit tipi Uluslararasi (Yurtdisl) Sukuk
Kuvet Turk Katilim
Bankasi
26.9.2012 Turkish Government Icara typeinternational (abroad) 1500 5
Turkiye Cumhuriyeti sukuk with 2,8% profit rate
%2,8 Kar oranlilcara tipi Uluslararasi
(Yurtdisi) Sukuk
2.10.2012 Turkish Government Icara type national (domestic) sukuk 905 2
Turkiye Cumhuriyeti | issuance (with the Turkish Lira currency)
Icara tipi Ulusal (Yurtici) sukuk ihraci
(TRY para birimiile)

Source/ Kaynak: Alvi, Rufai, Dadabhoy, & Naseer, 2013
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3.2. Legal Basis

The Communiqué that determines the principles regarding
activities and organization of ALCs and principles on the
lease certificates in Turkey was prepared based on the Ar-
ticle 61 and paragraph 3 of the Article 130 of Capital Market
Law dated 06.12.2012 and numbered 6362.

Furthermore, certain tax arrangements related to transac-
tions that ALCs are obligatory to be made by their nature
and asset lease certificates issued by them were brought
in “Law on the Restructuring of Certain Receivables num-
bered 6111” which entered into force following publishment
in the Official Gazette on 25.02.2011. Thus, both capital mar-
ket and tax related regulations of the lease certificates, as a
newly regulated capital market instrument, was settled and
effectiveness of the practice is provided.

Thereafter, the legal basis necessary for lease certificates
practice in Turkey was constructed by Communiqué. The
said Communiqué was settled into the centre of legislation
in terms of the future of lease certificate in Turkey and sev-
eral other arrangements related to the subject matter were
abolished by the Communiqué.

The purpose of the “Communiqué on Prospectus and Issu-
ance Document (II-5.1)” which entered into force following
publishment in the Official Gazette dated 22.06.2013 and
numbered 28685 is to set forth principles as to preparation,
approval and promulgation of prospectus and issue docu-
ment, and as to announcements and advertisements relat-
ing thereto, pursuant to the Law numbered 6362.

It is intended with the “Communiqué on Sales of Capital
Market Instruments (II-5.2)” which entered into force fol-
lowing publishment in the Official Gazette dated 28.06.2013
and numbered 28691 to set forth the principles with respect
to sales method, distribution and delivery of capital market
instruments. This Communiqué covers the principles on
price to be determined in sales, and sales types and methods,
distribution and delivery of capital market instruments, as
well as incentives in public offering, and priorities in sales of
capital market instruments.

The aim of the “Circular on Principles Relating to Trades of
Lease Certificates at the IMKB® numbered 401” is to deter-
mine principles relating to trading of lease certificate at the
exchange which are issued or to be issued by public offering
or without public offering.

Itisaimed by “the Circular on Principles Relating to the Sale
of Capital Market Instruments in Debt Instruments Market
- Market for Issuance to Qualified Investors numbered 428”
to regulate principles and rules on trade of the sale transac-

3.2. Yasal Dayanak

VK§$’lerin Tiirkiye’'deki faaliyet ve kurulug esaslariile kirala-
ma sertifikalarina dair esaslari belirleyen Teblig, 06.12.2012
tarihli ve 6362 sayili Sermaye Piyasas1 Kanununun 61’inci
maddesi ile 130’'uncu maddesinin {i¢lincii fikrasina dayani-
larak hazirlanmigtir.

Daha sonra, 25.02.2011 tarihinde Resmi Gazete’de yayimla-
narak yiiriirliige giren “6111 sayili Bazi1 Alacaklarin Yeniden
Yapilandirilmas: Hakkinda Kanun” ile VK$'lerin dogasi ge-
regi yapmak zorunda oldugu iglemlere ve bunlar tarafindan
cikarilan sertifikalara iligkin bazi vergisel diizenlemeler
getirilmigtir. Buna gore yeni bir sermaye piyasasi araci olan
sertifikalarin hem sermaye piyasasi kismi1 hem de vergi et-
kisi diizenlenmis ve uygulamanin 6nii acilmigtir.

Bunun ardindan, Teblig ile Tiirkiye’de kira sertifikas1 uygu-
lamalar icin gerekli olan hukuksal zemin olusturulmusgtur.
Bahse konu Teblig, Tiirkiye'de kira sertifikasi uygulamasi-
nin gelecegi acisindan hukuki mevzuatin merkezine yerleg-
mis ve Teblig ile birlikte konuylailgili bircok diizenleme ilga
olmustur.

22.06.2013 tarihli ve 28685 sayili Resmi Gazete’de yayim-
lanarak yiiriirliige giren “Izahname ve Thrac Belgesi Tebligi
(II-5.1)” ile 6362 sayili Kanun uyarinca izahname ve ihrac
belgesinin hazirlanmasi, onaylanmasi ve kamuya duyu-
rulmasi ile ilan ve reklamlara iligkin esaslar1 diizenlemek
amagclanmigtr.

28.06.2013 tarihli ve 28691 sayili Resmi Gazete’'de yayimla-
narak yiiriirliige giren “Sermaye Piyasas1 Araclarinin Satigi
Tebligi (II-5.2)” ile sermaye piyasas1 araclarinin satis yon-
temlerine, dagitimina ve teslimine iligkin esaslari diizenle-
mek amaclanmigstir. Bu Teblig, sermaye piyasasi araglarinin
satisindabelirlenecek fiyat, satig sekilleri ve yontemleri, da-
gitim ve teslim esaslari ile halka arzda tegviklere ve serma-
ye piyasasi araclarinin satisinda 6zellikli durumlara iligkin
esaslar1 kapsar.

“401 sayil Kira Sertifikalarinin IMKB®de islem Gérmesi-
ne ili§kin Esaslar Genelgesi”nin amaci, halka arz edilerek
veya halka arz edilmeksizin ihra¢ edilen veya edilecek kira
sertifikalarinin IMKB'de islem gérmesine iligkin esaslarm
belirlemektir.

“428 saylli Sermaye Piyasas1 Araclarinin Bor¢lanma Arac-
lar Piyasasi Nitelikli Yatirimerya Thrag Pazar’nda Satisina
Tligkin Esaslar Genelgesi” ile amaclanan ise SPK diizenle-
meleri cercevesinde nitelikli yatinmeilara ihrac edilecek
sermaye piyasasl araclarinin satis islemlerinin Bor¢lanma
Araclar1 Piyasasi Nitelikli Yatirimeiya ihrag Pazarr’'nda ger-
ceklestirilmesi ile ilgili esas ve kurallar: diizenlemektir.
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tions of capital market instruments to be issued to qualified
investors within the frame of Capital Markets Board legisla-
tion in Debt Instruments Market — Market for Issuance to
Qualified Investors.

The Communiqué, which hasbeen prepared by Capital Mar-
kets Board within the framework of studies related to trade
in our finance market of new capital market instruments,
entered into force following publishment in the Official Ga-
zette dated 07.06.2013 and numbered 28670. Subjects regu-
lated in the Communiqué are the qualifications of the lease
certificate, issuance procedure of certificates and principles
related to the establishment and functioning of ALCs. It was
granted by the Communiqué to joint-stock companies the
opportunity to issue lease certificates and obtain funds from
the capital market with such financial instruments.

Rights of inverstors were put under protection by paragraph
2 of the Article 12 of Communiqué and approval of Capital
Markets Board for the articles of association of ALC is made
mandatory in order to prevent misuse of the assets taken
over by ALC on account of investors or incomes derived
from these assets.

In consequence, legal basis of lease certificate in Turkey,
in addition to the Communiqué, may be listed as follows:
() “Capital Market Law” dated 06.12.2012 and numbered
6362, (ii) the “Communiqué on the Principles Regarding
Ijara Certificates and Asset Lease Companies, serial III,
numbered 43”, which entered into force after the publish-
mentby the Capital Markets Board, in Official Gazette dated
01.04.2010, (jii) the “Communiqué on Prospectus and Is-
sue Document (II-5.1)” which entered into force following
publishment in the Official Gazette dated 22.06.2013 and
numbered 28685, (iv) the Communiqué on Sales of Capital
Market Instruments (II-5.2)” which entered into force fol-
lowing publishment in the Official Gazette dated 28.06.2013
and numbered 28691, (v) “Circular on Principles Relating
to Trades of Lease Certificates at the IMKB numbered 401”
and (vi) “the Circular on Principles Relating to the Sale of
Capital Market Instruments in Debt Instruments Market
Issuance Market to Qualified Investor numbered 428”.

4. TYPES OF LEASE CERTIFICATES

In paralel with the practices throughout the world, five
(5) types of lease certificates are indicated in the Article 4
of Communiqué as following; (i) Ownership-Based Lease
Certificates (Sukuk Icara), (i) Management Agreement-
Based Lease Certificates (Musaqa), (iii) Trade-Based Lease
Certificates (Murabaha), (iv) Partnership-Based Lease Cer-
tificates (Mudaraba/Musharaka), (v) Work Contract-Based
Lease Certificates (Istisna).

Sermaye Piyasas1 Kurulu tarafindan yeni sermaye piya-
sast araclarimin {ilkemiz finansal piyasalarinda iglem gor-
mesine yonelik calismalar kapsaminda hazirlanan Teblig,
07.06.2013 tarih ve 28670 sayil1 Resmi Gazete'de yayimla-
narak yiiriirliige girmistir. Teblig’de diizenlenen konular;
kira sertifikalarinin nitelikleri, sertifikalarin ihrac usulii
ve VK§$’lerin kurulus ve igleyisleriyle ilgili esaslardir. Teb-
lig ile anonim girketlere kira sertifikasi ihra¢ etme ve bu
finansal ara¢ ile sermaye piyasalarindan fon temin etme
imkani taminmugtir.

Teblig’in 12. maddesinin ikinci fikrasi ile yatirimer haklari
koruma altina alinmig, yatirimeilar hesabina VKS tarafin-
dan devralinmis olan varliklarin ya da bu varliklardan elde
edilen gelirlerin amaci diginda kullanilmasinin énlenme-
sini saglamak amaciyla, VKS esas sdzlesmesi icin Sermaye
Piyasas1 Kurulunun uygun goériisiiniin alinmasi zorunlu
tutulmustur.

Sonug olarak, Tiirkiye’de kira sertifikalarinin yasal daya-
naklari, Teblig’e ek olarak; (i) 06.12.2012 tarihli ve 6362
sayll1 Sermaye Piyasas1 Kanunu, (ii) Sermaye Piyasas1 Ku-
rulu tarafindan 1 Nisan 2010 tarihinde Resmi Gazete’de ya-
yimlanarak yiiriirliige giren “Seri ITI, No: 43 sayil1 Kira Ser-
tifikalarina ve Varlik Kiralama Sirketlerine Tliskin Esaslar
Hakkinda Teblig”, (iii) 22.06.2013 tarihli ve 28685 sayili
Resmi Gazete’de yayimlanarak yiiriirliige giren “izahname
Ve ihrag Belgesi Tebligi (I11-5.1)”, (iv) 28.06.2013 tarihli ve
28691 sayili Resmi Gazete’de yayimlanarak yiiriirliige gi-
ren “Sermaye Piyasas1 Araclarinin Satigi Tebligi (I1-5.2)”,
(v) “401 say1l1 Kira Sertifikalarinin IMKB'de i§lem Gorme-
sine iligkin Esaslar Genelgesi” ve (vi) “428 sayili Sermaye
Piyasas1 Araclarimin Bor¢lanma Araclar: Piyasasi Nitelikli
Yatirimetya Thrag Pazarrnda Satigina fligkin Esaslar Ge-
nelgesi” seklinde siralanabilir.

4. KiRA SERTIFIKALARININ TURLERI

Diinyadakiuygulamaile de paralel olarak, Teblig’in 4. mad-
desinde beg (5) tiir kira sertifikas1 6ngoriilmiistiir. Bunlar;
(i) Sahiplige Dayal1 (icare), (i) Yonetim Sozlesmesine Da-
yali (Musaka), (iii) Alim-Satima Dayali (Murabaha), (iv)
Ortakliga Dayali (Mudarebe/Miisareke) ve (v) Eser Sozles-
mesine Dayali (istisna) kira sertifikalaridir.

GSI180




PART 14

4.1. Ownership-Based Lease Certificates (Icara)

According to the Communiqué , “ownership-based lease
certificate is a type of lease certificate by which investors
are granted with right on assets leased to the originator’
or a third party.” In other words, this type of lease certifi-
cates are based on a leasing agreement and rights related
to lease revenue of the real estate being subject matter
of the agreement is transfered from the originator to the
certificate holders.® In this type of lease certificate, lease
of defined, existing and known assets engaged with a lease
agremeent is paid to the lease certificate holder by the
originator through ALC. At the end of lease period, i.e. at
the end of the term of the lease certificate, ALC sells back
the assets leased to the originator that has become the les-
see. The price paid in return for the buy-back is paid to in-
vestors as redemption price. In other words, holder of the
ownership-based lease certificates own the right to receive
the lease revenue of the asset and proprietary right on the
asset during the certificate term.’

According to the Communiqué, in the issues covered by
this context; (i) an agreement is required to be executed
for transfer of the ownership of the base assets or rights
to ALC, (i) if transfer of base assets and rights is subject
to registration or other special formal requirements pur-
suant to applicable laws and regulations, all transactions
required for transfer are required to be completed and (iii)
ALCisrequired to have a direct power of disposal on assets
orrights in the case of default.

If the asset on the basis of which lease certificates are is-
sued is a real property, and if requested so by the origina-
tor, the right of repurchase is required to be annotated and
registered in the land registry. The assets and rights on the
basis of which lease certificates are issued under this con-
text must not have been restricted by any real or personal
rights in favor of third parties to the detriment of interests
of lease certificate holders, and accordingly, the assets and
rights must not have been restricted by an attachment or
injunction.

Ownership-based lease certificate (Icara) is a capital mar-
ket instrument which are prefered especially by compa-
nies which possess valuable real estates, on the other hand
need liquid funds.

4.1. Sahiplige Dayali (icare) Kira Sertifikalari

Teblig’e gore “sahiplige dayali kira sertifikalar1 yatirimei-
larin, kaynak kurulusa’ ya da {i¢iincii kisiye kiralanan var-
liklar tizerinde hak kazandig kira sertifikasi tiiriidiir.” Bir
baska deyisle, bu kira sertifikas tiirii bir kira s6zlesmesine
dayanir ve s6zlesmeye konu edilen gayrimenkuliin kira
gelirlerine iliskin haklar mal sahibinden sertifika sahibine
gecer.® Bu kira sertifikas1 yonteminde, bir kira sézlesmesi
ile baglanmis taniml, mevcut ve bilinen varhklarin kira
bedeli, kaynak kurulug tarafindan VK araciligi ile kira ser-
tifikasi sahibine 6denir. VKS, kiract konumuna gelen kay-
nak kuruluga, kiralama periyodu, yani kira sertifikas1 vade
stiresi sonunda kiralanan varligi geri satar. Geri almakargi-
11g1 6denen bedel de itfa bedeli olarak yatirimcilara 6denir.
Yani sahiplige dayali kira sertifikasi sahipleri, sukuka konu
varhigin miilkiyet hakkina ve varliktan kira alma hakkina
vade boyunca sahip olmaktadirlar.’

Teblig’e gore bu kapsamdaki ihraclarda; (i) dayanak varli-
g1n veya hakkin sahipliginin VKS’ye devrine iligkin s6zleg-
me diizenlenmesi, (ii) devre konu varlik ve haklarin devri-
nin tescile veya ilgili mevzuat uyarinca 6zel sekil sartlarina
tabi olmasi durumunda devir i¢in gerekli islemlerin yerine
getirilmesi ve (iii) VK$'nin temerriit halinde varlik veya
haklar {izerinde dogrudan tasarruf yetkisine sahip olmasi
zorunludur.

Thraca dayanak varhgm gayrimenkul olmasi durumunda
ve kaynak kurulugun talep etmesi halinde geri alim hakki-
nin tapu kiitiigiine serh edilmesi zorunludur. Bu kapsamda
yapilan ihraclara konu varlik ve haklar {izerinde kira serti-
fikas1 sahiplerinin menfaatine aykiri olarak {iciincii kisiler
lehine hi¢ bir ayni veya sahsi hak tesis edilmemis olmasi ve
varlik ile haklar {izerinde haciz veya tedbir bulunmamasi
zorunludur.

Sahiplige dayal (icare) kira sertifikasi, 6zellikle miilkiye-
tinde degerli gayrimenkulleri bulunan, bununla birlikte li-
kit fon ihtiyaci1 duyan sirketler tarafindan tercih edilen bir
sermaye piyasasi aracidir.
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The structure of ownership-based lease certificates can be
seen in the diagram below:

LEASING
KiRA

VARLIKLAR

Sahiplige dayali kira sertifikasi yapis1 asagidaki diyagram-
da goriilebilir:

TRANSFER
DEVIiR

—

ﬁ RENTAL PAYMENT
KiRA ODEMESI
ORIGINATOR ASSETLEASE
RENTAL PAYMENT e
SOURCE KiRA ODEMESI — INVESTORS
FUND COLLECTION
_ FONTOPLAMA
TRANSFER OF FUNDS
FONLARIN DEVRI ﬁ
ISSUANCE OF SUKUK
SUKUK iHRACI

4.2. Management Agreement-Based Lease Certificates
(Musaqa)

Management agreement-based lease certificates are is-
sued for the purpose of transfer of revenues obtained as a
result of management in favor of ALC of assets or rights
owned by the originator within the frame of provisions of
the management agreement. The said income is paid to
the investors as coupon payment and/or redemption fee
depending on how the instrument is structured.

Inissuances within this context, an agreement shall be en-
tered into by and between originator and ALC, for manage-
ment of assets or rights owned by the originator in favor of
ALC, without transfer of ownership thereof. Principles re-
lated to the revenue of ALC or calculation of such revenue
isrequired to be regulated within the agreement.

This type oflease certificate may be used when the origina-
tor owns fixed-income assets, however the right of posses-
sion of the assets can not be transferred or such a transfer
is not desired.. For instance in energy sector, this mecha-
nism may be established by means of providing investors
with lease certificate incomes through the transfer of in-
comes derived from tariff of electricity generation power
plants to ALC via management contract.

4.2, Yonetim Sozlesmesine Dayali
Sertifikalari

(Musaka) Kira

Yoénetim sozlesmesine dayali kira sertifikalari, kaynak ku-
rulusa ait varhik veya haklarin vade boyunca VKS lehine
yonetilmesi neticesinde elde edilen gelirlerin, sézlesme
hiikiimleri ¢ercevesinde VK$'’ye aktarilmasi amaciyla ih-
rac edilir. S6z konusu gelirler ise aracin nasil yapilandiril-
digiyla bagh olarak, kupon 6demeleri ve/veya itfa bedeli
olarak yatirimcilara 6denir.

Bu kapsamda yapilacak ihraclarda kaynak kurulusg ile VK$
arasinda, kaynak kurulusa ait varlik veya haklarin miilki-
yeti devredilmeksizin VKS lehine yonetilmesini konu alan
sozlesme diizenlenir. VK$'nin elde edecegi gelir veya bu
gelirin hesaplanmasina iligkin esaslarin ilgili sézlegsmede
diizenlenmesi zorunludur.

Bu tiir kira sertifikalar miilkiyet hakkinin devredilemedigi
veya devredilmek istenmedigi ama sabit gelirleri olan var-
lik yapilarinin mevcut oldugu kira sertifikalarinda kullani-
labilir. Ornegin enerji sektériinde, elektrik {iretim santral-
lerinin tarifeden kaynakl gelirlerinin, yonetim sézlesmesi
ile VKS’ye devri suretiyle yatirimcilara kira sertifikasi ge-
lirlerinin saglanmasi yoluyla bu mekanizma kurulabilir.
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The structure of management agreement-based lease cer-
tificates can be seen in the diagram below:

e —

VARLIK VE
HAKHAVUZU

4.3. Trade-Based Lease Certificates (Murabaha)

Trade-based lease certificates are lease certificates issued
to finance the purchase of certain assets or rights through
ALC via deferred payment basis and sale to companies
having certain qualifications.

In this model, ALC, which issues the lease certificate to
purchase an asset or a right, sells by deferred payment ba-
sis, the asset or right it purchased to the companies indicat-
ed in the first paragraph of Article 12 of the Communiqué.
ALC is under the obligation to purchase the base assets or
rights from the spot market and to resell them on deferred
payment basis at a price above their cost, by no later than
the business day immediately following the date of trans-
fer of the funds collected from issuance to its account. Ac-
cording to the paragraph 3of Article 7 of the Communiqué,
assets or the rights mentioned in the purchase and sale
transactions are required to be purchased and sold in Bor-
sa Istanbul Anonim Sirketi or in other liquid markets10. In
case that this transaction is not executed in the following
business day, the lease certificate holders shall be refunded
in two business days. Thereby, investors are put under pro-
tection. The companies mentioned in the first paragraph
of Article 12 of the Communiqué, to which ALC is obliged
to sell asset or rights are: (i) banks, (ii) intermediary insti-
tutions which operates in any one of portfolio brokerage,
general custody services or underwriting activities, (iii)
mortgage finance institutions, (iv) real estate investment
companies listed in the exchange, (v) public corporations

Yoénetim sozlesmesine dayal kira sertifikasi yapis1 agagi-
daki diyagramda goriilebilir:

—

PERIODICAL REVENUE
PERIODICAL REVENUE DISTRUBITION
DISTRUBITION PERIYODIK GELIR
ORIGINATOR PERIYODIK GELIRDAGILIMI SRS DAGILIMI
SOURCE ‘ COMPANY ‘ INVESTORS
MANAGEMENT FUND COLLECTION
AGREEMENT AND FON TOPLAMA
TRANSFER FUNDS ﬁ
YONETIM AKDi VE
FONDEVRI ISSUANCE OF SUKUK
SUKUK iHRACI

4.3. Aum-satima Dayali (Murabaha)Kira Sertifikalar

Alim-satima dayali kira sertifikalari, bir varlik veya hakkin
VKS tarafindan satin alinarak belirli nitelikteki sirketlere
vadeli olarak satilmasi isleminde, varlik veya hak aliminin
finansmanini saglamak icin ihrac edilen kira sertifikalari-
dir.

Bumodelde bir varlik ya da hakk: satin almak i¢in kira ser-
tifikas1 ihra¢ eden VKS, bu ihracla edindigi finansmanla
satin aldig) varlik veya hakki Teblig’in 12. maddesi birin-
ci fikrasinda belirtilen sirketlere vadeli olarak satar. VKS
varlik veya hakki satin almak amaciyla yaptig ihractan
elde ettigi fonlarin hesabina aktarildifi giinii izleyen ig
giinii varlik veya haklari spot piyasadan almak ve maliye-
tinin {istiinde bir bedelle vadeli olarak satmak zorundadir.
Teblig’in 7. maddesinin iiclincii fikrasina gore, alim-satim
islemlerinde bahsedilen varlik veya haklarin Borsa istan-
bul Anonim Sirketi veya diger likit piyasalardalO alinip
satilmasi zorunludur. Bu islemin izleyen isgiinii icerisinde
gerceklestirilmemesi halinde kira sertifikas1 sahiplerin-
den toplanan fonlar bu kisilere iki is giinii icerisinde iade
edilir. Boylece yatirimeilar koruma altina alinmig olmak-
tadir. Teblig’in 12. maddesinin birinci fikrasinda sayilan,
VKS$'nin aldig) varlik veya haklar1 satmak zorunda oldugu
sirketler ise sunlardir: (i) Bankalar, (i) Portfoy aracilig,
genel saklama hizmeti veya aracilik yiiklenimi faaliyetle-
rinden herhangi birini yiiriitecek olan araci kurumlar, (iii)
Ipotek finansmani kuruluglari, (iv) Paylar1 borsada iglem
goren gayrimenkul yatirim ortakliklari, (v) Birinci ve ikinci
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included in first and second groups determined within the
frame of Capital Markets Board’s corporate governance
regulations, (vi) companies which are granted a long-term
investment grade rating upon demand in the currency
which the issue is denominated and (vii) companies of
which 51% or more of capital shares are held directly by the
Undersecretariat of Treasury. Since these institutions are
same as those that are authorized to establish ALC, it may
aclearly be said that such type of certificate is issued by the
companies that are authorized to establish ALC, which
need financing regarding purchase of products traded in
liquid markets.

The structure of trade-based lease certificates may be seen
in the diagram below:

grupta yer alan halka acik ortakliklar, (vi) Derecelendirme
kuruluslarindan istege bagh olarak belli seviyede yatirim
yapilabilir notu alan ortakliklar ve (vii) Sermayelerinin %
51 veya daha fazlasi dogrudan Hazine Miistesarlifi'na ait
olan ortakliklar. Bu kuruluglarin, ayn1 zamanda VKS kur-
maya yetkili kuruluslar oldugundan babhisle, bu sertifika
tiirliniin likit piyasalarda alim-satimi yapilan mallarin ali-
mina iligkin finansman ihtiyaci olan ve VK$ kurmaya yet-
kili sirketler tarafindan ihrag edilecegi sdylenebilir.

Alim satima dayal kira sertifikasi yapis1 agagidaki diyag-
ramda goriilebilir:

COMPANIES MURABAHA AGREEMENT ISSUANCE OF SUKUK
AUTHORIZED MURABAHA AKDI SUKUKIHRACI
JUESLL —
ASSET LEASE INVESTORS
COMPANY TRANSFER OF ASSET ASSET LEASE FUND COLLECTION
PAYMENT PAYMENT
TED. ARiKGi ACQUISITION OF ASSETS
FON DEVRI

4.4. Partnership-Based Lease Certificates
(Mudaraba/Musharaka)

Partnership-based lease certificates, which is the most
comprehensively regulated type in the Communiqué, is
defined as the lease certificate “issued by ALC for the pur-
pose of partnership in a joint venture.” The parties to this
partnership are venturers who are issuers of capital and
capital owners who are funders. In other words, the target
with issuance of certificate is the sourcing of the equity
capital of an enterprise. Accordingly, “Mudaraba” is a part-
nership agreement between ALC and originator. Profit ac-
quired during the life of the joint venture is distributed as
per profit share percentages in the partnership agreement
between ALC and originator. Although profits acquired
are shared through a predetermined rate between the two
parties, loss is covered between both parties or only by the
originator depending on the contractual structure of the
partnership. Originator may become entitled to receive

4.4, Ortakliga Dayali (Mudarebe/Miisareke)
KiraSertifikalari

Teblig'de en kapsaml diizenlenmis kira sertifikasi tipi olan
ortakliga dayal kira sertifikalari, “VK$'nin ortak girisime
ortak olmak amaciyla ihrac ettigi” kira sertifikalar1 olarak
tanmimlanmigtir. Bu ortakligin taraflari sermaye ihraccis gi-
risimci ve fon veren sermaye sahipleridir. Bir bagka deyisle,
sertifika ihraclarinda hedeflenen, bir girisimin 6z serma-
yesinin temin edilmesidir. Buna gore “Mudarebe” VKS ile
kaynak kurulug arasinda yapilan bir ortaklik anlagsmasidir.
Ortak girigim siiresince elde edilen karlar ortaklik sézleg-
mesinde anlagilan kar paylagim oraninda VKS ile kaynak
kurulug arasinda béliiniir. Elde edilen kar, 6nceden belir-
lenen oran {izerinden iki taraf arasinda paylasilirken, zarar
ortaklik iligkisinin s6zlesmesel yapisina gore iki taraf ara-
sinda veya sadece kaynak kurulug tarafindan kargilanmak-
tadir. Kaynak kurulug kar paylasimia ek olarak (ortaklik
sozlesmesinde var ise) ortaklik sézlesmesinde belirlenen
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performance fee in addition to profit sharing (If it exists
in partnership agreement), if the minimum return criteria
specified in the partnership agreement is exceeded. On the
other hand, in case that the market value of company being
subject matter of lease certificate is increased in the time
being, the lease certificate holder shall not have any right
related to such increase in the market value."

According to paragraph 5 of the Article 8 of the Commu-
niqué, in partnership-based lease certificates, by appoint-
ing ALC as the representative of lease certificate holders or
as the fiduciary, it is required to establish a pledge in favor
of ALC on properties of the joint venture or on properties
of other partners other than those put into the joint ven-
ture for the benefit of lease certificate holders due to the
fact that investors undertake more risks in this type of
lease certificate compared to other types. Registrations
that must be done in the land register in the establishment
of pledge on real property, are also indicated in the Com-
muniqué. In case that the joint venture incur loss, loss of
investors may be covered by selling the pledged assets. Be-
sides, from which sources and in which order the payment
shall be made to the lease certificate holders is designated
in the Communiqué if joint venture incurs loss due to bad
faith or unlawful acts of partners other than the ALC or the
third persons appointed by those partners.

Partnership-based lease certificates may be issued in two

types:

a) Lease Certificates prepared to be issued for joint
ventures into which ALC exclusively and solely puts
capital

Joint venture is defined in the Communiqué as; “a capital
company or an ordinary partnership formed under a part-
nership agreement, which is founded in order to realize a
new project or ensure that an existing project is further de-
veloped, or ensure that an economic activity is financed”.
Accordingly, this joint venture may be established as a
corporation or an ordinary partnership. When the joint
venture is established as a corporation, it is required that
the profit share percentages or the management by proxy
fee shall be separately regulated within the articles of in-
corporation or articles of association. In subparagraph (b)
of the paragraph 2 of Article 8 of the Communiqué, there
is a limitation of liability stipulating that except for dam-
ages and losses that may be caused by bad faith or unlawful
acts of the originator which is defined as the “venturer”, if
the joint venture incurs losses, ALC shall bear losses to the
extent of the capital it put in the joint venture. At the same
time, as per subparagraph (c) of the paragraph 2 of Article 8
of the Communiqué, whether a collateral shall be request-
ed or not from the venture, for the purpose of indemnifica-

kistas getiriyi agmas1 halinde, gosterdigi performans icin
performans ticretine hak kazanabilir. Ote yandan, zaman
icinde kira sertifikasina konu olan sirketin piyasa dege-
rinde bir artig olmasi halinde kira sertifikas1 sahibinin bu
piyasa degerindeki artiga iliskin herhangi bir hakki bulun-
mamaktadir.

Teblig’in 8. maddesinin beginci fikrasina goére, bu kira ser-
tifikasi tipinde yatirimcilar, diger tiirlerden daha fazla risk
iistlendikleri icin ortaklifa dayal kira sertifikasi ihrac-
larinda, VKS kira sertifikas1 sahiplerinin temsilcisi tayin
edilmek suretiyle, sertifika sahiplerine teminat amaciyla
ortak girisimin veya diger ortaklarin ortak girisim disin-
daki mal varliklar: iizerinde VKS lehine rehin kurulmasi
zorunludur. Gayrimenkuller {izerinde rehin kurulmasi ha-
linde tapuda yapilmasi gereken tescil islemleri de Teblig'de
belirtilmistir. Rehin yoluyla ortak girisimin zarar etmesi
durumunda rehinli mallar sattirilarak yatirimeilarin zara-
r1 kargilanabilecektir. Ayrica Teblig'de ortak girisimin VKS$
disindaki ortaklar: ya da bunlar tarafindan atanan iiciincii
kisilerin kotii niyeti veya hukuka aykir fiilleri nedeniyle
zarara ugramasi halinde, kira sertifikas1 sahiplerine hangi
kaynaklardan hangi siraya gore 6deme yapilacag belirtil-
misgtir.

Ortakliga dayali kira sertifikalarimin iki tiirlii ihrag edilmesi
miimkiindiir:

a) Miinhaswran VK$’nin sermaye koydugu ortak giri-
simler icin ihrag etmek iizere hazirlanan kira sertifi-
kalart

Teblig'de ortak girisim; “yeni bir projeyi gerceklestirmek,
mevcut bir projenin gelistirilmesini veya herhangi bir ikti-
sadi faaliyetin finansmanini saglamak icin kurulan serma-
ye sirketini veya ortaklik s6zlesmesi diizenlenmesi yoluyla
olusturulan adi ortaklik” olarak tanimlanmugtir. Buna gére
ortak girisim sermaye sirketi olarak yapilandirilabilecegi
gibi, adi ortaklik seklinde de kurulabilir. Ortak girisimin
sermaye sirketi seklinde yapilandirildig1 ihraclarda payla-
sim oraninin veya ortak girisimi yonetecek kisiye verilecek
vekalet {icretinin sirket sdzlesmesi ve esas sdzlesmede ay-
rica diizenlenmesi gerekmektedir. Teblig’in 8. maddesinin
2. fikrasinin (b) bendinde “girigimci” olarak nitelendirilen
kaynak kurulusun kétii niyeti veya hukuka aykir: eylemin-
den kaynaklanmayan bir olaydan &tiirii ortak girisimin
zararla sonuclanmasi halinde, VKS'nin bu zarara koydugu
sermaye ile sinirl olarak sorumlu olmasimi 6ngéren bir so-
rumluluk sinir1 yer almaktadir. Bununla birlikte Teblig’in 8.
maddesinin 2. fikrasinin (c) bendi uyarinca, girisimcinin ya
da girisimcinin atayacag li¢iincii kisilerin verecegi zararin
tazmini amaciyla girisimciden teminat istenip istenemeye-
cegi ve teminatin nitelik ve niceligi esas s6zlesmede, ortak-
lik s6zlesmesinde ve sirket sézlesmesinde belirtilmelidir.
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tion of damages and losses that may be caused by bad faith
or unlawful acts of venturer or third parties appointed by
the venturer, and if a collateral is requested, the quality and
quantity of the collateral must be regulated in partnership
agreement, articles of incorporation or articles of associa-
tion.

b) Lease certificates issued for financing of the joint
ventures into which cash capital is put by ALC, and
capital other than personal labor or goodwill is put by
other partners

There is also a limitation of liability in this type of partner-
ship-based lease certificates similarto the type mentioned
in the above section. Accordingly, except for damages and
losses that may be caused by bad faith or unlawful acts of
venturer, the partners shall incur losses in proportion to
their capital shares and to the extent of capital put by them
into the joint venture. In the same manner, whether a col-
lateral shall be requested or not from the partners and oth-
er related issues must be regulated in partnership agree-
ment, articles of incorporation or articles of association.

The structure of partnership-based lease certificates can
be seen in the diagram below:

ORIGINATOR
SOURCE

ASSET LEASE
COMPANY

b) VKS’nin nakdi sermaye, diger ortaklarin ise kisisel
emek veya ticari itibar haricinde sermaye koydugu or-
tak girisimlerin finansmam icin ihrag edilen kira ser-
tifikalart

Bu ortakhiga dayal kira sertifikas: tipinde de benzer se-
kilde bir sorumluluk sinir1 yer almaktadir. Buna gére giri-
simeinin kotil niyeti ve hukuka aykir1 eylemleri dolayisiyla
olusabilecek zararlar hari¢ olmak iizere, ortaklar zarara
sermaye paylar1 oraninda ve koyduklari sermaye ile sinirl
olarak katlanirlar. Ayni sekilde ortaklardan teminat istenip
istenmeyecegi ve ilgili diger hususlar ortaklik s6zlesmesi,
sirket s6zlesmesi veya esas s6zlesmede diizenlenmelidir.

Ortakliga dayali kira sertifikasi yapis1 asagidaki diyagram-
da goriilebilir:

—

ISSUANCE OF SUKUK
SUKUK iHRACI

R

FUND COLLECTION
FON TOPLAMA

—

REVENUE PAYMENT
GELIR ODEMESI

INVESTORS

4.5. Work Contract-Based Lease Certificates (Istisna)

According to Article 9 of the Communiqué, work contract-
based lease certificates are lease certificates issued for the
purpose of creation of works pursuant to a workcontract'?
to which ALC is a party as the employer. In this transac-
tion, ALC issues lease certificate for the purpose of provid-
ing financing for the creation of a particular work. In this
context, ALC enters into the work contract as the owner to

4.5. Eser Sozlesmesine Dayali (istisna) Kira Sertifikalari

Teblig’in 9. maddesine gére eser sdzlesmesine dayali kira
sertifikalarl, VKS$'nin is sahibi sifatiyla taraf oldugu bir
eser sozlesmesi' kapsaminda eserin meydana getirilmesi-
ni saglamak amaciyla ihrag edilen kira sertifikalaridir. Bu
islemde VKS belli bir eserin meydana getirilmesi icin fi-
nansman saglamak amaciyla kira sertifikasi ihrac eder. Bu
kapsamdaki ihraclarda VKS, kendi adina ve kira sertifikasi
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be signed in its own name and in the account of lease cer-
tificate holders. Originator is involved in this agreement as
the contractor. Work created may be leased for the purpose
of obtaining periodical returns and paying these to inves-
tors as coupon price or sold by ALC to originator at expira-
tion date without leasing. All of the proceeds of sale is col-
lected by ALC as of expiration of maturity date of the lease
certificate and paid to the lease certificate holders. In addi-
tion to work contract-based lease certificates and procure-
ment of financing, within this type of lease certificates,
service contracts and other agreements such as contracts
of construction in return for flats or lands, or partnership
agreements may also be signed.

According to the paragraph 5 of Article 9 of the Commu-
niqué, where the price of work is paid in advance by ALC
to the contractor, the contractor is obliged to establish a
pledge on movables or real properties or grant other simi-
lar guarantees in favor of ALC in order to secure the com-
plete and timely completion of the work.

The structure of Work Contract-Based Lease Certificates,

which are mainly used in construction projects to provide'®
finance, can be seen in the diagram below:

—>

sahipleri hesabina akdedilecek eser s6zlesmesine is sahibi
sifatiyla taraf olur. Kaynak kurulug ise bu s6zlesmede yiik-
lenici sifatiyla yer almaktadir. Yapilan eser VKS$ tarafindan
donemsel getiri elde etmek ve bunlar yatirimeilarina ku-
pon bedeli olarak 6demek amaciyla kiralanabilir veya ki-
ralanmaksizin dogrudan vade sonunda kaynak kurulusa
satilabilir. Kira sertifikasinin vade bitim tarihi itibariyle
satis bedelinin tamami VKS tarafindan tahsil edilir ve kira
sertifikas1 sahiplerine &denir. Eser sozlesmesine dayali
kira sertifikas ihraci ve finansman edinilmesi ile birlikte
bu tiirden kira sertifikalar1 kapsaminda hizmet s6zlesme-
leri kurulabilir, kat kargilig1 veya arsa karsilig1 ingaat veya
ortaklik projeleri gibi sair bir¢ok proje ve sézlesme yapila-
bilir.

Teblig’in 9. maddesinin 5. fikrasina gore eser bedelinin
VKS tarafindan yiiklenici kaynak kurulusa pesin 6dendigi
durumlarda, eserin tam ve zamaninda tamamlanmasini
teminen yiiklenici kaynak kurulug tarafindan VKS lehine
menkul ve gayrimenkul rehni veya benzer nitelikte temi-
nat verilmesi zorunludur.

Ozellikle ingaat projelerine finansman temininde® kulla-

nim alani bulan eser sézlesmesine dayal kira sertifikasi
yapis1 agagidaki diyagramda goriilebilir:

—

CONTRACTOR AGREEMENT ISSUANCE OF SUKUK
ESER SOZLESMESI SUKUKIHRACI
CONTRACTOR '
(ORIGINATOR TRANSFER OF FUND ASSETLEASE
SOURCE) FON AKTARIMI il il _ INVESTORS
FUND COLLECTION
FONTOPLAMA
PAYMENT
ODEME
DELIVERY OF PROJECT PAYMENT
ESERIN TESLIMi ODEME

5.ISSUANCE OF LEASE CERTIFICATE

Lease certificates may be issued by sales through public of-
fering or without public offering as per Turkish Law. Sales
without public offering may be in the form of private place-
ment or sales to qualified investors. Lease certificates to be
offered to public must be listed and traded in the exchange.
As per Turkish Law, for the issuance of any kind of lease

5. KiRA SERTIFIKALARININ iHRACI

Tiirk Hukuku uyarinca kira sertifikalar1 halka arz edile-
rek ya da halka arz edilmeksizin ihra¢ edilebilir. Halka arz
etmeksizin yapilacak ihraclar, “tahsisli satis” ve “nitelikli
yatirimeiya satig” olmak iizere iki sekilde yapilabilir. Halka
arz edilecek kira sertifikalarinin ise borsada islem gérmesi
zorunludur. Tiirk Hukuku uyarinca her tiir kira sertifika-
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certificates, an application to the Capital Market Board
shall be made. Whether the lease certificate will be issued
in the domestic market or abroad shall not make any dif-
ference in this regard.

According to the Communiqué, in some cases, an appraisal
report is required to be prepared within international ap-
praisement standards by appraisal companies pursuant
to the relevant regulations of the Capital Markets Board.
These cases are: (i) in the of ownership-based lease certifi-
cates, when the assets or rights are transferred to ALC and
they are retransferred from ALC to originator or to third
parties, (ii) in the partnership-based lease certificates, at
the stage of determination of the project value being the
main activity of the joint venture and if and when partners
of joint venture other than ALC, put assets or rights, other
than cash, into joint venture and (iii) in the work contract-
based lease certificates, in the process of determining the
price of the work before sales contracts of such work is set-
tled.

Issuance of leasing certificate is realized by means of (i)
taking board of directors decision by ALC pursuant to
Turkish Commercial Code numbered 6102 and principles
of commercial law, (ii) signing of the contracts to be signed

sinin ihrag¢ edilebilmesi i¢in Sermaye Piyasas1 Kurulu'na
bagvuruda bulunulmalidir. Kira sertifikasinin yurticinde
yahut yurtdisinda ihrac edilecek olmasi bu bakimdan fark
yaratmayacaktir.

Teblig’e gore baz: hallerde, varlik degerleme sirketleri ta-
rafindan uluslararasi degerleme standartlari cercevesinde,
SPK'nin ilgili diizenlemelerine uygun sekilde degerleme
raporunun hazirlanmasi zorunlu tutulmustur. Bu haller
sunlardir: (i) sahipli§e dayal kira sertifikas: ihraclarinda
varligin veya hakkin, VKS’ye devri ile VKS'den kaynak ku-
rulus veya {iciincii kisilere devri halinde, (ii) ortakliga da-
yali kira sertifikasi ihraclarinda, ortak girisime konu proje
degerinin belirlenmesi asamasinda ve/veya ortak girigi-
min VKS disinda kalan ortaklarinin ortak girisime nakit
disinda varlik veya hak koymasi halinde ve (iii) eser sozleg-
mesine dayal kira sertifikas1 ihraclarinda, eser bedelinin
tespit edilmesi agamasinda ve/veya esere iligkin satig s6z-
lesmesinin diizenlenmesi 6ncesinde.

Kira sertifikasinin ihracy; (i) 6102 sayil Tiirk Ticaret Ka-
nunu ve Ticaret Hukuku prensipleri uyarinca VK$'nin
yonetim kurulu karari almas, (ii) kira sertifikasi siirecinde
imzalanacak s6zlesmelerin imzalanmasi, (iii) Islam huku-
ku profesorlerinden kira sertifikasinin seriata uygunlugu-
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within the course of the lease certificate, (iii)
obtaining a fetwa from an Islamic Law scholar
on the conformity of the lease certificate to the
sharia, (iv) signing an agreement with interme-
diary institution authorized for the issuance,
(v) preparation of prospectus** and other docu-
ments related to the application and (vi) applica-
tion to the relevant institutions including Borsa
Istanbul, Capital Market Board, Takasbank and
the Central Registry Agency.

After this stage, if the lease certificate is issued
through “public offering”, demands from inves-
tors are collected and lease certificates begin to
be traded on the stock exchange with the gong
ceremony. If lease certificate is issued through
sale to “qualified investors”, first issuance is
made before stock exchange in Qualified Inves-
tor’s Market. After the first issuance, the lease
certificate is traded in the general market be-
tween qualified investors. Issuance with private
placement is a process that occurs between the
originator, ALC, intermediary institution and
the already identified investors.

na dair fetva alinmas;, (iv) ihraca yetkili bir araci
kurulus ile s6zlesme imzalanmasi, (v) izahna-
me' ve bagvuruya iligkin sair belgelerin hazir-
lanmas: ve (vi) Borsa Istanbul, SPK, Takasbank
ve Merkezi Kayit Kurulugu dahil olmak iizere il-
gili kurumlara bagvurularin yapilmasi suretiyle
gerceklestirilir.

Bu asamadan sonra, kira sertifikasinin ihraci
eger “halka arz yoluyla” gerceklestirilecekse
yatirimcilardan talepler toplanir ve gong se-
romonisiyle birlikte kira sertifikalar1 borsada
islem gérmeye baglar. Eger kira sertifikalar1 “ni-
telikli yatirimerya satig” yoluyla ihra¢ ediliyor
ise, ilk ihra¢ borsa nezdinde Nitelikli Yatirimel
Pazarrnda yapilir. Tlk ihractan sonra yine nite-
likli yatirimeilar arasinda alim satimi yapilmak
iizere borsa nezdinde genel piyasada islem gor-
meye baglar. Tahsisli satiglarda ise ihrag, kaynak
kurulusg, VKS, araci kurulug ve daha énceden be-
lirlenmig yatirimeilar arasinda gerceklestirilir.

1Erdal YILMAZ, “Yeni
Bir Finansal Arag
Olarak Sukuk: Cesitleri,
Turkiye Uygulamasi

ve Vergilendirilmesi”,
Muhasebe ve
Finansman Dergisi,
January/2014

2N.J.Adamand
A.Thomas, Islamic
Bonds: Your Guide to
Issuing, Structuring
and Investing in Sukuk
(London: Euromoney
Books, 2004), page 43.

3 Global Islamic
Finance Report 2012

4 Bloomberght
(07/1/2013),

Sukuk piyasasina
bakis. Retrieved:
02/11/2014, http://
www.bloomberght.
com/haberler/
haber/1453093-sukuk-
piyasasina-bakis
5REUTERS
(11/10/2012), MIDEAST
DEBT-Turkey's debut
sukuk struggles after
Gulf over-allocation.
Retrieved: 02/11/ 2014,
http://uk.reuters.com/
article/2012/10/11/
turkey-sukuk-
idUKLSESK
07732012101

6 The abbreviation
stands for the old
name of the Istanbul
Exchange

7 Originator shall
mean the institution
that provides the
assetsorrights for the
issuance of the lease
certificates, i.e. the
sukuk issuer.

8 Erdal YILMAZ, “Yeni
Bir Finansal Arag
Olarak Sukuk: Gesitleri,
Turkiye Uygulamasi

ve Vergilendirilmesi”,
Muhasebe ve
Finansman Dergisi,
January/2014
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6. STRUCTURE OF ALC

ALC is an institution which (i) is founded as a
joint stock company with the approval of the
Capital Markets Board and Council of Ministers,
(ii) has capital not less than the capital amount
determined by the Capital Market Board and
possess the other requisite qualifications in
the Article 61 of Capital Market Law numbered
6362 and, (iii) is founded solely and exclusively
to issue lease certificates.

6.1. Establishment and Functioning of ALC

ALC shall mean; the institutions which are
founded by those specified in the Article 12 of the
Communiqué in the form of a joint-stock com-
pany solely and exclusively to issue lease certifi-
cates within the frame of article 61 of the Capital
Markets Law and the Communiqué. ALC may
take over the assets of only oneoriginator com-
pany at a time. It is mandatory that articles of
association of the ALC bears the conditions re-
quired for establishment and is approved by the
Capital Markets Board.

6. VKS'LERIN YAPISI

VK§$'ler; (i) Sermaye Piyasas1 Kurulunun uygun
goriisli ve Bakanlar Kurulu'nun izniyle anonim
sirket seklinde kurulan, (ii) sermayeleri kurulca
belirlenen miktardan az olmayan ve 6362 sayili
Sermaye Piyasas1 Kanununun 61. maddesinde
yer alan diger sartlar1 tagiyan ve (iii) miinhasi-
ran kira sertifikasi ihra¢ etmek iizere kurulan
kuruluglardir.

6.1. VKS'lerin Kurulusu ve isleyisi

VKS, Teblig ve Kanun’un 61’inci maddesi cer-
cevesinde miinhasiran kira sertifikasi ihrac et-
mek {izere anonim sirket seklinde ve yalnizca
Teblig’in 12. maddesinde belirtilenler tarafin-
dan kurulabilen kuruluglari ifade eder. VKS aym
anda tek bir kaynak kuruluga ait varliklar: dev-
ralabilir. VKS esas sézlesmesinin kurulug sart-
larimi tagimasi ve Sermaye Piyasasi Kurulunca
onaylanmig olmasi zorunludur.

1"Yeni Bir Finansal
Arac Olarak Sukuk:
Cesitleri, Turkiye
Uygulamasive
Vergilendirilmesi”,
Erdal YILMAZ,
Muhasebe ve
Finansman Dergisi
Ocak/2014

2N.J.AdamandA.
Thomas, Islamic
Bonds: Your Guide to
Issuing, Structuring
and Investing in Sukuk
(London: Euromoney
Books, 2004), sayfa 43.

3Global Islamic
Finance Report 2012

4 Bloomberght,
yayinlanma tarihi:
07/11/2013, Sukuk
piyasasina bakis.
Erisim tarihi:
02/11/2014, http://
www.bloomberght.
com/haberler/
haber/1453093-sukuk-
piyasasina-bakis
5REUTERS,
yayinlanma tarihi: 11
Ekim 2012, MIDEAST
DEBT-Turkey's debut
sukuk struggles after
Gulf over-allocation.
Erisim tarihi: 02
Kasim 2014, http://
uk.reuters.com/
article/2012/10/11/
turkey-sukuk-
idUKL5ESK
07732012101

7 S6z konusu kisaltma
Borsalstanbul A.S.'nin
eskiisminiifade eder.

8 Kaynak kurulus, diger
bir deyisle ihracgl, kira
sertifikalarininihraci
icinvarlik veya haklari
saglayan kurulusu
ifade eder.
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6.2. Articles of Association of ALCs

ALCs’ field of activity is included in their articles
of association and consists of the following: (i) to
issue lease certificates, (ii) to take over, lease any
kind of assets on its own behalf and on account
of lease certificate holders and to pay income
acquired from assets lease certificate holders in
pro-rata basis and (iii) at the end of the matu-
rity of lease certificate and if it exists in initially
agreed conditions, to transfer the asset being
subject matter of the lease certificate to the orig-
inatorin return for its price.

ALC shall not engage in any commerecial activ-
ity except for the abovementioned activities.
Besides, ALC can not be involved in the follow-
ing activities, according to paragraph 5 of Article
12 of the Communiqué: (i) ALC shall, under any
name whatsoever, not borrow credits or loans,
and not use its assets and rights for any purpose
other than usual performance of operations
listed above, (ii) ALC shall not establish any real
right or pledge in favor of third parties on the as-
sets and rights that it owns and (iii) ALC may not

6.2. VKS'lerin Esas Sozlesmesi

VKS$'nin faaliyet konusu esas sdzlesmesinde yer
alir ve su faaliyetlerden olusur: (i) kira sertifika-
st ihrac etmek, (ii) kendi nam ve kira sertifikas1
sahipleri hesabina her tiirlii varligi devralmak,
kiralamak, varliklardan elde edilen gelirleri pay-
lar1 oraninda kira sertifikasi sahiplerine 6demek
ve (iii) kira sertifikas1 vadesi sonunda, baglangic-
ta anlasilan kosullarda varsa kira sertifikasina
konu varlig1 kaynak kuruluga bedelini almak su-
retiyle geri devretmek.

VKS, yukarida sayilan faaliyetler disinda her-
hangi bir ticari faaliyetle ugragamaz. Bunun ya-
ninda Teblig’in 12. maddesinin beginci fikrasi
uyarinca su faaliyetlerde de bulunamaz: (i) her
ne ad altinda olursa olsun kredi kullanamaz,
borc¢lanamaz, sahip oldugu varliklar1 yukarida
ifade edilen faaliyetlerin olagan ifas1 disinda
kullanamaz, (ii) sahip oldugu varliklar iizerinde
iictlincil kigiler lehine hic bir ayni hak tesis ede-
mez ve (iii) varhigy, sézlesmelerden kaynaklanan
tiim yiiktimliiliiklerini yerine getiren kaynak ku-
rulus disinda bagka bir kisiye devredemez.

9 Erdal YILMAZ, “Yeni
Bir Finansal Arag
Olarak Sukuk: Cesitleri,
Turkiye Uygulamasi

ve Vergilendirilmesi”,
Muhasebe ve
Finansman Dergisi,
January/2014

10 Liquid markets

are markets where
agreat number of
independent and real
trading bids exist, and
where a last sales
priceoraprice whichis
reasonably associated
with the currentreal
competitive trading
bids can be determined
during the day, and
where transactions
areexecutedina
short period of time
which conforms
tothe established
commercial practises.
In this sense, copper,
aluminum and oil
commodity markets
may be cited as
examples for liquid
markets.

11 Erdal YILMAZ, "Yeni
Bir Finansal Arag
Olarak Sukuk: Gesitleri,
Tlrkiye Uygulamasi

ve Vergilendirilmesi”,
Muhasebe ve
Finansman Dergisi,
January/2014

12 A construction
agreement may
beregardedasan
example to such type
of contract.
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ransfer the asset to another person other than
the originator that fulfilled its all obligations
arising from the contracts.

Besides, terms related to redemption of lease
certificates shall be regulated in articles of asso-
ciation of ALC. According to the Communiqué,
it is required that in article of associations, an
article shall exist related to distribution of the
resources acquired from the assets being the
subject matter of the lease certificate to lease
certificate holders, in proportion to their shares,
in the case of failure in performance of their un-
dertakings.

6.3. Preparation of Annual Financial Report,
Independent Audit and Publishing Obligation

It is required for the ALCs to prepare, perform
audit through an independent auditor and pub-
lish their annual financial reports in accordance
with the Capital Markets Board Communiqués.
Information regarding payments made to lease
certificate holders and any assets being subject
matter of lease certificates that are sold through
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Ayrica, kira sertifikalarin itfa edilmesine iligkin
hususlar VK$'nin esas sézlesmesinde diizenle-
nir. Teblig uyarinca, kira sertifikasi sahiplerine
verilen taahhiitlerin yerine getirilmemesi ha-
linde, kira sertifikasina konu varlik devredilerek
elde edilecek kaynagin kira sertifikas1 sahipleri-
ne paylar1 oraninda dagitilacagina iliskin, esas
sozlesmede hiikiim yer almasi zorunludur.

6.3. Finansal Tablo Hazirlama, Bagimsiz Dene-
tim ve llan Yiikiimliiliigii

VK§$’lerin ilgili SPK tebliglerine uygun olarak
yillik finansal tablo diizenlemeleri, bu finansal
tablolar1 bagimsiz denetimden gecirmeleri ve
ilan ettirmeleri zorunludur. Halka arz yoluyla
satilan her bir kira sertifikasina konu varliklara
ve kira sertifikasi sahiplerine yapilan 6demele-
re iligkin bilgiler, s6z konusu kira sertifikasi itfa
edilene kadar her ii¢ ayda bir VK$ tarafindan,
Sermaye Piyasas1 Kurulu'nca uygun goriilecek
sekil ve sartlarda ilan edilir.

Kira sertifikasinin bir borsada islem goérmesi
durumunda kaynak kurulusun veya VKS$mnin

9 “Yeni Bir Finansal
Arac Olarak Sukuk:
Cesitleri, Turkiye
Uygulamasive
Vergilendirilmesi”,
Erdal YILMAZ,
Muhasebe ve
Finansman Dergisi
Ocak/2014

9 "Yeni Bir Finansal
Arag Olarak Sukuk:
Cesitleri, Tirkiye
Uygulamasive
Vergilendirilmesi”,
Erdal YILMAZ,
Muhasebe ve
Finansman Dergisi
Ocak/2014

10 Likit piyasalar,
bagimsiz ve cok sayida
alim-satim tekliflerinin
bulundugu, giiniginde
son satis fiyativeya
carigercek rekabetci
alim-satim teklifleriile
makul él¢tide iliskili bir
fiyatin belirlenebildigi
veislemlerin ticari
teamullere uygunolan
kisa bir siireigerisinde
gerceklestigi
piyasalardir. Bu
anlamda, bakr,
alliminyum ve petrol
gibi emtia piyasalari
likit piyasalara 6rnek
olarak gésterilebilir.

11"Yeni Bir Finansal
Arag Olarak Sukuk:
Cesitleri, Turkiye
Uygulamasive
Vergilendirilmesi”,
Erdal YILMAZ,
Muhasebe ve
Finansman Dergisi
Ocak/2014

12 insaat sézlesmeleri
bu sézlesme tirline
6rnek olarak
gosterilebilecektir.
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public offering, are published by ALC once every
three months until the lease certificate in ques-
tion is redeemed and in the manner and terms
approved by the Capital Markets Board.

The day on which the report is signed, the origi-
nator or ALC shall publish the report in (i) the
Public Disclosure Platform and in originator’s or
ALC’s internet site, if lease certificate is traded
in the exchange (ii) in the internet site indicated
in the prospectus or circular, if the lease certifi-
cate is not traded in the exchange.

6.4. Rights of the Lease Certificate Holders

Lease certificate holders are entitled for the in-
come derived from the assets related to their
own tenor in proportion to their shares. This
matter shall also be indicated in the articles of
association of ALC. Assets being the subject
matter of the each lease certificate and incomes
to be acquired from these assets are monitored
in accounting records of ALC by means of asso-
ciation with lease certificate holders in propor-
tion to their shares.

~—
-—-'; —

internet sitesinde ve Kamuyu Aydinlatma
Platformunda, islem gérmemesi durumunda
izahname ve sirkiilerde belirtilen internet site-
sinde, raporun imzalandig: giin kaynak kurulug
veya VKS tarafindan ilan edilir.

6.4. Kira Sertifikasi Sahiplerinin Haklar

Kira sertifikasi sahipleri, kendi tertiplerine ilig-
kin varliklardan elde edilen gelirlerde paylar:
oraninda hak sahibidirler. Bu durum VKS$ esas
sozlesmesine yazilir. Her bir kira sertifikasina
konu varliklar ve bu varliklardan elde edilecek
gelirler, kira sertifikasi sahipleriyle paylar: ora-
ninda iligkilendirilmek suretiyle, VKS$'nin mu-
hasebe kayitlarinda izlenir.

Kira sertifikas1 sahiplerine yapilacak 6deme-
lerin vadeleri yonetim kurulu tarafindan belir-
lenir ve buna iligkin bilgilere izdhnamede veya
nitelikli yatirnmeilara yapilacak duyurularda yer
verilir. Odemeler VKS'nin devraldig1 varlik veya
haklardan kaynaklanan gelirlerden kargilanir.
VKS ayn1 anda tek bir tertip kira sertifikasi ihrag
edebilir. Tedaviildeki kira sertifikalar: itfa edil-
meden yeni bir kira sertifikasi ihraci yapilamaz.

13 Forinstance,
iFMistanbul Finans
Merkeziinsaat Taahhiit
A.S.isariginator and
proxy, with expertise
that it will provide
during project, of
Aktif Bank Sukuk
Varlik Kiralama A.S.
founded toissue

lease certicates
based on expected
sales revenues of

real estates of which
constructionis started
to be builded by
iFMistanbul Finans
Merkezi insaat Taahhiit
A.S.andclientrole
belongs to Aktif Bank
Sukuk Varlik Kiralama
A.S.whichisasset
lease company. As per
press statement, the
lease certificates to be
issued amounting up to
$200 million nominal
valueandin12-24
months term, shall

be sold to qualified
investorsinBorsa
Istanbul.

14 In theissuances
of private placement
or qualified investors
the document to

be preparedis not
prospectus butissue
document.
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The maturity of payment to be made to lease
certificate holders is determined by the board
of directors and information in this regard is in-
cluded in prospectus or notification to be made
to the qualified investors. Payments are covered
by incomes acquired from the assets or rights
taken over by ALC. ALC may issue a single tenor
lease certificate at once. A new lease certificate
may not be issued without redemption of lease
certificates in the market.

7.CONCLUSION

Lease certificates are securities which provide
lease certificate holders with rights, in pro-
portion to their share, on the income derived
from asset and rights obtained by ALC on its
own behalf and on account and in favor of lease
certificate holders. Lease certificates provide
fund to institutions which have valuable assets
or have the potential to generate revenue but
need liquidity and gives opportunity to persons
and institutions which do not prefer financial
instruments based on interest, to generate rev-
enue from their current funds . Besides, it serves
purposes such as providing the overall financial
system with additional funds and recording un-
recorded economic activities. Due to these fea-
tures, the significance of the lease certificates
increases.

Following the enactment of the relevant legis-
lation in Turkey on 2010, sukuk with the name
“lease certificates” took their place in the Turk-
ish Capital Market. On the other hand, the lease
certificate market is much far from its potential,
given that the practice in Turkey is yet mostly in
the nature of practise of ownership-based lease
certificates (icara). In the current process, there
is no doubt that this scope will expand through;
(i) expansion of tax advantages and other incen-
tives, (ii) development and extension of legisla-
tion with the growing experience obtained from
practice, (iii) increase of attention of the busi-
ness world to alternative capital market instru-
ments and (iv) increase of expertise regarding
lease ceriticates in the professional arena.

7.SONUG

Kira sertifikalari, VK$’lerce kendi nam ve ser-
tifika sahiplerinin hesabina ve yararina elde
edilen varlik veya haklardan elde edilen gelirler-
den, sertifika sahiplerinin paylar1 oraninda hak
sahibi olmalarini saglayan menkul kiymetlerdir.
Kira sertifikalari, degeri yiiksek varliklara veya
gelir iiretme potansiyeline sahip olmasina rag-
men likidite ihtiyaci olan kurumlara fon destegi;
faizli yatirnm araclarini tercih etmeyen kisi ve
kurumlara mevcut fonlarindan gelir elde ede-
bilme imkani saglamaktadir. Bununla birlikte,
finansal sisteme girmeyen fonlarin sisteme ka-
zandirilmasi ve kayit dis1 ekonomik faaliyetle-
rin kayit altina alinmas: gibi amaclara hizmet
etmektedir. Bu o6zellikleri itibari ile de 6nemi
gittikce artmaktadir.

Tiirkiye’de 2010 yilindan itibaren yapilan yasal
diizenlemeler ile birlikte, “kira sertifikas1” adiy-
la sukuk Tiirk Sermaye Piyasasi’nda yerini almis
bulunmaktadir. Bununla birlikte Tiirkiye’deki
uygulama cogunlukla sahiplige dayali (icare)
kira sertifikalarinin uygulamasi niteliginde ol-
dugundan, heniiz potansiyelinden cok uzakta
bulundugunu belirtmek yerinde olacaktir. Gii-
niimiizdeki siirecte, (i) vergi avantajlar1 ve di-
ger tegviklerin genisletilmesi, (ii) uygulamanin
getirdigi tecriibelere dayanarak mevzuatin ge-
nigletilmesi ve gelistirilmesi, (iii) is diinyasimin
alternatif sermaye piyasas1 araclarina ilgisinin
artmasi ve (iv) kira sertifikalar1 ihraci konusun-
da uzman profesyonellerin yetismesi ile birlikte
bu kapsamin genisleyecegi sliphesizdir.

13 Ornegin, iFM
istanbul Finans
Merkezi insaat Taahhiit
A.S.tarafindaninsaati
yapilmaya baslanilan
gayrimenkullerin
beklenensatis
gelirlerine dayanilarak,
kira sertifikalari

ihrac etmek lizere
olusturulan Aktif Bank
Sukuk Varlik Kiralama
A.S.nin kaynak
kurulusu ve proje
boyunca saglayacagi
uzmanlikile vekili
iFMistanbul Finans
Merkezilngaat Taahhut
A.S. olup mivekkil
fonksiyonuise varlik
kiralama sirketiolan
Aktif Bank Sukuk Varlik
Kiralama A.S.'ye aittir.
Basin agiklamasina
gore, 12-24 ay vadede,
200 milyon TL'ye
kadar nominal
tutardaihrac edilecek
kira sertifikalar
Borsaistanbul'da
nitelikliyatirmcilara
satilacaktir.

14 Tahsisli satisveya
nitelikli yatirrmciya
satisyontemiyle
yapilacakihraglarda,
hazirlanacak belge
izahname degil, ihrag
belgesiolacaktir.
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