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USUFRUCT ON SHARE CERTIFICATES

Hisse Senetleri
Uzerinde Intifa Hakka

UE TO THE REQUIREMENTS OF COMMERCIAL LIFE, TURKISH
law enables the establishment of restrictions on
ownership rights. Such restrictions may have the
purposes of providing security to parties of a trans-

action or granting broad usage rights to such parties.

Ownership right, as the widest authority on a property,
entitles its owner to use, benefit from and dispose of such
property. As per Turkish law, the ownership right hasbeen
defined as a real right. However, Turkish law has also de-
fined the term of limited real right such as easement right,
pledge and usufruct which, to some extent, restricts the
scope of the ownership rights.

As stated above, usufruct is a limited real right regulated
between Articles from 794 to 822 of the Civil Code and it
entitles a particular person to benefit from an asset, aright
or a property which is owned by another person. In this
relationship, owner holds the ownership of a property or
a right, while entitling the usufructuary to benefit from
certain rights. Accordingly, usufructuary may (i) use the
property or right, (ii) benefit therefrom, or (iii) collect the
natural fruits arising from such property or right.

USUFRUCT ON SHARES

Company shares which have an economic value may be
the subject of usufruct and the usufruct may be estab-
lished thereon regardless whether the company has is-
sued share certificates, i.e. issuing share certificates is not
arequirement for establishment of usufruct on shares.

Considering its content and scope, usufruct enables the
usufructuary to benefit from the economic and periodic
rights granted by the company shares during the term of
usufruct.

Share certificates are movable properties and provisions
both regulating movable properties and usufruct may be
applied on share certificates.

Usufruct established on the shares may have both con-
tractual and statutory basis. Furthermore, provisions
of the Commercial Code regarding transfer of company
shares shall be applicable to establishment of usufruct on
the company shares.

ESTABLISHING USUFRUCT
Bearer Share Certificates

Bearer share certificates must be delivered to usufructu-
ary for the purposes of establishing the usufruct.

iCARI HAYATIN iHTiYACLARINDAN DOLAYI TURK HUKUKU,

(miilkiyet haklar1 iizerinde kisitlamalar yapilabil-

mesine miisaade etmektedir. Bu kisitlamalar, taraf-

lara teminat saglama veya egya iizerinde genig kulla-
nim haklari temin etme amacimni tagtyabilmektedir.

Bir mal iizerindeki en genis yetki olan miilkiyet hakk:
sahibine; mala iligkin kullanma, yararlanma ve tasarruf
etme yetkisi verir. Tiirk hukukuna gore miilkiyet hakki
ayni haklardandir. Ancak Tiirk hukuku irtifak hakki, rehin
veya intifa hakk: gibi miilkiyet hakkini belirli bir dereceye
kadar kisitlayan simirli ayni hak kurumunu da diizenle-
mektedir.

Yukarida da belirtildigi {izere intifa hakki, Medeni
Kanun'un 794 ve 822. maddeleri arasinda diizenlenmis
bir sinirli ayni hak olup baskasina ait bir esya, hak veya
malvarlif1 iizerinde belirli bir kisiye yararlanma ve kul-
lanma imkam saglar. S6z konusu iligkide malik esyanin
veya hakkin miilkiyetini kendisinde tutmakta, buna kar-
silik intifa hakki sahibini belirli haklardan faydalanmaya
yetkili kilmaktadir. Buna gore intifa hakki sahibine; (i) bir
esya veya hakki kullanma, (ii) bunlardan yararlanma veya
(iii) bu mal ve haklardan dogacak semerelere sahip olma
hakk: vermektedir.

PAY UZERINDE iNTiFA HAKKI

Ekonomik degeri olan sirket paylari intifa hakkina konu
olabilir ve bunlar iizerinde, sirket hisse senedi ihrac etme-
mis olsa bile intifa hakki tesis edilebilir. Diger bir deyisle
pay lizerinde intifa hakk: kurulabilmesi i¢in sirketin hisse
senedi ihra¢ etmis olmasi bir gereklilik degildir.

Icerigi ve kapsami dikkate alindiginda intifa hakki, intifa
hakk siiresince sahibine sirket paylarindan dogan ekono-
mik ve periyodik haklardan yararlanma hakki verir.

Hisse senetleri taginir mal niteligindedir ve hisse senetleri
hakkinda hem taginirlara iligkin hiikiimler hem de intifa
hakkina iligkin hiitkiimler uygulanabilir.

Paylar iizerine kurulan intifa hakki hem kanundan hem
de s6zlesmeden kaynaklanabilir. Ayrica sermaye pay iize-
rinde intifa hakki kurulmasina, esas sermaye payinin geci-
sine iligkin Ticaret Kanunu hiikiimleri uygulanir.

iNTiFA HAKKININ KURULMASI
Hamile Yazili Hisse Senetleri
Hamile yazili hisse senetleri, intifa hakkinin kurulabilme-

si i¢in lehine intifa hakk: taninacak kigiye teslim edilme-
lidir.
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In addition to the foregoing, the parties must clarify the
reason which the delivery is based on and indicate that the
purpose of such delivery is establishing a usufruct. This
condition can be met by a written agreement or placing
usufruct record upon share certificate. It should be noted
that, such record is not qualified as an endorsement.

Registered Share Certificates

In order to establish a usufruct on registered share certifi-
cates, possession of such certificates must be transferred
to usufructuary by endorsing and writing down a record
on the registered share certificate emphasizing the usu-
fruct (e.g. “for usufruct”). Such endorsement can be both
full and blank endorsement.

As per Article 499 of the Commercial Code, the board of
managers shall register the usufructuaries with the com-
pany’ share ledger. It should be noted that only the regis-
tered persons will be deemed usufructuary by the compa-
ny and usufructuary may not be registered with the share
ledger unless it is evidenced that such usufruct is duly es-
tablished.

In addition to endorsement, usufruct can be established
on registered share certificates by assignment. For estab-
lishing usufruct via assignment, a record regarding the
establishment of usufruct must be stated and the certifi-
cate must be delivered to usufructuary. Such record may
be stated either on the certificate or in an agreement. In
such case, delivery of the share certificates to usufructu-
ary is also arequirement.

RIGHTS OF USUFRUCTUARY

Proprietary rights of the usufructuary arise from the ben-
eficial ownership which is a result of usufruct’s legal char-
acter. Therefore, dividends and natural fruits (interest
and other economic incomes) of the shares belong to the
usufructuary.

Management Rights
Voting Right

In case the usufruct is established on share certificates,
voting right of such share shall belong to the usufructu-
ary’. Usufructuary is obliged to use its voting right pursu-
ant to justice principals.

As per Article 432 of the Commercial Code; “If usufi-uct is
established on a share, unless otherwise is agreed, the vot-
ing right shall be exercised by the usufructuary. But, the
usufiuctuary shall be responsible towards the shareholder

Ayrica taraflar, teslim nedenini agikliga kavusturmus ve
teslimin intifa hakki tesisi amaciyla yapildig1 konusunda
anlasmis olmalidirlar. Bu sart, yazilh bir devir sézlesme-
si ya da senet iizerine intifa kaydi konulmas: ile saglanir.
Belirtmek gerekir ki bu kayit, ciro niteliginde degildir.

Nama Yazili Hisse Senetleri

Namayazili hisse senedinin iizerinde intifa hakki tesis edi-
lebilmesii¢in senedin; ciro edilerek ve iizerine intifa hakki
kurulmasina iligkin bir ibare (“intifa i¢indir” gibi) eklene-
rek zilyetliginin kars: tarafa devredilmesi gerekmektedir.
Ciro tam ciro olabilecegi gibi, beyaz ciro da olabilir.

Ticaret Kanunu'nun 499. maddesi uyarinca intifa hakki
sahipleri, sirket yonetim kurulu tarafindan pay defterine
kaydedilecektir. Belirtmek gerekir ki, sadece pay defterin-
de kayitli bulunan kimse girket tarafindan intifa hakki sa-
hibi olarak kabul edilebilecektir ve intifa hakkinin usulii-
ne uygun olarak kuruldugu ispat edilmedigi siirece, intifa
hakki sahibi pay defterine kaydedilmeyecektir.

Cironun disinda temlik iglemiyle de nama yazili hisse se-
nedi {izerinde intifa hakk: kurulabilir. Bunun i¢in intifa
hakkinin kurulmasina iligkin bir ibarenin belirtilmesi ve
senedin lehine intifa hakk: taninmig olan kimseye teslim
edilmesi gerekir. Bu ibare senet iizerinde olabilecegi gibi
ayr1 bir s6zlesmede de belirtilebilir. Ancak bu durumda da
nama yazili hisse senetlerinin lehine intifa hakki tesis edi-
len kisiye teslimi sarttir.

iNTiFA SAHIBININ HAKLARI

Intifa hakk: sahibinin mamelek haklari, intifa hakkinin
hukuki niteliginden dogan yararlanma hakkindan dog-
maktadir. Dolayisiyla, paya diisen kar pay1 ve hukuki se-
mereler (faiz ve diger ekonomik gelirler) intifa hakki sa-
hibine ait olacaktir.

Yonetim Haklan
Oy Hakla

Hisse senetleri iizerinde intifa hakki kurulmasi halinde
oy hakkinin kullanilmas1 intifa hakki sahibine aittir. Intifa
hakki sahibi, oy hakkimi hakkaniyete uygun olarak kullan-
makla yiiktimliidiir.

TTK’nin 432. maddesine gore, “Bir payin tizerinde intifa
hakkt bulunmast hdalinde, aksi kararlastirilmamigsa, oy
hakku, intifa hakki sahibi tarafindan kullanilir. Ancak, in-
tifa hakki sahibi, pay sahibinin menfaatlerini hakkaniye-
te uygun bir sekilde goz dniinde tutarak hareket etmemis
olmast dolayistyla pay sahibine karst sorumludur.” Ancak

for any act performed unjustly without considering the in-
terests of the shareholder.”” However, the Parties may agree
on otherwise and stipulate that the usufructuary will not
have the voting right. Usufructuary may leave its voting
rights to the shareholder by an agreement or authorizing
it accordingly.

Right to Participate in General Assembly Meetings

Usufructuary who has the right to vote may participate in
the general assembly meetings as such voting right may
only be used in general assembly.

Right to Demand Information

Usufructuary has the right to demand information, (i) as
a natural consequence of its voting right and (ii) for per-
forming the obligation of “acting pursuant to justice prin-
cipals” stated in Article 432 of the Commercial Code.

taraflar aksi yonde anlagmaya varabilir ve intifa hakki sa-
hibinin oy hakki bulunmadig1 hususunu kararlagtirabilir-
ler. Ayrica intifa hakk sahibi, oy hakkinmi temsil ile ya da
sozlesme ile hissedara birakabilir.

Genel Kurul Toplantilarina Katilma Hakk

Oy hakkina sahip olan intifa hakki: sahibi, oy hakk: yalniz-
ca genel kurulda kullanilabileceginden, genel kurula kati-
labilir.

Bilgi Alma Hakkt

Intifa hakki sahibi, (i) oy hakkinin dogal bir uzantisi olarak
ve (ii) Ticaret Kanununun 432. maddesindeki “hakkani-
yete uygun hareket etme” ylikiimliiliigiine uygun hareket
edebilmek i¢in, bilgi alma hakkina sahiptir. Ayrica, haklar1
intifa hakki sahibi tarafindan kullaniliyor olsa da hisseda-
rin da bilgi alma hakkina sahip oldugu kabul edilmelidir.
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It should be accepted that the shareholder also has the
right to demand information even though its rights are
being exercised by the usufructuary.

Right to File Annulment Action

As stated in Article 446 of the Commercial Code, right to
file an annulment action is not granted only to the share-
holders. Usufructuary may also file an annulment action
against the general assembly resolution which is contrary
to law, company’s articles of association and principal of
good faith. Such action may be filed before the commer-
cial court of first instance located in the province where
the company has its headquarter within three (3) months
as of the general assembly’s resolution in accordance with
the same article.

Financial Rights

Usufruct established on the share certificates grants the
usufructuary the dividend rights and periodic rights (such
as preparatory term interest or entrance into company fa-
cilities, if any) during the term of usufruct.

Dividend is the natural fruit of the shares and firmly con-
nected to the capital contributed by shareholders. Consid-
ering that the usufruct is a beneficial ownership, collect-
ing the dividend falls within the scope of usufruct.

However, the capital rights emerged after the company’
liquidation shall belong to the shareholder, because such
right is an absolute right arising from the shareholding
and cannot be considered as a natural fruit. However, if
the capital rights emerged after the liquidation exceed
share certificate’s nominal value, usufructuary may be en-
titled to such exceeding part.

Differences from Share Pledge

Pledge is a limited real right just as the usufruct and can
be established on company shares which represent the
shareholding rights.

The shareholding comprises diverse rights such as man-
agement and financial rights. Even though the usufruct
comprises usage of and benefiting from certain share-
holding rights, the pledge grants the right to liquidate the
pledged shares. For example, the pledgee may not partici-
pate in general assembly meetings or demand informa-
tion from the board of managers while the usufructory is
entitled to do so.

Iptal Davast Acma Hakkt

Ticaret Kanunu'nun 446. maddesinde belirtildigi iizere,
iptal davas1 acma hakk: sadece hissedarlara taninmamisg-
tir. Intifa hakki sahibi de kanuna, sirket ana sézlesmesine
ve diiriistliik kuralina aykiri olan genel kurul karari aley-
hine dava acabilmektedir. Bu dava, ayn1 madde uyarinca
genel kurul karar tarihinden itibaren ii¢ (3) ay icinde,
sirket merkezinin bulundugu yerdeki asliye ticaret mah-
kemesinde agilabilecektir.

Mali Haklar

Hisse senetleri {izerinde kurulan intifa hakki, intifa siire-
since hak sahibine kar pay1 hakki ve periyodik haklar (6r-
negin, hazirlik dénemi faizleri veya sirket tesislerine giris)
Verir.

Kar payi, payin hukuki bir semeresi olup hissedarlar ta-
rafindan getirilmis sermaye ile siki bir iligkiye sahiptir.
Intifa hakkinin bir yararlanma hakki oldugu diistintildii-
glinde, kar payini elde etmek intifa hakkinin kapsama ice-
risinde yer alir.

Fakat sirketin tasfiyesinden sonra ortaya cikan sermaye
hakki pay sahibine aittir, ¢linkii bu hak, hissedarliga bag-
1 mutlak bir haktir ve semere olarak degerlendirilemez.
Ancak, tasfiye artiginin hisse senedinin itibari degerini
agmas1 durumunda, fazla kisim intifa hakki sahibine tani-
nabilmektedir.

Hisse Rehninden Fark

Rehin hakki da, intifa hakki gibi sinirli bir ayni haktir ve
hissedarlik haklarini temsil eden sirket paylar: iizerinde
kurulabilir.

Hissedarlik, yonetim haklar1 ve mali haklar gibi cesit-
li haklar1 kapsamaktadir. Intifa hakk: belirli hissedarlik
haklarinin kullanimini ve bunlardan yararlanmayi kap-
sarken rehin, rehinli mal paraya ¢cevirme hakki verir. Or-
negin, rehin alan genel kurul toplantilarina katilamaz ve
yonetim kurulundan bilgi talep edemezken intifa hakki
sahibi bu say1lanlar gerceklestirebilir.

Differences from Dividend Right Certificate

Dividend right certificates and usufruct are different
terms due to the fact that dividend right certificates rely
on a contract made between company and dividend right
certificate owner. Upon execution of such contract, rights
of all the current shareholders are restricted. However, es-
tablishing the usufruct on the shares is based on a bilateral
contract amongst the shareholder and the usufructory.

Main difference between the dividend right certificate and
the usufruct established on shares is that the usufructuary
has the rights of voting, demanding information, filing an
annulment action, receiving dividend while the dividend
right certificate owner does not have any management
rights. Dividend right certificate entitles its owner to net
profit and capital rights of the company emerged after the
liquidation as well as acquisition of the shares to be issued
by the company.

In light of the foregoing, establishing a usufruct on com-
pany shares is subject to diverse regulations of Turkish
law since a company share certificate is both a movable
property and a negotiable instrument while it has branch-
es such as bearer and registered certificates.

Usufruct grants its beneficiary the rights similar to own-
ership and therefore, the parties should carefully deter-
mine the scope of usufruct.

Intifa Senetlerinden Fark:

Intifa senetleri ile intifa hakki farkli kavramlardir, zira
intifa senetleri sirket ile senet sahibi arasinda akdedilen
bir s6zlesmeye dayanmaktadir. Bu s6zlesmenin akdedil-
mesiyle, biitiin mevcut hissedarlarin haklari siirlandi-
rilmaktadir. Fakat hisseler iizerinde intifa hakki tesisi,
hissedar ile intifa hakki sahibi arasindaki iki tarafli bir
sozlesmeye dayanir.

Pay iizerindeki intifa hakki ile intifa senetleri arasindaki
asil fark, intifa hakki sahibi oy kullanma, bilgi talep etme,
iptal davas1 acabilme, kar pay1 alma haklarina sahipken,
intifa senedi sahipleri herhangi bir yonetim hakkina sahip
degildir. Intifa senetleri sahiplerine; net kéra, tasfiye so-
nucundakalan tutara katilma veya yeni cikarilacak paylari
alma haklarinmi tamimaktadir.

Yukaridaki bilgiler 15181nda belirtmek gerekir ki, sirket
hisseleri iizerinde intifa hakki tesisi Tiirk hukukunda ce-
sitli diizenlemelere tabidir, zira sirket hisse senedi hem
taginir hem de kiymetli evrak niteligini haizken ayni za-
manda sirket hisse senedinin hamile ve nama yazili olmak
izere farkl tiirleri bulunmaktadir.

Intifa hakk sahibine miilkiyet hakki benzeri haklar sagla-
maktadir ve bu sebeple taraflar intifa hakkinin kapsamini
dikkatlice belirlemelidirler.
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